B GURUGRAM Complaint No. 3361 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 3361012020

Date of filing complaint: 15.10.2020

First date of hearing 01.12.2020

Date of decision ; 17.09.2021
1. | Neelam Vachani -;:umplainanl

Address:D3-1204, Parasvanath Exotica,
Sector-53, Golf Course Road, Gurugram

Versus

1. | M/s Ireo Grace Realtech Private Limited Respondent
Regd. Office art - 304, Kanchan House,
Karampura Commercials Complex, New
Delhi-110015

e

CORAM:

Shri Samir Kumar Hemt;er l
Shri Vijay Kumar Goyal Member
APPEARANCE: |
Sh. Yogesh Goel (Advocate) Complainant |
Sh. MK ﬁang (Advocate) Respondent

e

ORDER

1. The present complaint has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and

Page 1 of 40



HARERA

-~ GURUGW Complaint No, 3361 of 2020

Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there
under or to the allottees as per the agreement for sale

executed inter se.

Unit and project related details
The particulars of unit details, SI’IE consideration, the amount

paid by the cumplainanh da‘tﬂ uf proposed handing over the
possession, dE}a}" pﬂi‘fﬂd; if Hfllj". have been detailed in the
following tabular form:

S.No. Heads information
1. | Project nameand location | "The Corridors [phase-1)",
| Sector-67A, Gurugram,

Haryana
Project area 37.5125 acres i
Nature of the project ﬁmup Housing !:u-lﬂ-ﬁ;
4. | a) DTGP license o, 05 of 2013 dated 21.02.2013

b) L:[::Eﬂ'-ie valld u up To ] 20022017
¢) Name of the licensee M /s Precision Realtors Pvt.

Ltd, and 5 others
5. | RERA registered/not Registered
registered Registered in 3 phases

vide 377 of 2017 dated
07.12.2017 (Phase 2)

vide 378 of 2017 dated
07.12.2017 (Phase 1)

vide 379 of 2017 dated_

Page 2 of 40



HARERA
B GURUGRAM

I Complaint No. 3361 of 2020 |

07.12.2017 (Phase 3)

Validity status

30.06.2020 (for phase 1 and |
2)
31,12,2023 (for phase 3)

Date of approval of
building plan

23.07.2013

[annexure- C4 on page no. E‘Et!
of the complaint)

Unit no,

204, 20 floor, tower-A3

(annexure- PZ on page no. 38
of the complaint)

Revized unit no.

204,20 floor, tower-C9
fannexure- R10 on page no. |

83 of the reply)

Unit area

172669 5. ft.

(annexure- P2 on page no. 38
of the complaint)

10.

Revised unit area

L

1300 sq. ft.
(annexure- R10 on page no.
83 of the reply]

11.

Date of allotment letter

] (3]

-

07.08.2013

{annexure- P1 on page no, 24
of the complaint)

12

Date uﬁeﬂ:ﬂ.ﬁ’lﬁl of
buyer's agreement

05.09.2014

(annexure- PZ on page no. 35
of the complaint)

13.

PH}’IHE;lt plan

Instalment payment plan

[annexure- P2 on page no, 71
of the complaint)

14,

Possession clause

e s —— - e

_plans and/or fulfilment of

13.3. The company proposes
to offer the possession of the
said apartment to the
allottees within a period nf‘J
42 months from the date o
approval of the building
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the preconditions imposed
thereunder ("Commitment
Period”). The allottees
further agrees and
understands that the
company shall additionally
be entitled to a period of
180 days ("Grace Period"),
after the expiry of the said

| commitment period to allow |
for unforeseen delays beyond
reasonable control of the

. |'company.

| (emphasis supplied)
15. | Due date of dejiwmuf 23012017
possession.” -
Note:
1 Calculated from the date of
| approval of building plan.
16. | Total consideration Rs.1,24,72483/-
(annexure- R10 on page no.
84 of the reply)
17. | Total amount paid by the | Rs.1,1581678/-
complainant (on totalling of receipts vide
annexure- P4 from page no.
-» . ¢ 1] 104 'to 110 of the complaint)
18. | Occupation Certificate | Not obtained I
31.05.2019
(A6 to A1D, B1 to B4 and C3
te C7)
19. | Offer of Possession Not offered
20, |Delayin ha_ndﬂig overthe | 4 years, 7 months and 25
possession till date of days

decision e, 17.09.2021

21, | Grace period utilization | Grace period of 180 da :,rs IS
| not allowed.
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B.

Facts of the complaint
The complainant has submitted as under: -

That the complainant had applied for allotment of a
residential flat vide application for provisional allotment
dated 22.03.2013 in the project “The Corridors)” in sector-
67A, village Dhumaspur & Maidawas, tehsil Sohna,
Gurugram, Haryana- 121006 of the respondent M/S IREO
Grace Realtech Pvt. Ltd.

That the complainant ﬁas al;;nrte::l a flat bearing no. CD-A3-
02-204 in the Isuhje& :pi'.ujﬁct vide allotment letter dated
07.08.2013, however thle respondent had allotted a large size
flat than | the: complainant had applied. The “buyer's
agreement” was executed between the complainant and
respondent for the flat no. CD-A3-02-204 having super area
1726.69 sq. ft. approx..on 05.09.2014.

That the total-consideration to be paid for this large sized flat
was Rs.1,62,30,886/-. The due date of possession of the
subject flat'was 42 months from the date of approval of
building plan plus 180 days grace period. That the
complainant had paid Rs.33,46,486 /- before 23.12.2014,
That the unit of the complainant was cancelled by the

respondent on 23.12.2014 showing the short payment done
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by the complainant. However, the complainant had regularly

followed the respondent and regularly requested the
respondent about reinstatement of flat with actual apply size
and then the respondent had accepted the request of the
complainant, and unit of the complainant was shifted to CD-
C9-02-204 on 31.01.2017 having approx area of 1300 sq, ft.
on the same terms and 'Eﬁgdlﬁpns as were in the previous
agreement. However, ﬂﬁﬂ;tﬁg‘ price of the new unit was
Rs.1,24,72,483 /-, The complainant had paid Rs.1,15,81,678/-
towards the instalments of the said new flat from time to
time.

7. That the respondent has not given possession of the flat till
date to the -:ﬁga_pi.ajnagt even ﬂ_ﬂiﬂl' taking a hefty amount
from the mmpiaimm. Tflilt the buyer's agreement was
executed between the _;pmg_lajnq,nt and the respondent on
05.09.2014, and clause 13.3 of which specifically states that
the project will be completed and the possession of the flat
will be handed-over to the complainant within 42 months
plus a grace period of 6 months from the date of receipt of
building plans. That the respondent was required to hand-
over the possession of the flat by May, 2018 in normal

conditions or latest by November, 2018 after allowing 6
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month grace period,

That the complainant has already suffered an unnecessary
delay of 23 months till date and the project remains
incomplete till date. Therefore, the complainant has filed the
present complaint before this authority for possession of flat,
delay possession charges, removal of excess interest of
Rs.2,66,065/- demanded and collected by the respendent at
the time of reinstatenﬁi;;_ui};ﬂat @20% p.a. and also any
interest due un*g:te mrnpj@iﬂaft also to be paid on MCLR +
2% rate of interest.

Relief sought by the complainant.
The complainant has sought following relief(s):

(i) Direct. the respondent to pay delay possession
charges on.the principal amount paid.

(i) Direct the, respan-rig.nt to handover the actual
Ph}’ﬁlﬂﬂ Ehﬂﬁﬁi dn ﬂ" the subject property.

Reply by the respondent.

The respondent has contested the complaint on the following
grounds: -

- That the respondent is & reputed real estate company having
immense goodwill, comprised of law abiding and peace-loving
persons and has always believed in satisfaction of its customers.
The respondent has developed and delivered several prestigious
projects such as ‘Grand Arch’, *Victory Valley', ‘Skyon' and
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11.

12.

13

‘Uptown’ and in most of these projects large number of families
have already shified after having taken possession and Resident
Welfare Associations have been formed which are taking care of
the day to day needs of the allotiees of the respective projects,
That the complainant, afer checking the veracity of the subject
project had applied for allotment of an apartment vide s
booking application form.

That based on the said application, the respondent vide its
allotment offer letter | d.arad P7.08.2013 allotted to the
complainant, apartment no. CD-AZ-02-204 having tentative
super area of 1726.69:sq. R for a ‘sale consideration of
Ra.1,73,06,088.42/< Tt is submitted that the respondent had sent
the copies of the apartment buyer's agreemeént to the complainant
on 05.09.2014. |

That the respondent raised the third instalment demand vide

letter dated 18.03:2014 for a net payable amount of
Rs.19,96,928.95/-, ﬁomeﬁ the complainant failed to remit
the demanded amount despite reminders dated 13.04.2014
04.05.2014 and final netice dated 29.08.2014.

That it is pertinent to mention here that according to agreed
clauses of the booking application form and the apartment
buyer's agreement, timely payment of instalments within the
agreed time schedule was the essence of allotment. The
complainant is a real estate investor who had booked the

unit in question with a view to earn quick profit in a short
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period. However, her calculations went wrong on account of
slump in the real estate market and the complainant did not
possess sufficient funds to honour her commitments. The
complainant was never ready and willing to abide by her
contractual obligations and she also did not have the
requisite funds to honour her commitments.

That on account of non- ﬁﬂfﬂ.ﬁlﬂﬂ of the contractual obligations
respondent, the alluunem uf lﬁn ﬂﬂmplﬂlnﬂnl wias cam:r:lh:d vide
lewter dated 23.13.3014+4n accordance with clause 21 of the
apartment buyer's agreement,

That after the termination of the allotment, the complainant
requested the respondent to restore the allotment and allot & uni
with a smaﬂe:*aizlz. Although there was no such obligation on the
part of the respondent for doing so, Yyet the respondent informed
the complainant vi;:{é*-its letter dated 21.11.2016 that it has no
object for ﬂh:ﬁmg of the umtito” CD-C9-02-204 provided the
complainant stbmits all tﬁm relevant documents. All the relevant
documents were submitted by the complainant to the respondent
and the respondent vide its letters dated 30.12.20016 and
31.01.2017 allotted unit no. CD-C9-02-204 1o the complainant.
The respondent intimated to the complainant vide its letter dated
31.01.2017 that she would not be entitled for any claim for any
delay in handing over possession or delay compensation or any

rebate or any discount by the respondent.
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16.

17.

That the possession of the unit is supposed to be offered to
the complainant in accordance with the agreed terms and
conditions of the apartment buyer's agreement [t is
submitted that clause 13.3 of the apartment buyer's
agreement and clause 43 of the schedule - I of the booking
application form states that °..subject to the allottee having
complied with all f-::rrmﬂﬂﬁﬂ: or documentation as prescribed
by the Company, the Cumpgﬂga ?mpuses to offer the possession
of the said aparmrmt ta the ‘allottee within a period of 42
months from the date ﬂﬁ:ﬁ_p,p:mmf of the Building Plans and/or
fulfillment  of  ‘the preconditions impesed thereunder
[ Cﬂmmi’ﬂnerh;‘t?.:'ﬁrmd). The allottee further agrees and
understands that the company shall be additionally be entitled
to a period of 180 days [Grace Period)...".. Furthermore, the
complainant has further agreed for an extended delay period
of 12 months from the date afexpiry of the grace period as
per clause 13.5 of the apartment buyer's agreement.

That from the aforesaid terms of the buyer's agreement, it is
evident that the time was to be computed from the date of
receipt of all requisite approvals, Even otherwise
construction can’t be ralsed in the absence of the necessary
approvals. It is pertinent to mention here that it has been
specified in sub- clause (iv) of clause 17 of the approval of
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18.

building plan dated 23.07.2013 of the said project that the
clearance issued by the Ministry of Environment and Forest,
Government of India had to be obtained before starting the
construction of the project. It was submitted that the
environment clearance for construction of the said project
was granted on 12.12.2013. Furthermore, in clause 39 of
part-A of the environment clearance dated 12. 12.2013 it was
stated that fire safety plan was to be duly approved by the
fire department before th&staﬂ of any construction work at
site. It is pertinent to menﬁnn herein that as per clause 35 of
the environment ¢learance certificate dated 12.12.2013. the
project was to obtain permission of Mines & Geology
Department fn‘r' excavation of soil before the start of
construction, T]'m requisite permission from the Department
of Mines & Gealogy Department has been obtained on
04.03.2014. N -

That the respondent submitted that last of the statutory
approvals which forms a part of the pre-eonditions was the
fire scheme approval which was obtained on 27.11.2014 and
that the time period for offering the possession, according to
the agreed terms of the buyer’s agreement would have
lapsed only on 27.11.2019. The complainant is trying to
mislead this authority by making baseless, false and frivolous
averments. The respondent has completed the construction
of the tower in which the unit allotted to the complainant is
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19,

located and applied for the grant of the occupation certificate
vide application dated 10.12,2019.

That it is pertinent 1o mention herein that the implementation of
the said project was hampeéred due to non-payment of
instalments by the allottees on time and also due to the events
and conditions which were beyond the control of the respondent
and which have materially affected the construction and progress
of the project. Some of the force majeure events/conditions
which were beyond the mnh;lfnf the respondent and affected
the implementation of the pmféqt and are as under -

VAT
4y

1. nstruction  for

appro "[. 7-8 ningﬂl.;ﬂ ue to Central Governmeni’s
Notification with regard to Demonetization: [Only
happened second 'time in 71 years of independence
hence beyond control and could not be foreseen|.
The n:spﬂndﬁm had awarded the construction of the
project to one of the leading construction companies
of India. The said contractor/ company could not
inmlﬁnﬁﬂfmée%il%pﬁjéﬂ for Approx. 7-8 months
w.ef: 9-10 November,- 2016, the day when the
Central Government issued notification with regard
te demonetization. During this period, the contractor
could not make payment to the labour in cash and as
majority of casual labour force engaged in
construction activities in India do not have bank

accounts and are paid in cash on a daily basis.
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During demonetization the cash withdrawal limit for
companies was capped at Rs. 24,000 per week
nitially whereas cash payments to labour on a site of
the magnitude of the project in question are Rs, 3-4
lakhs per day and the work ar site ot almost halted
for 7-8 months as bulk of the tabour being unpaid
went to their hometowns, which resulted into
shortage of labour, Hence the implementation of the
project in quﬂﬂmh gﬁt delayed due on account of
issues faced by contractor due to the said notification
of Central Govermnment,
Further there are studies of Reserve Bank of India and
independent studies undestaken by scholars of different
Inmitﬁtﬁi-’tinivemiﬁéﬂ and also néwspaper reports of
Reum&;:‘éfl‘ the relevant period of 2016-17 on the said
issue of impact of ‘demonetization on real estate industry
and :msﬁcﬁm labour,
The e of India. lished s on
impact  of _ Demonetizafion. In the report-
“Macroeconomic Impact of Demonetization”, it has been
observed and mentioned by Reserve Bank of India at

page no. 10 and 42 of the said report that the construction
industry was in negative during Q3 and Q4 of 2016-
17 and started showing improvement only in April 2017,

Furthermore, there have been several studies on the said

subject matter and all the studies record the conelusion

that during the period of demonetization the migram
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labour went to their native places due to shortage of cash
payments and constructien and real estate industry
suffered a lot and the pace of construction came to halt/
or became very slow due to non-availability of labour,
Some newspaper/print media reports by Reuters etc. also
reported the negative impact of demonetization on real
estate and construction sector, That in view of the above
studies and reports, lhﬁs‘md event of demonetization was
bevond the m:rntml ?E;% respondent, hence the time
period for offer” n_ DS
extended ﬁ; & manths on'account of the above.

11, ers Passed by Natio tln
last f'qi.lr successive yvears i.e. 2015-2016-2017-2018,
Haa'ble National Green Tribunal has been passing
arders to protéct the environment of the country and
especially ﬂmrﬂfﬁi region. The Hon'ble NGT had
passed orders governing the entry and exit of
vehicles in N«C-Ee_mﬁim wAlso the Hon'ble NGT has
passed orders with tkyrﬁ to phasing out the 10 year
old diesel vehicles from NCR. The pollution levels
of NCR region have been quite high for couple of

years at the time of change in weather in November
every year. The Contractor of Respondent could not
undertake construction for 3-4 months in compliance
of the orders of Hon’ble National Green Tribunal.
Due to following, there was a delay of 3-4 months as
labour went back to their hometowns. which resulted
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in shortage of labour in April -May 2015,
November- December 2016 and November-
December 2017. The district administration issued
the requisite directions in this regard,
In view of the above, construction work remained very
badly affected for 6-12 months due to the above stated
major events and conditions which were beyond the
control of the respondent and the said period is also
required to be added E-'n.?{_r."ﬂr:ulaiing the delivery date of
possession. Copy of iﬁ'&ﬂrdar dated 7.04.2015 passed by
NGT is anhexed as Annexure R-17. Copies of Studies of
Reserve Bank of India‘and other studies and news reports
arc Annexure R18 (Colly). Copy of press release of
Environment Pollution  (Prevention and Control)
Authuﬁi‘.ir [-Hj'f.‘i_m for stopping of construction activity in
2018 is Annexure R19,

L. Non-Pavment of Instalments by Allottees: Severa|
other allottees were in default of the agreed payment
plan, and the paﬁ,ment of construction linked
instalments was delayed or not made resulting in
badly impacting and delaying the implementation of
the entire project.

IV. Inclement Weather Conditions viz,

Gurugram: Due to heavy rainfall in Gurugram in
the year 2016 and unfavorable weather conditions,
all the construction activities were badly affected as

the whole town was waterlogged and gridlocked as a
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result of which the implementation of the project in
question was delayed for many weeks. Even various
institutions were ordered 1o be shut down/closed for

many days during thal year due to adverse/severe
weather conditions.

20, That the complainant is real estate invesiors who had booked the

21.

unit in question with a view to earn quick profit in a short period.
However, it appears that their caleulations have gone wrong on
account of severe slunmi?:-?ﬁh real estate market and the
complainant do not have ' sufficient funds to honour their
commitments and now  wants to- harass and pressurize the
respondent to submit to its unreasonable demands on highly
flimsy and baseless grounds. Such malaise tactics of the
complainant cannot be allowed to succeed.

Jurisdiction of the authority

The respondent’ has.raised an objection regarding
jurisdiction of aumh‘my’ o E‘HIHI‘IHIR the present complaint.
The authority observes that it has territorial as well as
subject matter juriﬁdféti-::-n “to adjudicate the present
complaint for the reasens given below.

E. | Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, Haryana
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes.

In the present case, the project in question is situated within
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the planning area of Gurugram district. Therefo re, this
authority has complete territorial jurisdiction to deal with
the present complaint.

E 1l Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottee as per agreement for sale.

Section 11(4)(a) is reproduced as hereunder:

Section 11{4){a)

Be responsible for all abligations, responsibilities and
functions under the provigions of this Act or the rules
and regulations made Mersunder-or to the allottees
as per the ag erlrﬁ}r:;mcﬁ,'ﬂrm the association of
allotrees, as the cose may be, til the conveyance of all
the apartments, plots or buildings, as the case may
be, to the allottees, or the common dreas to the
association of allottess or the competent authority, as
the coge may be;

The provision of assured returns is part of the builder
buyer’s agreement, as per tlouse 15 of the RBA

dated....... Aecordingly, the promoter is responsible
for all obligations/respongibilities and functions
including payment.of assured returns s provided in

Builder. .E'uggr:r;l.qgregmq;rn

Section 34:Functions of the Authority:

J4{f) of the Act pravides te-ansure compliance of the
obligations cast upon the promoters. the allottees
and the real estate agents under this Act and the
rufes and regulations made thereunder,

S0, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the
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22,

23,

adjudicating officer if pursued by the complainant at a later
stage.

Findings on the objections raised by the respondent.

F.I Objection regarding jurisdiction of the complaint
W.I.t the apartment buyer's agreement executed
prior to coming into force of the Act.

The respondent submitted that the complaint is neither
maintainable nor tenable and is liable to be outrightly
dismissed as the apartment buyer's agreement was executed
between the cnmplalnant“ﬁ'ﬁd the respondent prior to the
enactment of the Act-and the provision of the said Act cannot
be applied retrospectively, r

The authority Is of the view that the provisions of the Act are
quasi retma;'ttﬁe'“::n some extént in operation and will be
applicable to the agreements for sale entered into even prior
to coming into uperai.tinn- of the Aet where the transaction are
still in the process of completion. The Act nowhere provides,
nor can be so construed, that all previous agreements will be
re-written after coming into force of the Act. Therefore, the
provisions of the Act, rules and agreement have to be read
and interpreted harmoniously. However, if the Act has
provided for dealing with certain specific
provisions/situation in a specific/particular manner, then

that situation will be dealt with in accordance with the Act
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and the rules after the date of coming into force of the Act
and the rules. Numerous provisions of the Act save the
provisions of the agreements made between the buyers and
sellers. The said contention has been upheld in the landmark
judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs. U0l

and others. (W.P 2737 of 2017) which provides as under:

“11%. Under the prwfsfun!:gﬂim'an 18, the delay in handing
over the paﬂeﬂ'i:u}mﬁe counted from the date
mentioned in the'agr eem it for sale entered into by the
promater and theallottee prior to its registration under
RERA Under :he pﬁ:rr.'sﬁms af RERA, the promoter is
given a fagility o revise the date of completion of
praject and dectire the same under Section 4. The RERA
does i nu;rpn template rewriting af contract between the
flat purchaser and the pramoter.,.

122, We have already discussed that obové stated provisions
of the RERA ore not retrospective in nature. They may to
some éxtent be having @ retroactive or quasi retroactive
effect But then on that ground the validity of the
provisions ‘of RERA Ed‘lrrrlat be challenged. The
Pan'umrf‘u_-.‘r!t &:ﬂmﬁemm h to kgf.s.l'nm lew having
retrospective_or Fetrpactive gffect. A law can be even

fromed to uﬂ"ecrm&m,mmf existing contractual rights

be a,the Epn@;p lorger public intarest. We do
any ﬁ -ml‘ that the RERA has been
Jﬁ"ﬂmﬁd in l:hdf terest after a thorough

study-and diseussion ._mnde at the highest level by the
Standing Committee and Select Committes, which
submitted its detalléd réports.”

24. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer
Pvt. Ltd. Vs, Ishwer Singh Dahiya, in order dated 17.12,2019
the Haryana Real Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our gforesaid discussion, we are of
the considered opinion that the provisions of the Act are
qm‘m retroactive m,mme e.m:nt in upemtmﬂ um':f Eﬂ.{,ﬂﬂ
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- e ' . Hence

in case of delay in the offer/delivery of possession as per
the terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair
and unreasonable rate of compensation mentioned in
the agreament for sale is liable to be ignored. *

25. The agreements are sacrosanct save and except for the
provisions which have been abrogated by the Act itself,
Further, it is noted that the: builder-buyer agreements have
been executed in the manner that there is no scope left to the
allottee to negotiate any' of the.clauses contained therein,
Therefore, the authority is of the view that the charges
payable under various heads shall be payable as per the
agreed terms and conditions of the agreement su bject to the
condition that the same are in accordance with the
plans/permissions - approved by the respective
departmentsj/competent authorities and are not in
contravention of any other Act, rules and regulations made
thereunder and are not unreasonable or exorbitant in nature.
Hence, in the light of above-mentioned reasons, the
contention of the respondent w.rt jurisdiction stands
rejected.

F.II  Objection regarding complainant is in breach of
agreement for non-invocation of arbitration
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26. The respondent submitted that the complaint is not
maintainable for the reason that the dgreement contains an
arbitration clause which refers to the dispute resolution
mechanism to be adopted by the parties in the event of any

dispute and the same js reproduced below for the ready

reference:

"35. Dispute Resolution by Arbitration

“All or any disputes arising ot or touching upon in relotion to
the terms of this .'Igmunm*nrm termination including the
interpretation and validity: of \the terms thereof and the
respective rights and aﬂ@-ﬁﬁﬁ'}’nf the parties shall be settled
amicably by mutual discussions failing which the same shall
be settled through reference to a sole Arbitrator to be
appointed by a resolution of the Board of Directors of the
Company, whose decision shall be final and binding upon the
parties. The allottee hereby canfirms that it shall have no
objection & the appointment of such sole Arbitrator even if
the person so appointed, is an employee or Advocate of the
Company ar is otherwise connected ta the Company and the
Allattee heraby gcmﬂ@“umf,agmw‘t.i;ﬂ this alone shall not
constitute a mﬁhl' far thillenge o the independence or
impartiality of the safd sole Arbitrator to conduct the
arbitration. The arbitration proceedings shall be governed by
the Arbitration and Canciliation Act, 1996 or any statutory
amendments/ modifications thereto and shall be held at the
CompanyX offices or at a location designated by the said sole
Arbitrator in Gurgaon. The language of the arbitration
proceedings and the Award shall be in English. The company
and the allottee will share the fees of the Arbitrator in equal
proportion”,

Z7. The authority is of the opinion that the jurisdiction of the
authority cannot be fettered by the existence of an
arbitration clause in the buyer's agreement as it may he

noted that section 79 of the Act bars the jurisdiction of civil
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28.

courts about any matter which falls within the purview of
this authority, or the Real Estate Appellate Tribunal. Thus,
the intention to render such disputes as non-arbitrable
seems to be clear. Also, section 88 of the Act says that the
provisions of this Act shall be in addition to and not in
derogation of the provisions of any other law for the time
being in force. Further, the authority puts reliance on catena
of judgments of the I-imfh}m Sumeme Court, particularly
in National Seeds.prnﬁﬂuu Limited v. M. Madhusudhan
Reddy & Anr, (2012) 2 E!.‘ﬂ' Eﬂﬁ wherein it has been held
that the remedies provided under the Consumer Protection
Act are in addition to and not in derogation of the other laws
in force, consequently the authority would not be bound to
refer parties to arbitration even if the agreement between
the parties had an arbitration clause,

Further, in Aftab Singh _nngr__l_q_r_s._}-r. Emaar MGF Land Ltd
and ors, Consumer case no. 701 of 2015 decided on
13.07.2017, the National Consumer Disputes Redressal
Commission, New Delhi (NCDRC) has held that the
arbitration clause in agreements between the complainant
and builders could not circumscribe the jurisdiction of a

consumer, The relevant paras are reproduced below:

49, Support to the above view is also lent by Section 79 af the
recently enacted Real Estate (Regulation and Development)
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Act, 2016 (for short “the Real Estote Act”). Section 79 of the
said Act reads as follows:-

"79. Bar of furisdiction - No civil court shall have

Jurisdiction to entertain any suit or proceeding in

respect of any matter which the Authority or the

adjudicating officer or the Appellate Tribunal is

empowered by or under this Act to determine and

no injunction shall be gronted by any court or

other authority in respect of any action taken or to

be token in pursuance of any power conferred hy

or under this Act.”
It can thus, be seen that the said provision expressly ousts the
jurisdiction of the Civil Court in respect of any matter which
the Real Estate Regulatory Autharity, established under Sub-
section (1) of Section 20 or the Adjudicating Officer,
appointed under Sub-section (1) of Section 71 or the Real
Estate Appellant Tribunal established under Section 43 af the
Real Estate Act, is empowered to determine. Hence, in view af
the binding dictum of the Hon'ble Supreme Court in A
Ayyaswamy (supra), the matters/disputes, which the
Authorities under the Reol Estate Act are empowered to
decide, are non-arbitrable, notwithstonding an Arbitration
Agreement between the parties to such matters, which, to a
large extent, are similar to the disputes falling for resolution
under the Consumer Act.

36, Consequently, we unhesitatingly reject the arguments on
behalf of the Builder and hold that an Arbitration Clause in
the afore-stated kind of Agreements between the
Complainants and the Builder connot circumscribe the
jurisdiction of a Conswmer Fora, notwithstanding the
amendments made to Section 8 of the Arbitration Act.”

29. While considering the issue of maintainability of a complaint
before a consumer forum/commission in the fact of an
existing arbitration clause in the builder buyer agreement,
the Hon'ble Supreme Court in case titled as M/s Emaar
MGF Land Ltd. V. Aftab Singh in revision petition no.
2629-30/2018 in civil appeal no. 23512-23513 of 2017
decided on 10.12.2018 has upheld the aforesaid judgement
of NCDRC and as provided in Article 141 of the Constitution
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of India, the law declared by the Supreme Court shall be
binding on all courts within the territory of India and

accordingly, the authority is bound by the aforesaid view,
The relevant para of the judgement passed by the Supreme
Court is reproduced below;

“Z5. This Court in the series of judgments as noticed above
considered the provisions af Consumer Protection Act, 1986 as

well a5 Arbitration Act, 1996 and laid down that complaint
under Consumer Protection Act being o special remedy,
despite there being an arbitration agreement the proceedings
before Consumer Forum have te go on and no error
committed by Consumer Forum on refecting the application.
There is reason for not interjecting proceedings under
Consumer Protection Act on the strength an arbitration
agreement by Act, 1996 The remedy under Consumer
Protection Act Is @ remedy provided to o consumer when there
is a dafect in any goods or services. The complaint means any
allegation in writing made by a complainant has also heen
explained In Section 2(c) of the Act, The remedy under the
Consumer Protection Act is confined to complaint by
consumer as defined under the Act for defect or deficiencies
caused by a service provider, the cheap and a quick remedy
has been provided to the consumer which is the object and

purpose of the Act us noticed above. "
30. Therefore, in view of the above judgements and considering

the pravistunl.iﬁ of the Act, the auqfi_:urity is of the view that
:umplalnant_:i-ﬂ well _witlﬁn j'uslri ghts to seek a special remedy
available in a beneficial Act such as the Consumer Protection
Act and RERA Act, 2016 instead of going in for an arbitration.
Hence, we have no hesitation in holding that this authority
has the requisite jurisdiction to entertain the complaint and
that the dispute does not require to be referred to arbitration

necessarily. In the light of the above-mentioned reasons, the
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authority is of the view that the objection of the respondent

stands rejected.
G.  Findings regarding relief sought by the complainant.

G.I  Delay possession charges: To direct the respondent

to pay delay possession charges on the principal amount
paid.

31. In the present complaint, the complainant intend to continue
with the project and is seeking delay possession charges at
prescribed rate of Inter@sés’é@i;nuun: already paid by them
as provided under the ii-_rff';lﬁ'ép ta section 18(1) of the Act
which reads as _I;_mdér:— )

“Section 18: - Return of amount and compensation

18(1). If &Hj}_p}-amuifr fuils to complete oris unable to give
pussession ofah apdrtment, plot, or building, —

(R T

Frovided that where an allortee does not intend to
withdraw fram- the profect: he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”
32. Clause 13.3 of the apartment-buyer's agreement (in short, the
agreement) dated 05.09.2014, provides for handing over
possession and the same is reproduced below:

"13.3 Subfect to Force Majeure, as defined herein and
further subject to the Allottees having complied with all its
obligations under the terms and conditions  of this
Agreement and not having defaulted under any provision{s)
of this Agreement including but not limited to the timely
payment of all dues and charges including the total Sale
Consideration, registration charges, stamp duty and other
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charges and alse subjfect to the Allottees having complied
with all formalities or documentation as prescribed by the
Company, the company proposes to offer the possession of
the said apartment to the allottees within a period of 42
months from the date of approval of the Building plans
and/or fulfilment of the preconditions imposed thereunder
("Commitment Perlod"). The Allottees further agrees and
understands that the company shall additionally be entitled
to @ period of 180 duys (“Grace Period"), after the expiry of
the said Commitment Period to allow for unforeseen delays
heyond reasonable controtof the company.”
33. The apartment buyer's agreement is a pivotal legal document

which should ensure ﬂxatrﬁﬂuﬁghts and liabilities of both
builders/promoters andl buyers/allottee  are protected
candidly. The apartment buyer’s agreement lays down the
terms that guﬁrn the sale of different kinds of properties
like residen-t:[a_]_f_a,-icpmmerclals etc, between the buyer and
builder. It is In__;th\;-..:lulq:_ere;t 4{ bgth;_j;lm parties to have a well-
drafted apartmei‘ﬁbﬁjﬁ'fs’éﬁr;ﬁrlem which would thereby
protect the rights of hpth. the -huildar and buyer in the
unfortunate event of a .diﬁpuﬁe that may arise. It should be
drafted in the simple and unambiguous language which may
be understood by a common man with an ordinary
educational background. It should contain a provision with
regard to stipulated time of delivery of possession of the
apartment, plot or building, as the case may be and the right

of the buyer/allottee in case of delay In possession of the
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unit. In pre-RERA period it was a general practice among the
promoters/developers to invariably draft the terms of the
apartment buyer's agreement in a manner that benefited
only the promoters/developers. It had arbitrary, unilateral,
and unclear clauses that either blatantly favoured the
promoters/developers or gave them the benefit of doubt
because of the total absenr:ﬂ t}f r.‘.iilrlty over the matter.

The authority has gunethi‘n;zgh the possession clause of the
agreement. At the outset, it 11; releva.nt to comment on the
pre-set pnssesﬂaﬁ er:iﬁsa nf1 the. agreement wherein the
possession has-been subjected to all kinds of terms and
conditions of this agreement and the complainant not being
in default under any provigions of this agreements and In
compliance with. all provisions, formalities and
documentation as prescribed by the promoter. The drafting
of this clause and incorporatien of such conditions are not
only vague and uncertain but so ﬁ-_‘gagvll;-,r loaded in favour of
the promoter and agamst ft_l{e'allnttee that even a single
default by  the' allottee ' in' fulfilling formalities and
documentations etc. as prescribed by the promoter may
make the possession clause irrelevant for the purpose of
allottee and the commitment date for handing over
possession loses its meaning. The incorporation of such
clause in the apartment buyer’s agreement by the promoter
is just to evade the liability towards timely delivery of subject
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35.

36.

unit and to deprive the allottee of his right accruing after
delay in possession. This is just to comment as to how the
builder has misused his dominant position and drafted such
mischievous clause in the agreement and the allottee is left
with no option but to sign on the dotted lines.

The respondent promoter has proposed to handover the

possession of the subject apartment within a period of 42
months from the date of appru'p'ai of building plans and for
fulfilment of the preconditions imposed thereunder plus 180
days grace period F;:.gr-j;ullfhquseen delays beyond the
reasonable control ‘of the company  ie, the
respondent /promoter, |

Further, in \ Ii;!iel‘r_ present :@:as#, it is submitted by the
respondent pmmuter that the due date of possession should
be calculated from the date of fire scheme approval which
was obtained-on- 274 1.2014, as it is-the last of the statutory
approvals which forms a part of the preconditions, The
authority in the present case observed that, the respondent
have not kept the reasonable balance between his own rights
and the rights of the complainant/allottee. The respondent
have acted in a pre-determined and preordained manner.
The respondent have acted in a highly discriminatory and

arbitrary manner. The unit in question was booked by the
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complainant on 22.03.2013 and the apartment buyer's
dgreement was executed between the respondent and the
complainant on 05.09.2014. The date of approval of building
plan was 23.07.2013. It will lead to a logical conclusion that
that the respondent would have certainly started the
construction of the project. On a bare reading of the clause
13.3 of the agreement ra?;g;j{ucgd above, it becomes clear
that the possession In:ﬁ:ﬁ:é@sent case is linked to the
“fulfilment of the Ipre:q!;u'd'_i_p_;rlps' which is so vague and
ambiguous in iﬁﬁif.. Hm:.uhemjn the agreement it has been
defined that fulfilment of which conditions forms a part of
the pre-conditions, to which the due date of possession |
subjected to In_the said possession clause. If the said
possession clause &:::ﬁ& Tl:r':ﬁ‘gt_i-rél;;ﬂ the time period of

handing over possession is nniy a tentative period for
| i i

completion uj;ftﬁe mt@:%np' of the flat in question and the
promoters are aiming to extend this time period indefinitely
on one eventuality or the other. Moreover, the said clause is
an inclusive clause wherein the ‘“fulfilment of the
preconditions” has been mentioned for the timely delivery of
the subject apartment. It seems to be just a way to evade the
liability towards the timely delivery of the subject apartment.

According to the established principles of law and the

Page 29 of 40



—_a

- é{miﬁﬂnhﬂ Complaint No. 3361 of 2020

37.

principles of natural justice when g certain glaring illegality
or irregularity comes to the notice of the adjudicator, the
adjudicator can take cognizance of the same and adjudicate
upon it. The inclusion of such vague and ambiguous types of
clauses in the agreement which are totally arbitrary, one
sided and totally against the interests of the allottee must be
ignored and discarded in ti:_te_rr totality. In the light of the
above-mentioned reasons, the authority is of the view that
the date of sanction p,rt:-l.ﬁ_lh::ll:if!glp_fans ought to be taken as the
date for deterni'u_ﬂhg th; l,'ll.l.i!- dgte of possession of the unit in
question to the.complainant. |

Here, the autllt'n;'fty_ls diverging from its earlier view ie.
earlier the ElLll:ﬁ-.D_Il‘iq-' was fa]culaljng,"assessing the due date
of possession from date approval of firefighting scheme (as it
the last of the statutory dpproval which forms a part of the
pre-conditions) ie, 27.1 LI2ﬂ4 and the same was also
considered/observed by the Hon'ble Supreme Court in Civil
Appeal no. 5785 of 2019 titled as TREO Grace Realtech Pyt
Ltd. v/s Abhishek Khanna and Ors.' by observing as under: -

"With the respect to the same profect, an apartment
buyer filed a complaint under Section 31 of the Real
Estate {Regulation & Development) Act, 2016 (RERA
Act) read with rule 28 of the Haryana Real Estate
(Regulation & Development) rules, 2017 before the
Haryana Real Estate Reguiatary Authority, Gurugram
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(RERA). In this case, the authority vide order dated
12.03.2019 held thot since the environment clearance
for the project contained a pre-condition for abtaining

fire safety plan duly approved by the fire department
before the starting construction, the due date af
possession wouwld be required to be computed from the
date of fire approval granted on 27.11.2014 which
would come to 27112018 Since the developer had
failed to fulfil the obligation under Section 11{4)(a) of
this Act, the developer was liable under proviso to
Section 18 to pay interest at the prescribed rate of
10.75% per annum ﬂn Elw amount deposited by the
complainant, upta cb#-ﬁ'ﬁﬂ’ when the possession was
offered. However, Keeping in view the status of the
profect, and the interést of other aligttees, the authority
was of the view that refund cannot be allowsd ot this
stage, The deﬁ!upﬂr was directed to handover the
possession of the upﬁrmlen; by 30.06.202( as per the

re;g:sn‘:irﬁm;'ce‘mﬂmgg for the project.”
38. On 23.07.2013, the building plans of ‘the project were

sanctioned by l;hmﬂire-:tﬂrate of Tawn and Country Planning,
Haryana. Clause 3 Qﬁl:he sa}u:ﬂqnéd plan stipulated that an
NOC/ clearance from fl!’e fﬁlaﬂutﬁur‘lw shall be submitted
within 90 days from the of issuance of the sanctioned
building plans. Also, under section 15(2) and (3) of the
Haryana Fire Service Act, 2009, it is the duty of the authority
to grant a provisional NOC within a period of 60 days from
the date submission of the application. The delay/failure of
the authority to grant a provisional NOC cannot be attributed
to the developers. But here the sanction building plans
stipulated that the NOC for fire safety (provisional) was
required to be obtained within a period of 90 days from the
date of approval of the building plans, which expired on
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23.10.2013. It Is pertinent to mention here that the

developers applied for the provisional fire approval on
24.10.2013 (as contented by the respondent herein the
matter of Civil Appeal no. 5785 of 2019 titled as 'IREO Grace
Realtech Pvt. Ltd. v/s Abhishek Khanna and Ors.) after the
expiry of the mandatory 90 days period got over. The
application filed was deficient and casual and did not provide
the requisite. The respondent @hmitted the corrected sets of
drawings as per the Hﬁt‘-;EEPDE fire scheme only on
13.10.2014 (as cunteni:etjk:ﬂf. the respondent herein the
matter of Civil Aﬁ;ga,l nbE'?HE of 2019 titled as IREO Grace
Realtech Pvt. Ltd. v/s Abhishek Khanna and Ors.), which
reflected the laxity of the devélopers in obtaining the fire
NOC. The appry}ui';ll of the fire safety scheme took more than
16 months from the date of the building plan approval |.e,
from 23.07,.2013 to 27.11.2014. The builders failed to give
any explanation for the inordinate delay in obtaining the fire
NOC. So, the complainant/allotwtee should not bear the
burden of mistakes/ féx'fty:'hl"“ the frresponsible behaviour of
the developer/respondent’ and seeing the fact that the
developer/respondent did not even apply for the fire NOC
within the mentioned time. It is a well settled law that no one
can take benefit out of his own wrong. In light of the above-
mentioned facts the respondent/ promoter should not be
allowed to take benefit out of his own mistake just because of

a clause mentioned i.e, fulfilment of the preconditions even
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39,

when they did not even apply for the same in the mentioned
time frame.

Admissibility of grace period: The respondent promoters
had proposed to hand over the possession of the apartment
within 42 months from the date of sanction of building plan
and/or fulfilment of the preconditions imposed thereunder
which comes out to be 23.01.2017. The respondent promoter
has sought further extension for a period of 180 days after
the expiry of 42 months ﬁ}r unforeseen delays in respect of
the said project. The resj.];:flﬂ:'lfe'rit raised the contention that
the construction-of the project'was delayed due to force
majeure conditions including demonetization and the order
dated ﬂ?.[}-i,E:i!]iEE passed by the Hon'ble NGT including
others, ' n

(i) Demonetization: It was observed that due date of

possession as per the agreement was 23.01.2017 wherein
the event of demonetization occurred in November 2016. By
this time, major construction of the respondents’ project
must have been completed as per timeline mentioned in the
agreement eéxecuted between the parties. Therefore, it is
apparent that demonetization could not have hampered the
construction activities of the respondents’ project that could
lead to the delay of more than 2 years. Thus, the contentions
raised by the respondent in this regard are rejected.
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(i) Order dated 07.04.2015 passed by the Hon'ble NGT: The
order dated 07.04.2015 relied upon by the respondent
promoters states that

“In these vircumstances we hereby direct state af LLP,
Noida and Greater NOIDA Authority, HUDA, State of
Haryana and NCT, Delhi to immediately direct
stoppage of construction activities of all the buildings
shown in the report as well as at other sites wherever.
construction s being carried on in violation to the
direction of NGT as-well as the MoEF guideline of
2010 L g
A bare perusal of the aﬁnﬁi‘ﬁ_ﬂhs it apparent that the above-

said order was for the m&’lﬂhﬂﬁmn activities which were in
violation of the NGT -ﬂil_‘.ﬂﬁi;'lﬁﬁlﬂnd MoEF guideline of 2010,
thereby, makjﬁg it'evident that if the construction of the
respondents’ project was stopped then it was due to the fault
of the respondent themselves and they cannot be allowed to
take adv:antagé-i:fﬁeir own wrongs/faults/deficiencies. Also,
the allottee should not be allowed to suffer due to the fault of
the respondent pmm:ﬂar .lt. I‘;H}"'}IE stated that asking for
extension of time in cqmﬁi_é;i'ng the construction is not a
statutory right nor has it been provided in the rules. This is a
concept which has been evolved by the promoters
themselves and now it has become a very common practice
to enter such a clause in the agreement executed between the
promoter and the allotee. It needs to be emphasized that for
availing further period for completing the construction the
promoter must make out or establish some compelling
circumstances which were in fact beyond his control while
carrying out the construction due to which the completion of
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the construction of the project or tower or a block could not
be completed within the stipulated time. Now, turning to the
facts of the present case the respondent promoters has not
assigned such compelling reasons as to why and how they
shall be entitled for further extension of time 180 days in
delivering the possession of the unit. Accordingly, this grace

period of 180 days cannot be allowed to the promoters at
this stage.

40, Admissibility of delapﬁﬁaiﬂﬂlun charges at prescribed
rate of lnteng,st;, The Fumplm nant is seeking delay
possession charges hnﬂremp, m‘rﬂsu to section 18 provides
that where an‘allottee does notintend to withdraw from the
project, he shall be paid, by'the promater, interest for every
month of delay, till the handing over of possession, at such
rate as may be prescribed and it has been prescribed under
rule 15 of the rules. Rule 1'5'1135 been reproduced as under:

Rule 15. Prescribed rate nﬂn:e&n- [Proviso to section
12, section 18 and sub-section (4) and subsection (7) of

section Itﬁf

(1]  For. the gurpose. ufpcﬁm to section 12; section 18:
and sub-sections (4) and (7) of section 19, the "interest
ot the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rote +29%,:

Provided that in case the State Bank of India
marginal cest of lending rate (MCLR} is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to

time for lending to the general public,
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41. The legislature in its wisdom in the subordinate legislation
under the provision of rule 15 of the rules, has determined
the prescribed rate of interest. The rate of Interest so
determined by the legislature, is reasonable and if the said
rule is followed to award the interest, it will ensure uniform
practice in all the cases.

42, Consequently, as per website of the State Bank of India Le.

https://shi.co.in, the marginal cost of lending rate (in short,
5500
MCLR) as on date 17.09.2021 is 7.30%. Accordingly, the
prescribed rate of mterest will be marginal cost of lending
rate +2% l.e, 9:30% per annum.
|
43. The definition of term ‘interest’ as defined under section
2(za) of the Act provides that the rate of interest chargeable
from the allottee -Ejr'the'prumnterjin case of default, shall be
equal to the rate of interest which the promoter shall be
liable to pay the allottee, in case of default. The relevant
section is reproduced below:
fza} "interest” means the mtes of Interest payable by the
promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clatse—
(i} the rate of interest chargeable from the allottee by the
promoter, in case of defoult, shall be equal to the rate
of Interest which the promoter shall be liable to pay

the allottee, in case of default;

{fi}  the interest payable by the pramaoter to the allottee
thall be from the date the promoter received the

amount or any part thereaf till the date the amount or
part thereof and interest thereon is refunded, and the

Page 36 of 40



HARERA

2 SURUGRAM Gomplaint No. 3361 of 2020

interest payable by the allottee to the promoter sholl
be from the date the allottee defawlts in payment to
the promoter till the date it is paid;"

44. Therefore, interest on the delay payments from the

45,

complainant shall be charged at the prescribed rate ie,
9.30% by the respondent/promoter which is the same as is
being granted to the complainant in case of delay possession
Section 19(10) of thaﬁﬁgi’*?ﬁnga;es the allottees to take
possession of thé sitbject Uinit within 2 months from the date
of receipt of otcupation certificate. These 2 months' of
reasonable time is being given to the complainants keeping
in mind that even after intimation of possession practically
he has to arrange.a lot Pf I@isﬂcﬁ and requisite documents
including but not i‘im_ils_ld.’-l:l:-!.:'lnipectiun of the completely
finished unitbut this is ﬁh}je% to Elat the unit being handed
over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession |.e,
23.01.2017 till offer of possession of the subject flat after
obtaining occupation certificate from the competent

authority plus two months or handing over of possession
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46.

whichever is earlier as per the provisions of section 19(10)

of the Act.

On consideration of the circumstances, the evidence and
other record and submissions made by the parties, the
authority is satisfied that the respondent is in contravention
of the provisions of the Act. By virtue of apartment buyer's
agreement executed between the parties on 05.09.2014. the
possession of the bnniu_:g&ftﬂt;iﬂas to be delivered within 42
months from the date of ~approval of building plan
(23.07.2013) whi:;h cc:—mm: ‘out:to be 23.01.2017. The grace
period of 13{} ﬂa}'s is not ﬂﬂﬂwﬂ in the present complaint
for the reasq_ns mentioned above. Accordingly, non-
compliance of the mandate contained in section 11(4) (a)
read with pmws'“ﬁ:tb section fB[l"]-uf the Act on the part of
the respondent is established. As such complainant is
entitled to delayed pnsﬁﬁss;lun charges at the prescribed rate
of interest i!e.,-?;fifi% p.a. f-:rr every month of delay on the
amount paid by the complainant to the respondent till the
offer of possession of the subject unit after obtaining
occupation certificate from the competent authority plus two

months or handing over of possession whichever is earlier
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as per the provisions of section 18(1) of the Act read with

47.

rule 15 of the rules and section 19 (10) of the Act.

Directions of the auth ority:-

Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoters as per the

function entrusted to the, g;j,rl;i;qﬂty under sec 34(f) of the

Act:-

il

5 Py

The respondent I8 rlii_;astﬁq to pay the interest at the
prescribed rate i.e;9.30 % per annum for every month
of delay on the amount paid by the complainant from
due date'of possession i.e., 23.01.2017 till the offer of
possessign: of the |subject’ unit after obtaining
nmupaﬂun‘ﬂéﬂli’!ﬁtﬁéﬁém the competent authority
plus two. months or ha.ndmg over of possession
whichever is earlier ﬁ pe: section 19 (10) of the Act,

The arrears of such interest accrued from 23.01.2017
till date of this order shall be paid by the promoter to
the allottees within a period of 90 days from date of
this order and interest for every month of delay shall

be payable by the promoter to the allottees before 10th
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day of each subsequent month as per rule 16(2) of the
rules.

iii. The complainant is directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.
The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate 1.2, 9.30% by the
respondent/promoter _ﬁﬁfh is the same rate of
interest which the pr::ppter shall be liable to pay the
allottee, in'case u-f_ di;féuéll;- {.e.; the delayed possession
chargesas per section 2(za) of the Act,

iv. The respendent promoter is directed to offer
possession of the subject unit to the complainant after

obtaining OC from the competent authority.

v. The respondent shall not charge anything from the

48. Complaint stands disposed of.
49, File be consigned to the registry.

m‘i- hp —_
(Samfr Kumar) (Vijay Kumar Goyal)
Member Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 17.09.2021
JUDGEMENT UPLOADED ON 28.12.2021
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