HARERA

GU RUGTMM Complaint No. 3000 of 2020

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 3000 0f 2020

Date of filing complaint: 17.10.2020

First date of hearing 01.12.2020

Date of decision : 17.09.2021
1. | M/s IPSAA Childcare Pvt. Ltd. Complainant

Address: Plot no.-214, | Block, Sector-51,
Mayfield Garden, Gurugram-122001

Versus

- & T

1. | M/s Ireo Grace Realtech Private Limited Respondent
Regd. Office at: - 304, Kanchan House,
Karampura Commeércial.. Complex, New
Delhi -110015

CORAM: |

Shri Samir Kumar ) | t‘i'l«!*ll’nl'.lv!g-_r_|
 Shri Vijay Humar Gu_-,ral : § i Memher}
 APPEARANCE: |
Sh. Sukhbir Yadav {Advocate) « Complainant |
Sh. MK Dang (Advocate) Respondent

ORDER

1. The present complaint has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
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Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there
under or to the allottees as per the agreement for sale

executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount

e i

paid by the complainant, date of proposed handing over the
possession, delaj.-'- -pErtgﬁ,l if ﬁﬁyf-haﬁe been detailed in the
following tabular form:

|
S.No. Heads Information

1. | Project name and location | “The Corridors”, Sector-674, |
Gurugram, Haryana |

2. | Projectarea 37.5125 acres
3. | Nature of the-project Group Housing
4. | a) DTCP license no. 05 of 2013 dated 21.02.2013

b) Licensevalidupto| | | 20.02.2017

¢) Name of the licensee | M/s Precision Realtors Pvt.
e - Ltd. and 5others

5. | RERA reglstered/not Registered
registered Registered in 3 phases
vide 377 of 2017 dated
07.12.2017 (Phase 2)
vide 378 of 2017 dated

07.12.2017 (Phase 1)

vide 379 of 2017 dated
07.12.2017 (Phase 3)
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T [ Validity status 30.06.2020 (for phase 1 and
2]
31.12. 2023 (for phase 3)
6. | Date of approval of 23.07.2013
building plan (annexure- C4 on page no, 98
of the complaint)
7. | Unit no. 801, 8" floor, tower-A7

(annexure- P3 on page no. 55
of the complaint)

8. | Unit measuring A 1172691 5. ft.

{annexure- P3 on page no. 55
: of the complaint)
9. | Date of allotment letter | 07.08.2013

fannexure- P2 on page no. 39
of the complaint)

—e

10. | Date of E#Ef:uﬂ on of 10.07.2014
buyer's agreement | (annexure- P3 on page no. 52
» \ || of the complaint)
11. | Paymentplan Instalment payment plan
[annéxure- P3 on page no. B8
i of the complaint)
12. | Subsequent allottee 12.04.2018

[annexure- P4 on page no,
[ 110 of the complaint)

13. | Possession clause The company proposes to

offer the possession of the

said apartment to the

allottees within a period of

- 42 months from the date of

approval of the building

- plans and /or fulfilment of

- the preconditions imposed

 thereunder ("Commitment
Period”). The allottees
further agrees and
understands that the
company shall additionally

Page 3 of 45



HARERA

2. GURUGRAW

Lﬂumf}]alnt No, 3000 of 2020 ]

' reasonable control of the

be entitled to a period of
180 days (“Grace Period"),
after the expiry of the said
commitment period to allow
for unforeseen delays beyond

company.
(emphasis supplied)

14. | Due date of delivery of
possession

‘Note:

| calculated from the date of
~ |approval of building plan.

23.01.2017

15. | Total consideration | |

(annexure- P& on page no.
115 of the complaint)

Rs.1,96.43,643/-

16. | Total amount paid by the
complainant

'Rs.1,70,32,162/-

(annexure- P6 on page no.
115 of the complaint)

17. | Occupation Certificate

31.05.2019

I;,Lﬁ.tu A10, Bl to B4 and C3
to C7).

18. | Offer of Fossession

[13.06.2019

{annexure- R38 on page no.

: 14 of the reply)
19. | Delay in handing over the ‘years, 5 months and 21
possession till offer of days

possession plus 2 months
ie, 13.08.2019

l

20. | Grace peri&d utilization

Grace period of 180 days is
not allowed.

Facts of the complaint

The complainant has submitted as under: -

That the complainant on 22.03.2013 being relied upon

representation and assurance of the office bearers and
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marketing staff of the respondent, Mr. Gautam Saxena and
Mr. Vaibhav Dhingra (the original allottees) booked a 3 BHK
residential flat/apartment, unit no. CD-A7-08-801, on 8th
Hoor, tower A-7, admeasuring 1726.91 sq. ft. with two car
parking bays A7-UB-368 & A7-UB-369 in the project of IREO
“The Corridor”, situated at sector -67A, Gurugram. The flat

was purchased under construction link payment plan for a
sale consideration of Rs.1 /94,18,545.60/- including IDC, EDC,
club membership chargﬂs. i:nr parking, PLC etc,

That the respondent on 07, GE.Z{FIE issued an allotment letter
in favour of allottees by allotting-unit no.- CD-A7-08-801, Bth
floor, tower A7, admeasuring 1726.91 sq. ft.

That on 10.07.2014, a pre-printed unilateral, one-sided, and
arbitrary apartment buyer agreement (hereinafter called
“the ABA) was executed inter-se the respondent/promoter
and the allottee(s). As per clause 13.3 of ABA, the respondent
had to give the possession of thé unit within a period of 42
months and 6 months grace period from the date of approval
of the ‘t:-uil-:’:‘?h'.tg'I plans and/or fulfilment of the preconditions
imposed thereunder: The building plans were approved on
21.03.2013 and the ABA was executed on 10.07.2014,
therefore the due date of possession was 10.07.2018 (with
grace period).

That in september 2016, on request of the allottees, the
respondent changed the original allotted unit no. CD-A7-08-
801 to new unit no. CD-A7-07-704,
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That on 10.04.2018, M/s Ipsaa Childcare Private Limited
(through its authorized signatory/ Managing Director of the
company Mr. Sunil Kumar Goel) purchased unit no- CD-A7-
07-704 with two car parking bays no. - A7-UB-368 & A7-UB-
369 from the original allottees with the permission of the
respondent. Further, the respondent endorsed the name of
the present complainant in its record and issued an
endorsement/nomination/ assignment of rights letter in
favour of the present __éuii:_]:]a!nant. M/s Ipsaa Childcare
Private  Limited by  transferring all the onward
rights /obligations from the ariginal allottees in respect of the
unit no.-CD:A7-07-704 in the subject project. The
complainant was assured by the respondent that the project
was ahﬂuttﬂ'hé‘ completed and would get the possession of
the flat as m"hdug'dﬂ;te of pﬁllsséssifm e, 10.07.2018.

That the mmﬁfafumﬂ' continued te pay the remaining
instalments as per the pag:r:ﬁﬂnt'ﬁth edule of the ABA and had
already paid more than 87% of the amount ie,
RE.l,'?E]JEE.lIEEja out of the total cost of the apartment, along
with interest and other allied charges of the actual purchase
price, but when the complainant observed that there was no
progress in the construction of the flat as well as the project
for a long time, they raised their grievances to the
respondent. That the complainant was always ready and
willing to pay the remaining instalments, provided that there

was some progress in the construction of the flat.
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That the respondent on 13.06.2019, issued “notice of
possession” to the allottee for unit no-CD-A7-07-704 with
two car parking bays no.- A7-UB-368 & A7-UB-369 and asked
for payment of Rs.26,11,480/- under different heads ie,
development charges Rs.1,12,007/- (originally development
charges were Rs.5,66,271/- which has been paid), the club
membership charges Rs.1,25000/- (50% club charge has
been paid and the w:.'lul'.'; !sr \yet not constructed), internal
electrical connection ;hm:gtqi Rs.56,228/- (which were not
part of BBA) etc. Its pertinent to-mention here that the due
date of possession was 10.07.2018 and the respondent
issued a notlge of possession an 13.06.2019 which is delayed
by 11 months,

That the respondent on 20.01.2020 issued a statement of
account, which shows tha% till 26.09.2017, the complainant
had paid Rs.1,70,32,162/-1.e., 87% of the total sale price of
the apartment/unit. il

That the complainant on 1809.2019 and 24.06.2020,
(through AR visited the project site of the respondent and
was stunned to see that the project was not completed,
whereas as per ABA the respondent had to give the
possession by July 2018. It is pertinent to place on record
that at the time of receiving booking amount, the respondent
promised for luxury living and assured for football field,
school, hospital, retail, clubhouse, creche, jogging trail, spa,

café, and commercial centre, within the project complex. It is
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material to mention here that construction activities were
going on and heavy machinery was installed at the project
site. Itis highly pertinent to mention here that connecting the
road of the project & the basic amenities promised as per
ABA were not yet completed. Photographs of the site clearly
demonstrates that it would take more than 1 year to finish
the project in all aspects.

That the complainant's: main_ grievance in the present
complaint is that despite&r&mmplamant having paid more
than 87% of the actual ﬁmﬂunt for the said flat and being
ready and willing to pay the rEmalnmg amount due (if any),
the respondent has failed to d'Eiwer the possession of the flat
with amenities.

That the complainant purchased the flat with the intention
that after the purchase, the family of its director will live in
the flat. That itwas promised by the respondent at the time
of receiving the payment for the flat that the possession of
the fully constructed Aat along with like basement and
surface parking, Iaﬁ&s‘&ﬁ"édﬁﬁﬁs. club/ pool, EWS etc. as
shown in the brochure at thetime of sale, would be handed
over to the complainant as soon as the construction work
was complete ie., by July 2018 (42 months and 6 months
grace period from the execution of apartment buyer
agreement]. It is pertinent to mention here that project was
already delayed by more than 20 months till March and the
respondent had not provided all the amenities as mentioned
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in the apartment buyer agreement,

That the respondent/builder did not give the possession of
the flat on time which had caused huge financial losses and
mental agony to the complainant. That the facts and
circumstances as enumerated above can only lead to the
conclusion that, service is deficient, on the part of the
respondent and as such, they are liable to be punished and
compensate the complainant of the money paid by it along
with interest and litigation cost.

That the cause of actinn-fﬁllr iﬁe present complaint arose in or
around 2014 when the af;mrtment buyer's agreement
containing unfair and unreasonable terms was, for the first
time, forced upon the allottees. The cause of action again
arose in s'ghii;tnbﬂr 2017, when the respondent failed to
handover the_r hnﬁﬁssie@n of the flat as per the terms of the
apartment buyer's a,'g_rhn'ﬁ&nh The cause of action further
arose on various occasions, including on a) Aug. 2017; b)
March 2018; ¢ July 2018; d) January 2019 e) Aug 2019; f)
June 2020; and on various other occasions, when protests
were lodged with the respondent for a refund of the paid
money. The cause of action is still persisting and will
continue to subsist until, such time as this authority restrains
the respondent by an order of injunction and/or passes the
necessary orders.

That as per section 12 of the said Act, the promoter is liable

to return the entire investment along with interest to the
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allottees of an apartment, building or project if the promoter

gives any incorrect or false statement etc, It is submitted that
the builder sold the flat with misleading commitments and
allured various homeowners including the complainant to
invest in the said Project with a false date of possession,

17. That the present complaint is not for seeking compensation,
and without prejudice to the above, the complainant reseryves
the right to file a :umplé?!l‘i_'tiﬂlriﬂ: the Adjudicating Officer for

al _!_5-\. - i | o

compensation, g
18. That the complainant dune:s :ilc.:t wish to withdraw from the
project. The prometer has not fulfilled its obiigations
therefore ag per section 11(4) and section 18 of the said Act,
the promoter is liable and obligated to pay interest on the

delay at the prescribed rate of interest,

C. Relief sought by the complainant.
19. The complainant has sm:gh_l:?fgiﬂnﬁhg relief(s);

(i} Direct the respondent to pay interest at prescribed
rate"fr&hrthﬂ'rdﬁéiﬁaﬁ of ﬁnﬁﬁ sion till the physical
possession of the flat as per section 18(1) of the Act.

(ii} Direct the respondent to handover the physical
possession of the flat after completing it in all
aspects as per the specifications mentioned in the
apartment buyer's agreement and the brochure
within 12 months from the date of filing this
complaint.

Fage 10 of 45



HARERA

1 2 GURUGRAM Complaint No. 3000 of 2020

D.

20,

21.

22,

Reply by the respondent.

The respondent has contested the complaint on the following
grounds: -

That the respondent is a reputed real estate company having
immense goodwill, comprised of law abiding and peace-loving
persons and has always believed in satisfaction of its customers,
The respondent has developed and delivered several prestigious
projects such as ‘Grand Arch’, *Vietory Valley®, *Skyon’ and
"Uptown® and in most of these projects large number of families
have already shifted ul‘lﬂt,ﬁﬁﬁp@ taken possession and Resident
Welfare Associations have been formed which are taking care of
the day to day neéeds of the uﬂnt%s of the respective projects.
That the original allottees Hr Gautam Saxena and Mr.
Vaibhav Dhin&r‘et, after m&ddng the veracity of the project
namely, ‘The *Eanridt:-rs sector 674, Gurugram had applied
for allotment ef an apartment vide their booking application
form dated 22.03,2013. The original allottees agreed to be
bound by the terms and  conditions of the booking
application form. '

That based on the said application, the respondent vide its
allotment offer’ letter 'diiteﬂ 07.08:2013 allotted to the
original allottees apartment no. CD-A7-08-801 having
tentative super area of 1726.91 sq. ft. for a sale consideration
of Rs.1,94,18,545.58/-. It is submitted that three copies of the
apartment buyer’s agreement were sent to the original
allottees by the respondent vide letter dated 31.03.2014.

However, the same were executed by the original allottees an
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23,

24,

40

10.07.2014 and returned to the respondent only after
reminder dated 28,05.2014 was sent by the respondent. The
original allottees agreed to be bound by the terms contained
in the apartment buyer's agreement. It is pertinent to
mention herein that when the original allottees had booked
the unit with the respondent, the Real Estate (Regulation and
Development) Act, 2016 was not in force and the provisions
of the same cannot be applied retrospectively,

That the respondent ?ﬁlégﬂ'?]:myment demands from the
original allottees in atfﬁr.ﬂ'an&' with the agreed terms and
conditions of the allotment as well as of the payment plan
and the original allottees were defaulters from the very
inception. It was submitted that vide payment request letter
dated 14.04.2013, the respondent had raised the payment
demand tnwa;qrﬂs._’eheiseéunﬁ instalment for the net payable
amount of Rs.1 9‘;&,-912;?-, However, the same was credited
towards the total sale consideration amount only after
reminder dated 14.05.2013 was sent by the respondent.

That vide payment request letter dated 18.03.2014. the
respondent had raised the payment demand towards the
third instalment for the net pavable amount of
Rs.25,89,964.56/-. However, the same was paid by the
original allottees only after reminder dated 13.04.2014 was
issued by the respondent.

That vide payment request letter dated 27.01.2015, the
respondent raised the fourth instalment demand for the net
payable amount of Rs.26,95,110.74/-, However, the original
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26,

27.

28.

29,

allottees remitted the due amount only after reminders dated
22.02.2015 and 24.03.2015 were sent by the respondent.
That on account of the request of the original allottees, the
payment plan was changed to the plan with the relaxed
milestones and the same was intimated to the ariginal
allottees vide letter dated 14.08.2015. Thereafter vide
payment request letter dated 10.09.2015, the respondent
raised the fifth instalment demand for the net payable
amount of Rs.23,44,503 *?G?'i HﬂwevEr the original allottees
remitted the due Eﬁlﬂlm'f Hhhl' after reminder dated
07.10.2015 was Sexit by{ﬁ&re'.ibouﬂ&nt.

That vide payment request letter dated 02.11.2015, the
respondent raised the sixth instalment demand for the net
payable amount of Rs.13,95,568.83/-. However, the original
allottees failed to remit the amount despite reminders dated
07.01.2016 and 11.02:2016 and the remaining due amount
was adjusted in the hext payment instalment as arrears.

That vide payment request] Jettp- dated 01.12.2015, the
respondent raised themeuoemﬁiinﬂsﬂlment demand for the net
payable amount of Rs.23,85,647.79/-. However, the original
allottees failed to remit the complete amount despite
reminders dated 07.01.2016 and 10.02.2016 and the
remaining due amount was adjusted in the next payment
instalment as arrears.

That vide payment request letter dated 03.02.2016, the
respondent raised the eighth instalment demand for the net
payable amount of Rs.34,06,079.37/-. However, the original
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allottees failed to remit the complete amount despite
reminders dated 29.02.2016 and 23.03.2016 and the

remaining due amount was adjusted in the next payment

instalment as arrears,

That as per the agreed payment schedule vide payment
request dated 01.03.2016, the respondent raised the ninth
installment demand of net payable amount of
Rs.46,76,510.93/-. However, the respondent received the
amount only after reminders dated 28.03.2016 and
19.04.2016 were issued h}’ﬂ'lEfES]:lﬂI‘:l dent.

That the original ﬂﬂtmwﬂt their email dated 23.3.2016
requested the respondent to reassign anew unit in the same
project of tl?E‘if:EjépﬂndEnt on-agceunt of inability to pay the
instalments 'due’ to the finaneial ‘¢risis at their end. The
respondent hqing a customer-oriented company acceded to
the request of the original allottees vide its letter dated
16.8.2016 and intimated them that they were left with no
right, claim or interest with respect to the previous unit ie.
CD-A7-08-801 and a new unit CD-A7-07-704 was allotted to
the original allattees. All amounts paid by the original
allottees for unit no. ED-A?-ﬁE—Bﬂl was adjusted towards the
sale consideration for unit no. CD-A7-07-704,

That the original allottees and the complainant thereafter
signed the nomination/transfer agreement on 9.4.2018 and
submitted the same to the respondent wherein the
complainant admitted that all rights, title and interest of the
original allottees shall vest with it and it shall enjoy the same
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33,

subject to the obligations in the agreement. The complainant
vide clauses 7 and 8 of the said nomination agreement
admitted that it shall forego and waive its right to receive any
compensation for delay in handing over the possession or
any rebate from the respondent and to that extent the
apartment buyer's agreement would stand modified. The
complainant had also addressed a letter dated 9.4.2018 to
the respondent wherein h:ha-:l acknnwledged that it shall be
bound by all the terms i‘.nd ‘conditions of the respondent
including the terms and cqnﬂfﬂuns of the agreement. It was
also admitted hjr the mmp’faflinut in the said letter that it
shall pay the entire balance sale consideration alongwith
other charges as per the terms and conditions. The
complainant h'&d also submitted an affidavict dated
09.04.2018 whereln it had again acknowledged vide clause 4
that it shall 1.3;'&15;1'2 and forego the right to receive
compensation for ;h-la.]r inﬁin‘tﬂ;;g over the possession and
to that exte&t H:LE mar?’mln bu:,gﬂr agreement shall stand
modified. The mspbndent had after scrutiny of the
application as well as of the documents, vide letter dated
12.4.2018 assigned all the rights of the original allottees to
the complainant and all the documents were endorsed in the
name of the complainant.

That the possession of the unit was to be offered to the
complainant in accordance with the agreed terms and
conditions of the buyer's agreement as mentioned in clause
13.3. Furthermore, the complainant has further agreed for an
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extended delay period of 12 months from the date of expiry
of the grace period as per clause 13.5 of the apartment
buyer's agreement.

That from the aforesaid terms of the buyer's agreement, it is
evident that the time was to be computed from the date of
receipt of all requisite approvals. Even otherwise
construction can't be raised in the absence of the necessary
approvals. It is pertinent to mention here that it has been
specified in sub- clause [}f] ::‘rf clause 17 of the approval of
building plan dated 23 ﬁ?’i‘ﬁﬁ of.the said project that the
clearance issued by th&ﬂiﬁsﬁymf Environment and Forest,
Government 6f India had to be obtained before starting the
construction ‘of (the project: [t- was submitted that the
environment He’aran_:;a for construction of the said project
was granted on 12.12.2013. Furthermore, in clause 39 of
part-A of the environment clearance dated 12.12.2013 it was
stated that fire safety plan was to be duly approved by the
fire department befare ﬂ:ue start of any construction work at
site. It is perﬁneﬂtftu ﬁenﬂhn herﬂn that as per clause 35 of
the enﬂmnn_'lant clearance -’t:ar_tlﬂgal:e dated 12.12.2013, the
project was to obtain permission of Mines & Geology
Department for excavation of soil before the start of
construction. The requisite permission from the Department
of Mines & Geology Department has been obtained on
04.03.2014.

That the respondent submitted that last of the statutory
approvals which forms a part of the pre-conditions was the
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fire scheme approval which was obtained on 27.11.2014 and
that the time period for offering the possession, according to
the agreed terms of the buyer's agreement would have
lapsed only on 27.11.2019. The complainant is trying to
mislead this authority by making baseless, false and frivolous
averments. The respondent completed the construction of
the tower in which the unit allotted to the complainant is
located and applied for the grant of the occupation certificate
on 06.07.2017. The -::-c{:upa‘l:lbh certificate was granted by the
concerned authorities on 31.05.2019. Furthermore, the
respondent had even offered the possession of the unit to the
complainant vide notice of possession dated 13.06.2019.
That cumplainﬂr:i was bound to take the possession of the
unit after making payment of the due amount and completing
the dncumeﬁ;&ﬁqﬁ_ f;arré‘galiﬁes"jas ‘the Holding Charges are
being accrued nsp&rﬂ:ue terms of the apartment buyer's
agreement and the same is known to the complainant as is
evident from a bare perusal of the notice of possession
However, the complainant had not done the needful till date,
That although the respondent has affered the possession of the
apartment prior to the elapse of the due date of handing over of
the possession, il is pertinent to mention herein that the
implementation of the said project was hampered due to non-
payment of instalments by the allottees on time and also due to
the events and conditions which were beyond the control of the
respondent and which have materially affected the construction

and progress of the project. Some of the force majeure
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events/conditions which were beyond the control of the

respondent and affected the implementation of the project and

are as under ¢

ll

Inability to undertake the comstruction for
approx. 7-8 months due to Central Government’s
Notification with regard to Demonetization: [Only

happened second time in 71 years of independence
hence beyond Whﬂ'ﬁl and could not be foreseen],
The mspundmLmerded the construction of the

.....

project to.one of ihe ]tadmg construction companies
of India The said’ contractor/ company could not
implemént the"entire project for approx. 7-B months
\i;v:;::f 9-10 November; 2016, the day when the
Central Government issued notification with regard
to' demonetization. During this period, the contractor
could not make payment to the labour in cash and as
majority af * cﬁiﬁhi Jabour force engaged in
C@Mﬁ Bctivities in “India do not have bank
ﬂ&ﬂﬁﬂtﬁ and are paid in'cash on a daily basis.
During demonetization the cash withdrawal limit for
companies was capped at Rs. 24,000 per week
initially whereas cash payments to labour on a site of
the magnitude of the project in question are Rs. 3-4
lakhs pér day and the work at site got almost halted
for 7-8 months as bulk of the labour being unpaid
went to their hometowns, which resulted into

shortage of labour. Hence the implementation of the
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project in question got delayed due on account of

issues faced by contractor due to the said notification

of Central Government.
Further there are studies of Reserve Bank of India and
independent studies undertaken by scholars of different
institutes/universities and also "newspaper reports of
Reuters of the relevant period of 2016-17 on the said
issue of impact of demonetization on real estate industry
and ¢onstruction Iﬁhﬁﬂ

The Reserve Bank of India has published reports on

o

: Demonet In the repon-
“Ma:r?%ﬂfnic‘{ﬁiﬁ#:ﬁﬂ&mdmﬁmﬂun". it has been
observed and men’tim‘t_e;ilhf Reserve Bank of India at
page ng, 10 and 42 of the said report that the construction
industry was in necative duri 3 and £ 2016-

17 and started showing improvement only in April 2017.

Furthermore, there have been several studies on the said
subject matter and all the studies record the conclusion
that during the period _-.uf demonetization the migrant
labour went to their native places due to shortage of cash
payments and construction and real estate industry
suffered a lot and the pace of construction came to halt/
or became very slow due to non-availability of labour.
Some newspaper/print media reports by Reuters etc. also
reported the negative impact of demonetization on real
estate and construction sector. That in view of the above

studies and reports, the said event of demonetization was
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beyond the control of the respondent, hence the time

period for offer of possession should deemed to he

extended for 6 months on account of the above.

III'

rd assed by National en_Tribunal: In
last four successive vears i.e. 2015-2016-2017-2018,
Hon'ble National Green Tribunal has been passing
orders Lo protect the environment of the country and
especially the- NCR region. The Hon'ble NGT had
passed orders gwhmng the entry and exit of
vehicles in. HER H:gim Also the Hon'ble NGT has
passed m'derﬁ_wi_lh ragard to phasing out the 10 year
old diesel vehicles from NCR. The pollution levels
of NCR region have been quite high for couple of
years at the time of change in weather in November
every year, The Contractor of Respondent could not
unn:fg:‘tukg construction for 3-4 months in compliance
of the bni!mafﬂmh-h National Green Tribunal.
Due 10 t'u;luwing, there was a delay of 3-4 months as
labour went back to their hometowns, which resulted
in shortage of labour in April -May 2015,
Noventber- = December 2016 and November-
December 2017. The district administration issued
the requisite directions in this regard,

In view of the above, construction work remained very
badly affected for 6-12 months due 1o the above stated

major events and conditions which were beyond the

control of the respondent and the said period is also
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required to be added for calculating the delivery date of
possession. Copy of the Order dated 7.04.2015 passed by
NGT is annexed as Annexure R-17. Copies of Studies of
Reserve Bank of India and other studies and news repons
are Annexure RI8 (Colly). Copy of press release of
Environment Pollution (Prevention and Conirol)
Authority (EPCA) for stopping of construction activity in
2018 is Annexure R19,

I1l. Non- anmgm gj !nstnlments by Allottees: Severn

other allottees were in default of the agreed payment
plan, and the p:nyment of construction linked
instalments was dﬂiﬂ}'lﬂj or not made resulting in
badly impacting and delaying the implementation of

the entire project. .

£l

IV. Inclement _ Weather _ Conditions vz
Gurugram: Due to heavy rainfall in Gurugram in

the year 2016 and unfavorable weather conditions,

all the construction activities were badly affected as

the whole town was waterlogged and gridlocked as a
result of which the implementation of the project in
question was delayed for many weeks. Even various
institutions were ordered to be shut down/closed for
many days during that year due to adverse/severe

weather conditions.

38. That the complainant is real estate investors who had booked the
unit in question with a view to earn quick profit in a short period,

However, it appears that their calculations have gone wrong on
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39.

account of severe slump in the real estate markel and the
complainant do not have sufficient funds to honour their
commitments and now wants to harass and pressurize the
respondent to submit to its unreasonable demands on highly
flimsy and baseless grounds. Such malaise tactics of the
complainant cannot be allowed to succeed.

Jurisdiction of the authority

The respondent has raised an objection regarding
jurisdiction of authority to entertain the present complaint,
The authority observes that it has territorial as well as
subject matter jurisdiction to adjudicate the present
complaint for the réasons given below.

E. l'rerﬂturthﬂuﬂsdictlun
As per nutiﬂeattgn no. 1;‘%;’21]1? -1TCP dated 14.12.2017

issued by Tuhm and l:-::lut'.ll:l":ﬂr Planning Department, Haryana
the jurisdiction of Hﬂ._l'j"ﬂ.ﬂﬂ Real Estate Regulatory Authority,
Gurugram shall be éntire Gurugram district for all purposes.
In the present case, the project in question is situated within
the planning area of Gurugram district. Therefore, this
authority has mmplﬂe.tmﬁtuﬂﬂ jurisdiction to deal with
the present complaint.

E. Il Subject-matter jurisdiction

Section 11(4](a) of the Act, 2016 provides that the promoter
shall be responsible to the allottee as per agreement for sale,
Section 11(4)(a) is reproduced as hereunder:

Section 11{4}{a)
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Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allotiees
as per the agreement for sale or to the association of
allottees, as the case may be, till the conveyvance of aill
the apartments, plots or buildings, as the cose may
bhe, to the ollottees, or the common areégs to the
association of allottees or the competent authority, as
the case may be;

The provision of assured returns is part of the builder
buyer’s agreement, as per clause 15 of the BBA
dated....... Accordingly; 19'1:__ promater is responsible

for all obligationsfresponsidilitics and functions
including payment of sired returns as provided in
Butlder Buyer's Agregments -

Section 34-Functions of the Authority:

34(f) of the Act F'rci'-'!fd'ﬂ'é'? to ensure compliance of the
::rbhﬂﬂt_iﬁr{ti" clist updh the promotérs the allottees
and the redl estate agents under this Act and the
rules and régulations made thereunder,

So, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside cnmpénsal:iﬂn ﬁh&:h is to be decided by the
adjudicating officer if pursued by the complainant at a later

stage.

Findings on the objections raised by the respondent.

F.I Objection regarding jurisdiction of the complaint
w.r.t the apartment buyer's agreement executed
prior to coming into force of the Act.

The respondent submitted that the complaint Is neither
maintainable nor tenable and is liable to be outrightly

dismissed as the apartment buyer’s agreement was executed
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between the complainant and the respondent prior to the
enactment of the Act and the provision of the said Act cannot
be applied retrospectively.

The authority is of the view that the provisions of the Act are
quasi retroactive to some extent in operation and will be
applicable to the agreements for sale entered into even prior
to coming into operation of the Act where the transaction are
still in the process of r:umpi;tiun The Act nowhere provides,
nor can be so construed, thal: a.ll previous agreements will be
re-written aﬁ:Er qﬂmfni méq ﬁ'ﬂ'-}e of the Act. Therefore, the
provisions nf the' Act, rules and agreement have to be read
and interpreted harmoniously. However, if the Act has
provided ‘far | dealing  with certain specific
provisions/ situaﬁnn in"a specific/particular manner, then
that situation will be ﬂEﬂi-I: wiﬂ! in accordance with the Act
and the rules e‘rﬂerf the ﬂﬁ.fe ﬂf” coming into force of the Act
and the rules.-Numerous provisions of the Act save the
provisions of the égreeme'n.ts ﬁade between the buyers and
sellers. The said contention has been upheld in the landmark
judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs. V0]

and others. (W.P 2737 of 2017) which provides as under:
"118. Under the provisions of Section 18, the delay in handing

over the possession would be counted from the dace
mentioned in the agreement for sale entered into by the
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promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter |5
given o focility to revise the date of completion of
project and declare the same under Sectior 4. The RERA
does not contemplote rewriting of contract between the
flat purchaser and the promoter...

122,  We have already discussed that above stated provisions
of the RERA are not retrospective (n nature. They may to
some extent be having a retroactive or quasi retrooctive
gffect but then on that ground the validity of the
provisions of RERA cannot be challenged. The
Parligment {5 competent enough to fegisfate low having
retrospective or retfoactive effect A law con be even
fromed to affect subs Aexisting contractual rights
between the parties i the larger public interest We do
not have any doubit wiajr fnd that the RERA has beern
framed in the J'nryf.r Jqub?:: Interest after o thorough
study and discussion made at the highest level by the
Standing  Committee and Select Committee, which
submitted its detoiled reports.”

42, Also, in appealna. 173 of 2019 titled as Magic Eye Developer
Pvt. Ltd. Vs. I!Hl#er.'j‘m,gh Dahiya, in order dated 17.12.2019
the Hacyans hﬁﬁllﬁs_ltite Appellate Tribunalhas observed:

“34. Thus, kemhlym view. alir aforesaid discussion, we are of

the considered mgmg E_'mj} hFFE provisions of the Act are
quas: rmacﬁve-hm ut!nt in upem:mn and u:ﬂLhe

in case n,r" ifffﬂ_ln' in the aﬂbrfdﬂ!fwr}- af ;mssaxsfnrr as per
the terms and conditions ﬂf:.h:«r agreement for sale the
allotteé shall be entitled to the interest/delayed
passession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair
and unreasonable rate of compensation mentioned in
the agreement for sale is liable to be ignored.”
43. The agreements are sacrosanct save and except for the

provisions which have been abrogated by the Act itself,

Further, it is noted that the builder-buyer agreements have
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been executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges
payable under various heads shall be payable as per the
agreed terms and conditions of the agreement subject to the
condition that the same are in accordance with the
plans/permissions ;ppmtgq by the respective
deparunentsfcumpeteﬁt .;;Jgtgrlnes and are not in
contravention of any uthe-r .Mt, rules and regulations made
thereunder and ._;remntgnﬁpm_nahie of exorbitant in nature.
Hence, in the light of above-mentioned reasons, the
contention of the respondent w.rt jurisdiction stands
rejected,

F.Il  Objection re;ardlng, complainant is in breach of
agreement for non-invocation of arbitration
The respondent submitted that the complaint is not

maintainahla}éfo# the reasan thdt the agreement contains an
arbitration claﬁs_e wﬁtch raﬁrs- to the dispute resolution
mechanism to be adopted by the parties in the event of any
dispute and the same is reproduced below for the ready
reference:

"35. Dispute Resolution by Arbitration

“All or any disputes arising out or touching upon in relation to
the terms of this Agreement or its termination including the
Interpretation and validity of the terms thereof and the
respective rights and obligations of the parties shall be settled
amicably by mutual discussions faiting which the same shall
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be settled through reference to a sole Arbitrator to be
appointed by a resolution of the Boord of Directors of the
Company, whose decision shall be final and binding upon the
parties. The allottee hereby confirms that it shall have no
objection to the appointment of such sole Arbitrator even if
the person so appointed, {5 an employee or Advocate of the
Company or is otherwise connected to the Company and the
Allottee hereby accepts and agrees that this alone shall not
constitute a ground for challenge to the independence or
impartiality of the soid sole Arbitrator to conduct the
arbitration. The arbitration-proceedings shall be governed by
the Arbitration and Conélifatfon Act, 1956 or any statutory
amendments/ modifications thereto and shall be held at the
Company's offices or at'elocation designated by the said sole
Arbitrator in Gurgaon. The language of the arbitration
proceedings and the Awa: ,sim.'.{l#e in English. The company
and the aligttee will share the feas of the Arhitrator in equal
F?‘G,ﬂﬂl"ﬂﬂﬂur b -

45, The authoriry'ﬁ.s-fnf the opinion that the jurisdiction of the
authority chﬁiin?t be &li&mi by the existence of an
arbitration cl'aﬂmlln.“l:hf ﬁtlyﬂ'S'agrﬂment as it may be
noted that secu‘n'h-?giﬁf-uhﬁ;&ct'hhrs the jurisdiction of civil
courts ahﬂul;:.ang.r matl;a.r_ whu;h falls within the purview of
this aul:hnrhjlr, or the Real Estate Appellate Tribunal. Thus,
the intention to: render ﬂj_;u:h disputes as non-arbitrable
seems to be clear. Also, section BB of the Act says that the
provisions of this Act shall be in addition to and not in
derogation of the provisions of any other law for the time
being in force. Further, the authority puts reliance on catena

of judgments of the Hon'ble Supreme Court, particularly
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in National Seeds Corporation Limited v. M. Madhusudhan
Reddy & Anr. (2012} Z SCC 506, wherein it has been held
that the remedies provided under the Consumer Protection
Act are in addition to and not in derogation of the other laws
in force, consequently the authority would not be bound to
refer parties to arbitration even if the agreement between

the parties had an arbitration clause.

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd
and ors., Consumer .-:ds'; !n‘u. 701 of 2015 decided on
13.07.2017, the National Consumer Disputes Redressal
Commission, New Delhi (NCDRC) has held that the
arbitration clause in agreements between the complainant
and builders could not clrcumscribe the jurisdiction of a

consumer. The relevant paras are reproduced below:

“49, Support to the above view is also lent by Section 79 of the
recently enacted Real Estate (Regulation and Development)
Act, 2016 (for short "the Real Estate Act”). Section 79 of the
said Act reads as follows:-,

79, Bar of jurisdiction - No civil court shall have

furisdietion to entertain any suit or proceeding in

respect of any matter which the Authority or the

adjudicoting officer or the Appelfiate Tribunal is

empowered by or under this Act to determine and

no injunction shell be granted by any court or

orhar authority in respect of any action taken or to

be taken in pursuance of any power conferred by

or under this Act.”
It can thus, be seen that the soid provision expressly ousts the
Jurisdiction of the Civil Court in respect of any matter which
the Real Estote Regulatory Authority, established under Sub-
section (1) of Section 20 or the Adjudicating 0Officer.
appointed under Sub-section (1) of Section 71 or the Real
Estate Appellant Tribunal established under Section 43 af the
Real Estate Act, Is empowered to determine. Hence, in view of
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the binding dictum of the Hon'ble Supreme Court in A
Aypaswamy  (supra), the matters/disputes, which the
Authorities under the Real Estate Act are empowered to
decide, are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters which, to a
large extent, are similar to the disputes falling for resolution
under the Consumer Act.

36. Consequently, we unhesitatingly reject the arguments on
behalf of the Builder and hold that an Arbitration Clause in
the afore-stated kind of Agreements between the
Complainants and the Builder cannot circumscribe the
furisdiction of a Consumer Fora, natwithstanding the
amendments made to Section B of the Arbitration Act.”

47. While considering the issue of maintainability of a complaint
before a consumer furpl-j‘i?cf;ﬁmlssiun in the fact of an
existing arbitration clause in the builder buyer agreement,
the Hon'ble Supreme Court in case titled as M/s Emaar
MGF Land Ltd. V. Aftab Singh in revision petition no.
2629-30/2018 in civil appeal no. 23512-23513 of 2017
decided on 10.12.2018 has upheld the aforesaid judgement
of NCDRC and as provided in Article 141 of the Constitution
of India, the law declared by the Supreme Court shall be
binding on all courts within the territory of India and
accordingly, !':heh aﬁt'l;uri!'ﬁ: is ﬁ:lﬂuﬁd by the aforesaid view.
The relevant para of the judgement passed by the Supreme
Court is reprc.:;::lﬁm..z.d below:

“23. This Court in the series of fudgments as noticed above
considered the provisions of Consumer Pratection Act, 1986 a5
well as Arbitration Act, 1996 and laid down that complaint
under Consumer Protection Act being @ special remedy,
despite there being an arbitration agreement the proceedings
before Consumer Forum have to go on dand no error
committed by Consumer Forum on rejecting the application.
There is reoson for not interjecting proceedings under
Consumer Protection Act on the strength an arbitrotion
agreement by Act, 1996. The remedy under Consumer
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48.

49.

Protection Act s a remedy provided to o consumer when there
is a defect in any goods or services. The complaine means any
allegation in writing made by a complainant hos alse been
explained in Section 2(c) af the Act. The remedy under the
Consumer Protection Act is confined to complaint by
consumer as defined under the Act for dafect or deficiencies
caused by a service provider, the cheap and o quick remedy
has been provided to the consumer which is the object and
purpose of the Act as noticed above,”

Therefore, in view of the above judgements and considering
the provisions of the Act, the authority is of the view that
complainant is well wlthiﬁ%*ﬂgﬁﬂghts to seek a special remedy
available in a heneﬁclaj-ai"&gflﬁﬁﬁ as the Consumer Protection
Act and RERA Act, 201 Er,.lristealcd ef going in for an arbitration.
Hence, we have no hezj:_iratlﬁn in holding that this authaority
has the requiﬁﬁﬂfjurisdd;ﬂqg to entertain. the complaint and
that the dispi.ll.;ﬁ ﬂpﬁs';nut:&‘eijuirﬁ to be referred to arbitration
necessarily, [nmtlﬁtl}ﬁlt af tIE:e above-mentioned reasons, the
authority is of the ﬁew.thqfﬂji&.ﬂj;jectimn of the respondent
stands rejem;-:tl -

Findings regﬁrﬁing relief sought by the complainant.

G.I Delay possession charges: To direct the respondent
to pay interest at prescribed rate from the due date of
possession till the physical possession of the flat as per
section 18{1) of the Act.

In the present complaint, the complainant intend to continue
with the project and is seeking delay possession charges at

prescribed rate of interest on amount already paid by them
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as provided under the proviso to section 18(1) of the Act
which reads as under:-

‘Section 18: - Return of amount ond compensation

18(1). If the promater fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the

handing over ﬂﬂffmnn at such rate as may be
prescribed.”

50. Clause 13.3 of the apamprfglﬁ@fs agreement (in short, the
agreement) datéd 10.07.2014; provides for handing over
.-"‘ B i il . T
possession and the sameis reproduced below:
“13.3 Subject to Force Maojeure, as defined herein and
ﬁmherﬁuq,rar: to the Allottees having complied with alf its
obligations' under the terms amd conditions of this
ﬂgrﬁmm&'ﬂﬂﬁ nat having defa ulted under any provision{s)
of this Agreement including but not limited to the timely
payment of u.FJ’ d'mr mdmﬁmﬁes including the tocal Sole
Consideration, regist Hhﬁﬁ!ﬁﬁ. stamp duty and other
charges and olso subjéct 15 EFm Allottees having complied

with all ﬁum’f t_fﬁt tltFlr.:.Lli"l' as' prescribed by the
Compa dm'%ﬂ"

oses to offer the possession of
the said apartment to the fﬂm within @ perfod of 42
nmnths:.frmn the diste ﬁf .n'ppr'wm' of the Bullding plans
and/or fulfiiment of the precanditions imposed thereunder
{"Commitment Period"], The Allottees further agrees and
understands that the company shall additionally be entitled
to o period of 180 days {"Grace Period”), after the expiry of
the said Commitment Period to altow for unforeseen delays
beyond reasonable cantrol of the company.

51. The apartment buyer’s agreement is a pivotal legal document

which should ensure that the rights and liabilities of both
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builders/promoters and buyers/allottees are protected
candidly. The apartment buyer’s agreement lays down the
terms that govern the sale of different kinds of properties
like residentials, commercials etc. between the buyer and
builder. It i5 in the interest of both the parties to have a well-
drafted apartment buyer's agreement which would thereby
protect the rights of hﬂth the builder and buyer in the

unfortunate event of a dﬂlxgx@e that may arise. It should be

drafted in the snmpt& and nmmb:gur:-us language which may

r - -
',"!

be un-:ierstuqﬂ h‘;.r a, c:lmmnq man with an ordinary
educational Pdi;kig.rnund. It shnuld contaln a provision with
regard to sﬁ;}ulated time of delivery of possession of the
apartment, plurnr building, as the case may be and the right
of the buyer/allettee in case of delay in possession of the
unit. In pre-RERA period it was a general practice among the
prnmntersfct__gv'én?m ?&uwﬁﬁlﬂy draft the terms of the
apartment i:?uy_uﬁs ragreement- in-a manner that benefited
only the pruﬁmte_i"sfdéveiuﬁers- It had arbitrary, unilateral,
and unclear clauses that either blatantly favoured the
promoters/developers or gave them the benefit of doubt
because of the total absence of clarity over the matter,

. The authority has gone through the possession clause of the

agreement. At the outset, it is relevant to comment on the
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pre-set possession clause of the agreement wherein the
possession has been subjected to all kinds of terms and
conditions of this agreement and the complainant not being
in default under any provisions of this agreements and in
compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting
of this clause and incorporation of such conditions are not
only vague and uncertain but so heavily loaded in favour of
the promoter and agaif_ni_tiiﬁ& allottee that even a single
default by the allotfee 'in ‘fulfilling formalities and
documentations etc. as prescribed by the promoter may
make the possession clause frrelevant for the purpose of
allottee and the commitment date for handing over
possession lases its meaning. The incorporation of such
clause in thE':'ﬂmﬁnt buyer's agreement by the promoter
is just to evade ’tﬂiltafh‘illﬁ towards timely delivery of subject
unit and to deprivé {héaﬂ'?ﬂkeenf his right accruing after
delay in possession. Thi§ is just to comment as to how the
builder has misused his dominant position and drafted such
mischievous clause in the agreement and the allottee is left
with no option but to sign on the dotted lines.

The respondent promoter has proposed to handover the
possession of the subject apartment within a period of 42
months from the date of approval of building plans and/or
fulfilment of the preconditions imposed thereunder plus 180

days grace period for unforeseen delays beyond the
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reasonable control of the company e, the
respondent/promoter.

Further, in the present case, it Is submitted by the
respondent promoter that the due date of possession should
be calculated from the date of fire scheme approval which
was obtained on 27.11.2014, as it is the last of the statutory
approvals which furms E Ein*t of the preconditions. The
;%s&nred that, the respondent
have not kept the meﬂs-unil_lﬂ; 'l;a;iante between his own rights

and the righl:'_,;.':gﬁ Ei;le' ngnﬂp[alnant;aﬂmtee The respondent

authority in the preaenf

have acted in a -ﬁm—determinad and preardained manner,
The respondent have acted in a highly discriminatery and
arbitrary mahnér. The unit in question was booked by the
complainant on. ﬂﬁﬁ 21’.‘!13 and the apartment buyer's
agreement was Executed bmvEEn the raspundent and the
complainant | izm '?L{} [I} Eli'f!l# '&n date of approval of building
plan was 23,07.2013. It will-lead to a logical conclusion that
that the respondent would have certainly started the
construction of the project. On a bare reading of the clause
13.3 of the agreement reproduced above, it becomes clear
that the possession in the present case is linked to the
"fulfilment of the preconditions” which s so vague and

ambiguous in itself. Nowhere in the agreement it has been
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defined that fulfilment of which conditions forms a part of
the pre-conditions, to which the due date of possession is
subjected to in the said possession clause, If the said
possession clause is read in entirety, the time period of
handing over possession is only a tentative period for
completion of the construction of the flat in question and the
promoter is aiming to Extemj this time period indefinitely on

|

one eventuality or the nthﬂhrt ;!‘n,hl'.lreuver the said clause is an
inclusive clause wherein tI:-m “ﬁﬂﬁiment of the preconditions”

has been menflﬂned Fhr ﬂ'IE :L:l.meI}! delivery of the subject
apartment. It ﬂeﬁns to he just a way to-evade the liability
towards the timely dé_iiw.i;._rj,r of the subject apartment
According to, the established principles of law and the
principles of natural justice when a certain glaring illegality
or irregularity comes to the notice of the adjudicator, the
adjudicator E‘im takaxugxﬁza%e of the same and adjudicate
upon it. The i‘nd_usiﬂn_uﬁ sﬂvlah _‘irlagge and ambiguous types of
clauses in tﬁe agreernen'f which are totally arbitrary, one
sided and totally against the interests of the allottees must he
ignored and discarded in their totality. In the light of the

above-mentioned reasons, the authority is of the view that

the date of sanction of building plans eught to be taken as the
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date for determining the due date of possession of the unit in
question to the complainant.

Here, the authority is diverging from its earlier view lLe,
earlier the autherity was calculating/assessing the due date
of possession from date approval of firefighting scheme (as it
the last of the statutory approval which forms a part of the
pre-conditions) i.e., 2?1,?,.3014 .and the same was also
considered/observed hj;-_%é:étqp'hle Supreme Court in Civil
Appeal no, 5785 of Eﬂl?_t_:itl-ﬁ as IREO Grace Realtech Pvt.
Ltd. vfsdbﬁilsﬁkﬂ"ﬁhnﬁmlr_lhnfﬂf ﬂrs by observing as under: -

“With the respect to the same proféct, on apartment
buyer filed @ complaint under Section 31 of the Real
Estate. (Regulation & Dévelopment) Act, 2016 (RERA
Act) raad’ with frule 28 of the Harygna Real Estate
(Regulations & Development) rules, 2017 before the
Haryana Real Estote Regulatery Authority, Gurugram
(RERA). In this case, the autherity vide order dated
12.03.2019 held that-since-the environment clearance
for th r@ctmqﬂw a pre-condition for obtatning
fire safety plan-duly approved by the fire department
before the starting construction, the due date of
possession would be_reguired to be computed from the
date of fire approval grarited on 27.11.2014. which
would come to 27112018 Since the developer had
failed to fulfil the obligation under Section 11(4)fa) of
this Act, the developer was linble under proviso to
Section 18 to pay interest at the prescribed rate of
10.75% per annum on the amount deposited by the
complainant, upto the date when the possession was
offered. However, keeping in view the status of the
profect, and the interest of other allottees, the authority
was of the view that refund cannot be ollowed at this
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stage. The developer was directed to handover the
possession of the apartment by 30.06.2020 as per the
registration certificate for the project.”

56, On 23.07.2013, the building plans of the project were
sanctioned by the Directorate of Town and Country Planning,
Haryana. Clause 3 of the sanctioned plan stipulated that an
NOC/ clearance from the fire authority shall be submitted
within 90 days from the of issuance of the sanctioned
building plans. Also, uider section 15(2) and (3) of the
Haryana Fire Service m:t, a-i'jﬂﬁfit is the duty of the authority
to grant a provisional Hﬁl'l; ‘iy'!t'ﬁin a period of 60 days from
the date submisSion ofithe application, The delay/failure of
the authority ta grant a provisional NOC cannot be attributed
to the developers. But here the sanction building plans
stipulated that the NOC for fire safety (provisional) was
required to be obtained within a period of 90 days from the
date of approval of the! building plans, which expired on
23.10.2013. It is pectinent to- mention here that the
developers @ﬂieﬂ’%‘fﬂﬁi fﬂe?pmﬁsiﬁnﬂi- fire approval on
24.10.2013 fas contented by the respondent herein the
matter of Civil- Appeal no. 5785 of 2019 titled as 'IREO Grace
Realtech Pvt..Lt:L v/s Abhishek Khanna and Ors.) after the
expiry of the mandatory 90 days period got over. The
application filed was deficient and casual and did not provide
the requisite, The respondent submitted the corrected sets of
drawings as per the NBC-Z2005 fire scheme only on
13.10.2014 (as contented by the respondent herein the
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matter of Civil Appeal no. 5785 of 2019 titled as IREQ Grace
Realtech Pvt. Ltd. v/s Abhishek Khanna and Ors.), which
reflected the laxity of the developers in obtaining the fire
NOC. The approval of the fire safety scheme took more than
16 months from the date of the building plan approval ie,
from 23.07.2013 to 27.11.2014. The builders failed to give
any explanation for the inordinate delay in obtaining the fire
NOC. So, the :umplajnant;.r‘éiiuttee should not bear the
burden of mistakes/ Ia:-dt:," ﬁr the irresponsible behaviour of
the deve!nparfra-sp&ndem ami seeing the fact that the
deveinperfrespaﬁdent d!ﬂfhﬁtﬂen apply for the fire NOC
within the mehﬁmfed I:i"’n'fe Hﬁ'ﬂ well settled law that no one
can take benefit out of his own wrong. In light of the above-
mentioned facts' the respondent/ promoter should not be
allowed to taﬁ,&ﬁéﬁﬂﬁt out of his own mistake just because of
a clause mentioned Le; fulfilment of the preconditions even
when they did not éven apply for the same in the mentioned
time frame.

BT Admlssihlllt-} of grace ”-pér%de The respondent promoter
has proposed to hand over the possessian of the apartment
within 42 mc;ntils; from the date of sanction of building plan
and/or fulfilment of the preconditions imposed thereunder
which comes out to be 23.01.2017. The respondent promoter
has sought further extension for a period of 180 days after
the expiry of 42 months for unforeseen delays in respect of
the said project. The respondent raised the contention that
the construction of the project was delaved due to force
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majeure conditions including demonetization and the order
dated 07.04.2015 passed by the Hon'ble NGT including

others.

(i) Demonetization: It was observed that due date of
possession as per the agreement was 23.01.2017 wherein
the event of demonetization occurred in November 2016. By
this time, major construction of the respondents’ project
must have been cnmple:&;}ﬂqﬂ.ﬁﬂ timeline mentioned in the
agreement executed hﬁ%@f%;@he parties. Therefore, it is
apparent that demonetization could not have hampered the
construction activities of the respondent project that could
lead to the delay of more than 2 years, Thus, the contentions
raised by the respondent in mis regard are rejected.

(il) Order dated ﬂ?mmls passed by the Hon'ble NGT: The
order dated ﬂ‘?.ﬂuﬂ 15 relied upon by the respondent
promoter states that . L)

“In these circumstantes we Nereby direct state of ULP,

Noida and Greater NQIDA Authority, HUDA, State of
Haryana and NCT, Delhi to immediately direct
stoppage of constriction activities of all the buildings
shown in the report as well as ot ocher sites wherever,
construction i belng carried 'on in violation to the
direction of NGT as well gs the MoEF guideline of
2010.%

A bare perusal of the above makes it apparent that the above-
said order was for the construction activities which were in
violation of the NGT direction and MoEF guideline of 2010,
thereby, making it evident that if the construction of the
respondents’ project was stopped then it was due to the fault
of the respondent themselves and they cannot be allowed to
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58.

take advantage of their own wrongs/faults Jdeficiencies. Also,
the allottees should not be allowed to suffer due to the fault
of the respondent promoter, It may be stated that asking for
extension of time in completing the construction is not a
statutory right nor has it been provided in the rules. This is a
concept which has been evolved by the promoters
themselves and now it has become a very common practice
to enter such a clause in the -&greem ent executed between the
promoter and the allotee. &ﬂ!ﬁﬂs to be emphasized that for
availing further period fi:-r t::%”ptetmg the construction the
promoter must ‘miake. wut—H ‘establish some compelling
circumstances which were in fact béyond his control while
carrying out the construction diie to which the completion of
the construction :'nf the project or tower or a block could not
be completed within the stipulated time. Now, turning to the
facts of the présent case the respondent promoter has not
assigned such compelling reasons as to why and how they
shall be entitled for further extension of time 180 days in
delivering the p:ﬁsﬂé%n% :ﬁ u 'ti-ﬁ::-:afdingly. this grace
period of 180 d_aj.!_s cannot be allowed to the promoter at this
stage.

Admissibility of delay possession charges at prescribed
rate of interest: The complainant is seeking delay
possession charges at the prescribed rate however, proviso
to section 18 provides that where an allottee does not intend

to withdraw from the project, they shall be paid, by the
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a0.

promoter, interest for every month of delay, till the handing
over of possession, at such rate as may be prescribed and it
has been prescribed under rule 15 of the rules. Rule 15 has
been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section

12, section 18 and sub-section (4) and subsection (7) of
section 19]

(1] For the purpose of proviso to section 12; section 18
and sub-sections (4) and (7) of section 1%, the “interest
at the rate prescribedshall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided tﬂnt'-:ﬁir-ﬁ}l'ﬁ: the State Bank of Indig
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced! by ‘such benchmark lending rates
which' the State Bank of India may fix from tme to
time for lending to the general public.

The legislature i{'l its wisdom in the subordinate legislation

T & I_ } !

under the provistori of rulel15|of the rules, has determined
the prescribed rate of interest. The rate of interest so
determined by the legislature, is reasonable and if the said
rule is followed to award thednterest, it will ensure uniform
practice in all the cases.

Consequently, asiper website of the State Bank of India ie.,
https://sbico.in, the marginal cost of lending rate (in short,
MCLR) as on date 17.09.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending

rate +2% l.e., 9.30% per annum.
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61.

62,

63,

The definition of term ‘interest’ as defined under section
2(za) of the Act provides that the rate of interest chargeable
from the allottee by the promoter, in case of default, shall be
equal to the rate of interest which the promoter shall be

liable to pay the allottee, in case of default. The relevant
section is reproduced below:

“(za] Tinterest" means m;grq,u: of Interest payable by the
promoter or the allottes, as th e ¢
Explanation. —For the;u' fthis clause—

fi} the rate af in terest charge bl from the allotree by the
promater, in case of default, shall be equal to the rate
of interest wWhich the promoter shall be liable to pay
the qﬂntma, n gase ‘of defauit;

(if)  the interest payeble by the promater to the allottee
shall be from the n‘ul‘: the promoter received the
amount or any part msrmf till the date the amount or
partthereof and interest thereon Is refunded, and the
frrte‘resﬁmﬂbﬁe by the allottes to the promoter shall

be'from the tatg the ailottee defawlts in payment ro

the Wrﬂfﬁﬁe Jate it is poid;”

1 - L | |
1 F, . 5 i

LT

T o\
Therefore, interest “on. the .delay payments from the

cnmplainantf&lﬂll be dhﬂ'gq}l at the prescribed rate ie.,
9.30% by the Fespﬂndentf,pmmﬂter which is the same as Is
being granted to the complainant in case of delay possession
charges.

On consideration of the circumstances, the evidence and
other record and submissions made by the parties, the
authority is satisfied that the respondent is in contravention

of the provisions of the Act. By virtue of apartment buyer's
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agreement executed between the parties on 10.07.2014, the
possession of the booked unit was to be delivered within 42
months from the date of approval of building plan
(23.07.2013) which comes out to be 23.01.2017. The grace
period of 180 days is not allowed in the present complaint
for the reasons mentioned above. Accordingly, non-

compliance of the mandate. contained in section 11{4) (a)
read with provise to seﬁ}} ﬁl} of the Act on the part of

Y
the respundent is established. As. such complainant is

entitled to delz}r&d pns#;ii;;‘gﬁarges at the prescribed rate

of interest iej. ‘EI.EIJ% pa for every month of delay on the

amount paid h;r Lhe complainant to the respondent till offer

of possession of the booked unit ie, 13.06.2019 plus two

months which comes out to be 13.08.2019 as per the
L

provisions nfsectiun lﬂtl}af the Act read with rule 15 of the

|'I' | B E

rules and se::?m;_ 19 [-éﬂl; ﬂiﬂﬁ Act,
Directions of the authority: -

Hence, the authority hereby passes this order and issue the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the
function entrusted to the authority under sec 34(f) of the

Act:-
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iii.

fv.

The respondent is directed to pay the interest at the'
prescribed rate i.e., 9.30 % per annum for every month
of delay on the amount paid by the complainant from
due date of possession i.e, 23.01.2017 till the offer of
possession Le, 13.06.2019 plus two months which
comes out to be 13.08.2019 as per section 19 {10) of
the Act.

The arrears of interbai &cﬂued so far shall be paid to
the r:nmplainant wil:l'lin 9[! days from the date of this
order. e

The cmnplzﬁnantfall.ﬁttﬂ'g,is dirented to take possession
as offer uf pusrsessmq IEl:ter dated 13.06.2019 after
uhtalnlhﬂ’ th!,‘: nc frnm the competent authority has
already heﬂt :IEEUEE] hf.the respondent promoter,

The mmpla!nantisﬂireﬂed to pay outstanding dues, if
any, :afﬂ:r Edjuﬂtmﬁnt nﬂntemst for the delayed period.

The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate Le, 9.30% by the
respondent/promoter which is the same rate of
interest which the promoter shall be liable to pay the

allottee, in case of default i.e, the delayed possession

charges as per section 2(za) of the Act.
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The respondent shall not charge anything from the
complainant which is not the part of the agreement,
However, holding charges shall also not be charged by
the promater at any point of time even after being part
of agreement as per law settled by the Hon'ble
Supreme Court in civil appeal no. 3864-3889/2020
dated 14,12.2020,

65. Complaint stands dispused:ﬁﬁ; i

b6. File be consigned to the ' 3

L4 V.l —
(Samir Jﬁmar] ~(Vijay Kumar Goyal)
Member Member

Haryana Heal Estate Regulatory Authérity, Gurugram
Dated: 17.09.2021

JUDGEMENT UPLOADED ON 28.12.2021

Page 45 of 45


HARERA
Typewritten Text
JUDGEMENT UPLOADED ON 28.12.2021


