HARERA

2, GURUGRAM Complaint No. 2784 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 2784 0f2021
Date of filing complaint: 15.07.2021
First date of hearing 20.08.2021
Date of decision i 06.10.2021

1. | Nannu Corporate ﬂﬁnSuftants LLF formerly
known as Nanu Corporate Consultants Complainant
Private Ltd. through Authorized Signatory
Designated Partner Mr, Munﬂumar
Sakhuja T

Regd. Office at: - 310, Agparwal Elt_v Mall,
Road no.44, Pitampura, New Delhi- 110034

Versus |

1. | M/s Ireo Private Limited
Regd. Office at;- A-11, 1» Floor, Neeti Respondent
Bagh, New Dethi 110049 |

CORAM: |
_Sh ri Samir Kumar . Member
 Shri Vijay Kumar Goyal ! Member |
APPEARANCE:

Sh. Gaurav Rawat (Advocate) | Complainant _
Sh. MK Dang (Advocate) Respondent |

ORDER

1. The present complaint has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
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read with rule 28 of the Ha ryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there
under or to the allottee as per the agreement for sale

executed inter se. el

s
Unit and project relate:l

The particulars of unit de.taﬂ&,,s:afe consideration, the amount
paid by the complainant, date of proposed handing over the
possession, delay. period. if any, have been detailed in the
following tabular form:

5. No| Heads Information B
5 Project name and location “Ireo M&naged serviced |
apartments)"”, Sectur~5'5i,l
, Gurugram
2. Licensed area 3937 acres |
Nature ﬂF-thE Frmeuf _F_ ‘Commercial project
DTCP license no, 56 of 2010 dated
31072010
License valid up to 30.07.2020 |
Licensee Hardcore Realtors Pvr. |
Ltd. and others
¥ RERA registered /not registered | Registered B _|
Registered vide 102 of
2017 dated 24.08.2017
Validity Valid upto 30.06.2020
b. | Date of approval of building plan 05.09.2013 e
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| {annexure- R3 on page |

no. 67 of the reply) !

Unit no.

—_

RO609, type studio, 6™ |
floor, tower-R

(annexure- C7 on pa ge |
no. 82 of the complaint)

Unit measuring

o]

925 sq. fr,

(annexure- €7 on page
no. 82 of the complaint)

Date of booking

28.01.2012

(annexure- R1 on page
no. 32 of the reply)

10.

Date of allotment

26.09.2012

(annexure- C6 on page
no. 72 of the complaint)

11.

Date of’ execution of buyer's

agreement

24.09,.2013

(annexure- C7 on page
no. 76 of the complaint)

12,

Payment plan

Construction linked '

Payment plan
(annexure- C7 on page
no. 110 of the complaint)

13.

Total consideration

Rs.1,39,12,6023 I

(annexure- C7 on page
no. 110 of the complaint)

14,

Total amount paid by the
complainant

Rs. 96,84,065.16,-

(annexure- C 11 on page
no. 179 of the com plaint]{

Possession clause

13.3. The company
proposes to offer the
possession of the said
apartment to the
allottees within a
period of 42 months
from the date of
approval of the

building plans and/or |
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fulfilment of the
preconditions Ilr.lpnsed|
thereunder
("Commitment
Period”). The allottees
further agrees and
understands that the
company shall
additionally be entitle
to a period of 180 days
("Grace Period"), after
the expiry of the said
commitment period to
allow for unforeseen

decision i.e, 06.10.2021

delays beyond
reasonable control of the!
company.
' (emphasis supplied)
16. | Due date of delivery of 05.03.2017 T
possession
(calculated from date of |
approval of building |
: . plan] |y
17. | Offer of possession, . | Not offered
18. | Occupation certificate : Not obtained |
19, | Period of delay in handing 0ver | 4 years, 7 months and | |
possesston till the dateof day |

B. Facts of the complaint
The complainant has submitted as under: -

3. That the complainant Nanu Corporate Consultants LLP is 3

limited liability Partnership duly registered Ministry of

Corporate Affairs, having

its registered office at 310,

Aggarwal Citi mall, Road ne. 44, Pitampura, New Delhi-
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110034. The Certificate of incorporation of the complainant

along with Certificate of conversion from Private Limited
Company to LLP Issued by Ministry of Corporate Affairs on
£3.04.2019. The LLP company has duly authorized Mr, Arun
Kumar Sakhuja as their authorized signatory to take legal
action and other decision with respect to the project in
question. &

4. That the respondent advgg:'-ﬁ#l_d about its new project namely
‘Managed Service ant in_Ireo City Central
{hereina&er,{gfétmd z;q;ha_ﬁfgi.d‘ ‘Project’) on the 2.236 acres
of land, in sector 59 of the Gurugram. The respondent
painted a rosy picture of the said project in ts
advertisemarits. making tall claims and thereby invited
applications from prospective buyers for the purchase of unit
in the said project. The respondent confirmed that the
project had got building plan approval from the competent
authority.

3. That the complainant while searching for an apartment was
lured by such advertisements and calls from the brokers of
the respondent for buying an apartment in the said project.
The respondent company told the complainant about the

moonshine reputation of the tompany and the representative
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of the respondent company made huge presentations abouyt

the said project and also assured that they have delivered
several such projects in the National Capital Region. The
respondent handed over one brochure to the complainant
which showed the project like heaven and in every possible
way tried to hold the complainant and incited the
complainant for payments.

6. That relying on varﬁu.;i,;:ﬁ}g@pmsentatinns and assurances
given by the respondent company and on belief of such
assurances, the complainant booked a unit on 28.01 2012 in
the said project by paying an amount of Rs. 13,25,000/- vide
cheque no. 48718 of Rs.5,00,000/- and ¢heque no, 48719 of
Rs.8,25,000/;dated 28012012 both drawn on IDBI Bank
towards the booking of the apartment bearing no. RO609, £tk
floer, having super area rneas*ur!r:*u:g 925.00 sg. ft. (hereinafter
referred as the said ‘unit) and the same was acknowledged
by the respondent wvide receipt dated 30.11.2012. The
respondent vide its letter dated 14.03.2012 acknowledged
the receipt of expression of interest from the correspondent
along with remittance of Rs 13,25,000/- and issued a
priority no. 5/47 towards the said booking.

7. That the respondent sent a letter dated 06.07.2012 to the
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complainant for intimation regarding the provisional

allotment of a managed apartment in the said project, asking
the complainant to submit the relevant documents provided
in the letter and the same was duly submitted by the
complainant on time,
That the respondent sent an allotment offer letter dated
26.09.2012 to the mmpimﬂait confirming the booking of the
said unit for a total ﬁl}:‘lumszdaratmn Rs.1,39, 12,603/-
which includes basie FﬂEE, :ﬁAr parlnng charges and working
capital deposit. :-'-'tating ﬂ:t& E&P @ Rs. 13 w00/~ per sq. f. and
development charges @ Rs. 462.01 per sq. ft. and other
specifications of the allotted unit and providing the time
frame within which the next ins talments was to be paid.
That the respund&nt on 26.09.2012 raised a demand towards
instalment no. 1for Rs.13,35,145 /- which was payable within
90 days, on ur befare 17, lﬁiﬂﬂ In-respect to demand of
first instalment, 'the mfnp]&lx_mut paid a sum of Rs.
13,35,145/- vide cheque no, 47993 of Rs. 6,75,000/- dated
10.10.2012 and cheque no. 47992 of Rs. 6.60,145/- dated
08.10.2012 both drawn at IDBI bank.

- That a buyer's agreement was executed between the

complainant and the respondent on 24.09.2013, wherein the
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11.

rate of the unit was changed to Rs. 1,39,12,603 /- from
Rs.1,39,14,859/- which included basic price @ Rs. 14,040.54
as against Rs.13,500/- per $q. ft, mentioned in allotment
letter including and development charges @ Re. 459.57 as
against Rs. 462.01 per sq. ft. as informed in allotment letter.
All these changes were incorporated in annexure IV of the
BBA with a clear Instruc't;l?_n' to not to alter anything but to
sign. These changes warg very smartly planned by the
builder to avoid levy of parking charges of Rs. 5,00,000,/-
mentioned at the time of ﬂi.l-_ll'q:{l.'nﬂl'lt (as he was not supposed
to charge for the parking) but the builder was not ready to let
it go and her:éee; smartly increased the rate per sq. ft to take
the benefit \of Rs. 500,000/ in a subsequent way. The
complainant has élready paid Rs.'26,60,145/- till the date of
signing the BBA, hence, could not resist much and had to sign
it.

That as per clause 133 of the buyer's agreement the
respondent had to deliver the possession within a period of
42 months from the approval of building plan or fulfilment of
the preconditions imposed there under. The buyer's
agreement also entitled the respondent a grace period of 6

months for applying and obtaining the completion
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12.

certificate/occupation certificate. Therefore, the due date of
Possession comes out to be 24.09.2017 (from date of signing
of agreement), but as per clause 13.3 of the BBA the allottee
shall get the possession of the said apartment within 42
months (excluding the Erace period) of the approval of the
building plan and as per the assurance of the respondent
they had got the said ap_gr;iwals In 2010 so the due date
Comes out to be in 2014, s
That at the time of m‘ceeuﬂn?uf‘ the agreement of the said
unit, the complainant had nhjEC}Eﬂ towards the highly titled
and one-sided. clauses of the agreement, however, the
respondent t_m'lrnﬁ_:t down the concerns of the complainant
and curtly informed that the terms and conditions in the
agreement are standard clauses and thus, no change can be
made. A bare perusal of the EEE:I'EE?'I‘IE nt reveals that the terms
and conditions imposed .pmjl ‘;h&'— complainant were totally
biased in so far as the disparity between the bargaining
power and status of the parties, titled the scale in the favour
of the respondent. Moreover, the malafide intention of the
ouilder is very clear from the changes that he has done by
altering the rate per sq ft from 13,500/- to 14,040.54 /- just

o accommodate the levy of Open car parking charges of
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13.

14.

15.

16,

Rs.5,00,000/- mentioned at the time of allotment (as he was
not supposed to charge for the Open car parking space),

That from 15.04.2015 tg 24.08.2016, the respondent raised a
demand toward instalment no, 4th, 5th, 6th and 7th dated
15.04.2015, 08.10.2015, 28.12.2015, and 24.08.2016. The
Sdme was paid by the complainantin timely manner.

That though the payment tabe made by the complainant was
to be made based nn_mg;.ﬁnﬂrucﬂun on the ground hut
unfortunately the demands being raised were not
corresponding to the fﬂl:_mﬁl. construction situation on
ground,

That the complainant went to the office of respondent
several I:Irn;&;ar;a requﬁtﬁd ﬂiher.ill_ to allow them to visit the
site but it was never allowed saying that they do not permit
any buyer to visit the site di._l:r'ing construction period, once
the complainant visited the site but was ot allowed to enter
the site. The complainant even after paying amounts still has
received nothing in return but only less of the time and
money invested by them,

That the complainant contacted the respondent on several
Occasions and were regularly in touch with the respondent.

The respondent was never able to give any satisfactory
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L,

18,

response to the complainant regarding the status of the
construction and was never definite about the delivery of the
Possession. The complainant kept pursuing the matter with
the representatives of the respondent by visiting their office
regularly as well as raising the matter to when will they
deliver the project and why construction is Boing on at such a

slow pace, but to ng mﬁt Some or the other reason was
a1,

being given in terms of of labour etc. ete.

it he
That the respondent hai played a fraud upon the
complainant and hﬂlﬁ_ Eﬁﬂ]ﬂ!‘d them fraudulently and
dishonestly ‘with a fa]se. promise. to complete the
construction over the prujm site within stipulated period,
The respondent had further malalfidely failed to implement
the BEA exebl.il;tléd with 1?1& complainant. Hence, the
complainant bging_aggﬂ#{ﬁ_’ _'E:-y1the offending misconduct,
fraudulent #ctﬁritl%, dﬁﬁ;ieﬁc}r a!'ui fallure in service of the
respondent is filing the present complaint.

That the complainant has suffered a loss and damage in as
much as they had deposited the money in the hope of getting
the said unit They have not only been deprived of the timely

possession of the said unit but the prospective return they

could have got if they had invested in fixed deposit in bank,
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That the respondent is guilty of deficiency in service within

the purview of provisions of the Real Estate (Regulation and
Development) Act, 2015 (Central Act 16 of 2016) and the
provisions of Haryana Real Estate (Regulation and
Development) Rules, 2017,

That the NCDRC and The Hon'ble Supreme Court of India
have been indulgent Ehuugh to protect the similarly placed
complainants against such hﬁﬂders and have granted almost
similar reliefs as-are prayed ﬁ;r herein under. It is submitted
that such clausés of BBA gj%g.d.:utaﬂ‘y unjust, arbitrary and
amounts to unfair trade practice as held by the NCDRC in the
case titled aE \Shri Satish Kumar Pandey & Anr. v/s Ms
Unitech Ltd, (14.07.2015)" as also in the Judgement of
Hon'ble Supreme Court in ‘Neelkamal Realtors Suburban Pvr
Led Vs. UOI and Ors. (W p 2737 0f 2017).

C. Relief sought by the complainant.

21.

The complai nant has so ught following relief{s):

() Direct the respondent to pay interest on the total
amount paid by the complainant at the prescribed
rate of interest as per RERA from due date of
possession till actual physical possession as the
Possession is being denied by the respondent in
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22

spite of the fact that the complainant desires to take
the possession,

(if) Direct the respondent to handover the possession of
the said unit with the amenities and specifications
as promised in all completeness without any further
delay and not to hold delivery of the possession for
certain unwanted reasons much outside the scope
of buyer's a graemenf.

(iii) To restrain the n&pundent from raising fresh
demand for Pﬂ].ﬂﬂl‘.l‘.lt under any head, as the
petitioner had alrea_:l].r made full payment as per the
construction linked payment plan,

Reply by the reTpnndenL

The respnnﬁi;nf has contested the complainant on the
following grounds: - !

That the respondent is d repméd real estate company having
immense goodwill, ﬂu,ml:lﬂﬁad ’ﬂf law gbiding and peace-loving
persons and has always believed in satisfaction of its customers,
T'he respondent has: dm'elﬂpad and éﬁ‘vem:l several prestigious
projects such as: ‘Grand Arch’; “Vigtory Valley', ‘Skyon® and
‘Uptown” and in most of these projects large number of familias
have already shifted after having taken possession and Resident
Welfare Associations have been formed which are taking care of
the day to day needs of the allottees of the respective projects,
That the complainant, after checking the veracity of the subject
project had applied for allotment of an apartment vide its
booking application form.
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23. That based on the said application, the respondent vide its

24,

allotment offer letter dated 26.09.2012 allotted to the
complainant an apartment no, R0609 having tentative super area
of 925 sq. fi. for a sale consideration of Rs.1,39,14,859/-. 1t is
submitted that the buyer's agreement was executed between the
parties on 24.09.2013. It is pertinent 1o mention here that when
the unit was booked by the complainant, the Act of 2016 was not
in force and the provisions: of the same cannot be applied

retrospectively, o 4,
That the possession of the ﬂﬁﬁiﬁm supposed to be offered to
the complainantin m:t;pr&anga with the agreed terms and
conditions of the buyer's. ﬂrﬁemeht It is submitted that
clause 13.3 of the buyer’'s agreement and clause 38 of the
schedule - i of the booking application form states that the
aublect to force majeure conditions and subject to the
ﬂmiw_mmuﬁ_wm or
documentation as Mhﬁiﬁ? the Company, the Company
proposes to ul’fer the possessipn nfthe said apartment to the
allottee within a period of bll.'..Ir tﬁ::mths from the date of
approval of the building plang and/or fulfillment of the
preconditions imposed thereunder (Commitment Period],
The allottee further agrees and understands that the
company shall be additionally be entitled to a period of 180
days (Grace Period)..' From the aforesaid terms of the
buyer's agreement, it is evident that the time was to be
computed from the date of receipt of all requisite approvals.

Even otherwise construction can’t be raised in the absenca of
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25,

the necessary approvals. It is pertinent to mention here that
it has been specified in sub- clause (xv] of clause 16 of the
building plan dated 05.09.2013 of the said project that the
clearance issued by the Ministry of Environment and Forest,
Government of India has to be obtained before starting the
construction of the project. It is submitted that the
environment clearance for construction of the said project
was granted on 12.12,2013, F:iirthermnre, in clause 1 of part-
A of the environment c!ﬂ"arance dated 12.12.2013 it was
stated that 'consent to 'ESt.élhTi’iH* was to be obtained before
the start of any"t:ﬁn_stml_."ﬂi:gni work at site. The consent to
establish was granted on 07.02.2014 by the concerned
authorities, Tlfrét;fure the pre-éondition of obtaining all the
requisite approvals were fulfilled only an 07.02.2014.

That in terms.of the buyer's agreement the proposed time for
handing over of possession has to be computed from
07.02.2014. Moreover, as per clause 13.5 of the buyel's
agreement, ‘extended delay period’ of 12 months from the
end of grace period is also required to be granted to the
respondent. The due date to haﬂnﬁf;-hrer the possession was to
lapse on 07.02.2019. However, it is submitted that the said
due period was subject to the accurrence of the force
majeure conditions and the complainant complying with the
terms of the allotment. It is submitted that the complainant
had admitted and acknowledged in clause 13.6 of the buyer’s
dgreement that in case the completion of the apartment is
delayed due to the force majeure then the commitment
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26.

a7,

period and/or the grace period and/or the extended delay
period shall stand extended dutomatically to the extent of the
delay caused under the force majeure conditions and that the
complainant would not be entitled to any compensation
whatsoever.

That the construction of the tower in which the apartment
allotted to the complainant is located is complete and the
photographs of the same:. are attached with the reply
submitted by the requngﬁﬁq_f‘l‘he complainant is bound to
pay the remaining due :Jf'n'tu:ufl: along with the applicable
charges at the appropriate stage.

That although the respondent has offered the possession of the
apartment prior to the elapse of the due date of handing aver of
the possession, it is pertinent to mention herein that the
impiemnntatim-' of the said project was hampered due to non-
payment of instalments by ihiajhtﬁ'mun time and also due 1o
the events and cnndhunswhil!h{wﬁu beyond the control of the
respondent and which have materially affected the construction
and progress of the projeet, _Sding of the force majeure
events/conditions which were beyond the control of the
respondent and affected the implementation of the project and

are as under -

I Inability {o undertake the construction  for

approx. 7-8 months due to Central vaergmnn['g
Notification with regard 1o Demonetization: [Only

happened second time in 7 years of independence
hence beyond control and could not be foreseen).
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The respondent had awarded the construction of the
project to one of the leading construction com panies
of India. The said contractor/ company could not
implement the entire project for approx, 7-8 months
w.e.f 9-10 November, 2016, the day when the
Central Government issued notification with regard
to demonetization. During this period, the contractor
could not make payment to the labour in cash and as
majority of c‘:ﬁtﬁl labour force engaged in
construction - ﬁ:ﬂﬁ’h in India do not have bank
accuunt} angd: u;ﬂ.md i cash on a daily basis,
During demonetization' the'cash withdrawal limit for
companies was capped at Rs. 24,000 per week
iil'rﬁaﬂy whereas cash payments to labour on a site of
the magnitude of the project in question are Rs, 3-4
lakhs per day and the work at site got almost halted
for 7-8 months as bilk of the labour being unpaid
went_to their hometowns, which resulted into
Ehﬂﬁy§vﬁie§aq{. ﬂe,nﬂ‘ the implementation of the
project in question got delayed due on account of
issues faced by mnu'amn} due 10 the said notification
of Central Government.
Further there are studies of Reserve Bank of India and
independent studies undertaken by scholars of differem
institutes/universities and also newspaper reports of
Reuters of the relevant period of 2016-17 on the said

Page 17 of 42



HARERA

———_ e

4 GURUGRAM L_Eﬂmp]all‘lt No. 2784 of 2021 J

1ssue of impact of demonetization on real estate industry

and construction labour,

The Reserve Bank of India has published reports on

impact of Demonetization, In the report-
*Macroeconomic Impaet of Demonetization™, it has been

observed and mentioned by Reserve Bank of Indig at
page no. 10 and 42 of the said report that the construction
industry was in_npegati ing Q3 and of 2016-
17 and started sha_wiﬁg.hpmuemcnt only in April 2017,

Furthermore, there have been several studies on the said

subject matter and all the studies record the conclusion
that during the period of demonetization the migrant
labour went to their native places duc 1o shortage of cash
payments and mnsﬁuc_ﬁm and real estate industry
suffered a lot and the pace uf construction came to haly
or became very slow due to non- -availability of labour,
Some newspapeﬂ'pﬁm mﬂh feports by Reuters etc. also
reported the negative lu;paut of demonetization on real
estate and construction ﬁctw; That in view of the above
studies and reports, the said event of demonetization was
beyond - the control {;F the respondént, hence the time
period for offer of possession should deemed to be
extended for 6 months on account of the above.
Il. Orders Passed National Green Tribunal: In
last four successive years i.e. 201 5-2016-2017-2018,
Hon'ble National Green Tribunal has been passing

orders to protect the environment of the country and
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especially the NCR region. The Hon'ble NGT had
passed orders governing the entry and exit of
vehicles in NCR region. Also the Hon'ble NGT has
passed orders with regard to phasing out the 10 year

old diesel vehicles from NCR. The pollution levels
of NCR region have been quite high for couple of
years at the time of change in weather in November
every year. The ij;l,tra:mr of Respondent could not

15teugtion for 3-4 months in compliance
of the nrdm'r_-:il:-'t A'ble National Green Tribunal,
Due to following, l:h!!;'e was a'delay of 3-4 months as
lahutn*wtnt back to. Hmr hometowns, which resulted
o ! ihnnage of labour in April -May 2015,
November- December 2016 and November-
December 2017. The distriet administration issued
the requisite dhfcﬁmu in‘this regard,

In view of ‘the - Hhavqmﬂﬂﬁeﬁnn work remained very
badly aff;:l-ug for Euli mnnl.hﬁ due to the above stated
major evénts-and upnﬁﬁmﬁ which were beyond the
control of the respondent and the said period is alsp
requiréd to be added for r::ul::'u]ating the delivery date of
possession,

L. Non-Payment of Instalments by Allottees: Several
other allottees were in default of the agreed payment
plan, and the payment of construction linked
instalments was delayed or not made resulting in
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28.

29,

badly impacting and delaying the implementation of
the entire project.

IV. Inclement Weather Conditions viz

Gurugram: Due to heavy rainfall in Gurugram in
the year 2016 and unfavorable weather conditions,
all the construction activities were badly affected as
the whole town was waterlogged and gridlocked as a
result of which the implementation of the project in
question was delayed for many weeks. Even various
institutions were urdﬂred to be shut down/closed for
many days dl_Lnng that year due to adverse/severe

WI!‘."-EI.‘.']'IEI‘ conditions.

That it is sul:lmma-.-d that the mmp!muam I5-a real estate investor
who had booked the unit in question with a view to earn quick
profit in a ;hmjr period. However, it appears that their
calculations have gone wrong on aecount of severe slump in the
real estate market and. ihe eomplainant do not have sufficient
funds to honour theireommiuments and now wants to harass and
pressurize the respondent tﬂ'ﬂlﬁﬁ:h h its unreasonable demands
on highly flimsy m& hﬁelmﬁ gt'm.uu:!s Such malaise tactics of
the complainant cannnt be aIIuwa:I to succeed.

Jurisdiction of the authority

The respondent has raised an objection regarding
Jurisdiction of authority to entertain the present complaint.
The authority observes that it has territorial as well as
subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.
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E. I Territorial jurisdiction

As per notification no, 1 /92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, Haryana
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes.
In the present case, the Project in question is situated within
the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with

s

the present complaint. 2

E. Il Suhiem-matterfut"-isi:t;fﬂil":lﬁn

Section 11{4)(a)of the &Eﬁ;?l’l:lﬁ provides that the promoter
shall be responsible to the aﬁliﬂae as per agreement for sale,
Section 11(4)(a) Ij%. reyruduced as hereunder:

Section 11(4)(a)

Be responsible for all pbligatigns, respansibilities and
functions under, the provisions of “this Act or the rules
and regulations made thereundér or to the allottess
as per the agreement for sals, or to the association of
allottees, as the case may be, till ehe conve yance of all
the apartments, plats or buildings, as the case may
be, to the allgttees, ar the common arens to the
association of aflottees or the competent authority, as
the case may be;

The provision of assured returns is pare of the builder
buyer’s agreement, as per clause 15 of the BEA
dated....... Accordingly, the promoter is responsible
for all obligations/responsibilities and functions
including payment of assured returns as provided jn
Builder Buver's Agreement,

Section 34-Functions of the Authority:

34{f) of the Act provides to ensure compliance of the
ebligations cast upon the promaoters, the ollottees
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30.

31.

and the real estote agents under this Act and the
rules and regulations made thereunder.

S0, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which s to be decided by the
adjudicating officer if pursued by the complainant at a later
stage,

Findings on the objections raised by the respondent.

F.l Objection regarﬁﬂiﬁiﬂsdlcﬁnn of the complaint

w.rt the buyer's agreement executed prior to
coming into forece of the Act.

The respondent submitted that the complaint is neither
maintainable nor tenable and is liable to be outrightly
dismissed as the buyer's agreement was executed between
the complainant-and the respondent prior to the enactment
of the Act and the prmdsiﬁn;-ﬁflfh&%aid Act cannot be applied
retrospectively. ! |

The authority is hfﬂE'?i.‘El&"'th-.Ht'ﬂ‘lI% provisions of the Act are
quasi retroactive to some extent in operation and will be
applicable to the agreements for sale entered Into even prior
to coming into operation of the Act where the tran saction are
still in the process of completion, The Act nowhere provides,
nor can be so construed, that all previous agreements will be

re-written after coming into force of the Act. Therefore, the
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provisions of the Act, rules and agreement have to be read

and interpreted harmoniously. However, if the Act has
provided for  dealing  with certain specific
provisions/situation in ga specific/particular manner, then
that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act
and the rules. Numerous p}:mfisinns of the Act save the

provisions of the agreen-jl_ﬂﬁgs{made between the buyers and

b -

sellers. The said contenti n has been upheld in the landmark
i 4

judgment of Negﬂmwrfﬂa;mﬁrﬂnburban Pyt Ltd. Vs. U0
and others. (W.P 2737 of 201 7) which provides as under:

"119. Under the provisions af Section 18, the delay in handing
over the'possessian would be counted from the date
mentioned in the agreement for sale entered into by the
promater and the ellottee prior to its registration under
RERA. Under the provisions of RERA, the promater is
given a facility to revise the date of compietion of
project and declore the same inder Section 4 The RERA
does not.contemplate rewriting of contract berween the
flat purchaserand the p&m%.

122 We have already diseussed that above stated provisions
of the RERA are not retrospective in nature. They may (o
some exeent be having a retreactive or quasi retroactive
effect but then on' that ground the validity of the
provisions of RERA cannot bhe challenged The
Parliament is competent enough to legislace law having
retrospective or retroactive effect A law can be even
framed to affect subsisting / existing contractual rights
between the parties in the larger public interest We do
nat have any doubt in our mind that the RERA has been
framed in the larger public interest after a thorough
study and discussion made at the highest level by the
Standing Committee gnd Selecs Committee, which
submitted its detailed reports.”
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32. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer

Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.1 22019
the Haryana Real Estate Appellate Tribunal has observed-

"34. Thus, keeping In view our aforesaid discussion, we are of
the considered opinion that the provisions of the Act are
quasi retroactive to some extent in aperation and will he

j i g Hence
in case of delay in the offer/delivery of possession as per
the terms and ond i of the agreement for sale the
allottee shall be e titled to the interest/delayed
POSSEsFion r:hm;gé.‘;'" the reasonable rate af interest as
provided in Rule 15 of the rules and one sided unfair
and unreasonable rate of compensotion mentioned in
the agreement for sale is flable to be jgnored
33. The agreements are sacrosanet save and except for the

provisions wﬁit:_l'ti have been abrogated by the Act itself
Further, it is imtmi that the builder-buyer agreements have
been Executeiiﬁtﬁh,manner Ll'ﬂ.'lt Eﬁe:é.is no scope left to the
allottee to negn't'lal:é'ra'ﬁ;ﬁ qftl:e «tlauses contained therein,
Therefore, the authority is of the view that the charges
payable under various '%Eadslshaﬁ be payable as per the
agreed terms and conditions of the agreement subject to the
condition that the same are in accordance with the
plans/permissions approved by the  respective
departments/competent authorities and are not in
contravention of any other Act, rules and regulations made

thereunder and are not unreasonable or exorbitant in nature.
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Hence, in the light of above-mentioned reasons, the
contention of the respondent w.rit Jurisdiction stands
rejected.

FIl  Objection regarding complainant is in breach of
agreement for non-invocation of arbitration
34. The respondent submitted that the complaint iz not

maintainable for the reason that the dgreement contains an
arbitration clause which refers to the dispute resolution

reference: _

“34. Dispute Resolution by Arbitration

"All or any disputes arising out or touching upon in reiation to
the terms of this Agresment dr'!tr'mhn!nﬂ'ﬂﬂn including the
Interpretation: and 'validicy of the terms thereof and the
respective rights and obligations of the parties shall be settled
amicably by mutual disgussions failing which the some shall
be settled through reference to-o sole Arbitrator to be
appainted by dresolution of the Board of Directors of the
Company, whase detision Eﬁﬁﬂ-#rﬂﬁn! and binding upon the
parties. The aliottee hereby contfirms. that jt shall have no
objection to the ﬂpﬁi&nﬁﬁnﬁh}' sughsole Arbitrator even (f
the person so uppointed, (s an employee or Advocate of the
Company or is otherwise connected to the Company and the
Allottee Rereby-accepts and-agrees.that this alone shall not
constitute a ground for chellenge to the ndependence or
impartfality of the said sole Arbitrator to conduct the
arbitration. The arbitration proceedings shall be governed by
the Arbitration end Conciliation Act, 1996 or ony statutory
amendmentsy’ modifications thereto and shall be keld at the
Company's affices or at a location designated by the said sole
Arbitrator In Gurgaon. The language of the arbitration
proceedings and the Award shall be in English. The company
and the allottee will share the fees of the Arbitrator in equal
proportion”,
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35.

36.

The authority is of the opinion that the jurisdiction of the
authority cannot be fettered by the existence of an
arbitration clause in the buyer’s agreement as it may be
noted that section 79 of the Act bars the jurisdiction of civil
courts about any matter which falls within the purview of
this authority, or the Rea Estate Appellate Tribunal. Thus,
the intention to render such disputes as non-arbitrable
seems to be clear, ﬂlsq__sﬁ&l'??h.:ﬂﬂ of the Act says that the
provisions of this Act sha]l i:e in addition to and not in
derogation of the prnvifi;:;i; {'.'f _én},r__ other law for the time
being in force, Further, the authority puts reliance on catena
of judgments of the Hon'ble Supreme Court, particulariy
In National Seeds Corporation Limited v. M. Madhusudhan
Reddy & Anr. (2012) 2 scc 506, wherein it has been held
that the remedies provided under the Consumer Protection
Act are in addition tl:ran;.i qut%q damgatlm_:} of the other laws
in force, consequently the authority would not be bound to
refer parties to arbitration Evén if the agreement bhetween
the parties had an arbitration clause,

Further, in Aftab Singh and ors, v. Emaar MGF Land Ltd
and ors., Consumer case no. 701 of 2015 decided on
13.07.2017, the National Consumer Disputes Redressal
Commission, New Delhj (NCDRC) has held that the
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arbitration clause in agreements between the complainants
and builders could not circumscribe the jurisdiction of a

consumer. The relevant paras are reproduced below:
"49. Suppart to the above view 15 also lent by Section 79 af the

recently enacted Real Estate (Regulation and Development)
Act, 20016 (for short "the Renl Estate Act"}). Section 79 af the
safd Act reads as follows:-

“79. Bar of jurisdiction + No civil court shall have

Jurisdiction to entertain wny suit ar procesding in

respect of any matter which the Authority or the

adjudicating officer or the Appellate Tribungl is

empowered by or under this Act to determine and

no infunction shall be granted by any court or

other authority in respect of any action taken or to

be taken in purswance of an Y power conferred by

or under this Act.” : W
It can thus, be seen that the said provision exprassly ousts the
Jurisdiction af the Civil Court [n respect of any matter which
the Real Estate Regulatory Authority, established under Sub-
section (1) of Section 20 or the Adjudicating Officer,
appointed under Sub-section (1} of Section 71 or the Reql
Estate Appellant Tribunai established under Section 43 of the
Real Estate Act, is empowered to determine. Hence, in view of
the binding dictum of the Hon'bie Supreme Court in A
Ayyaswamy (supra), the matters/disputes, which the
Authorities under the Real Estate Act gre empowered to
decide, are ran-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which, to o
large extent, are similar to the disputes falling for resolution
under the Coensumer Act.

36. Conseguently, we unhesitatingly reject the arguments on
behaif of the Builder and hold that an Arbitration Clause in
the afore-stated kind of Agreements  betwsen  the
Complainants and the Builder cannot circumscribe the
furisdiction of a Consumer Fora, notwithstanding the
amendments made to Section 8 @f the Arbitration Ace.

37. While considering the issue of maintainability of a complaint
before a consumer forum/commission in the fact of an
existing arbitration clause in the builder buyer agreement.
the Hon'ble Supreme Court in case titled as M/s Emaar
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MGF Land Ltd. V. Aftab Singh in revision petition no.

2629-30/2018 in civil appeal no, 23512-23513 of 2017
decided on 10.12.2018 has upheld the aforesaid judgement
of NCDRC and as provided i Article 141 of the Constitution

of India, the law declared by the Supreme Court shall be
binding on all courts within the territory of India and
accordingly, the authority is bound by the aforesaid view.
The relevant para of the judgement passed by the Supreme
Court is reproduced hel;::w:}:‘-'ﬂ;-ﬂ? x

AR

"25. This Court in the series of judgments s noticed above
considered the provisions of Consumer Protection Act, 1986 as
well as Arbitration Act, 1996 gnd laid down thot complaint
under Consumer Protection Act being a special remedy,
despite there being an arbitration agreement the proceedings
before Consumer Forym have to go on and ne error
committed by Consumer Forum on rejecting the application,
There is reason for not Interfecting proceedings under
Consumer Protection Act on the strength an arbitration
dgreement by Act 1996 The remedy under Consumer
Protection Act is a remed)y provided to @ consumer when there
i5 @ defect in any goods or serviges The complaint means ary
allegation in writing made by o complainant has also been
explained in Section 2(c) of the Act. The remedy under the
Consumer Protection Act i confined to complaint by
consumer as defined under the Act for defect or deficiencies
caused by a service provider, the cheap and o quick remedy
has been provided to the comsumer which is the object and
purpase of the Act as noticed above.”

38. Therefore, in view of the above judgements and considering
the provisions of the Act, the authority is of the view that
complainant is well within his rights to seek a special remedy
available in a beneficial Act such as the Consumer Protection
Actand RERA Act, 2016 instead of going in for an arbitration,

Hence, we have no hesitation in holding that this authority
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39.

has the requisite jurisdiction to entertain the complaint and
that the dispute does not require to be referred to arbitration
necessarily. In the light of the above-mentioned reasons, the
authority is of the view that the objection of the respondent
stands rejected.

Findings regarding relief sought by the complainant.

Gd  Delay possession charges: To direct the respondent
to pay the interest on the total amount paid by the
complainant at the preseribed rate of interest as per RERA
from due date of possession till actual physical possession as
the possession is being denied by the respondent in spite of

the fact that the complaimant desires to take the possession,
In the present complaint, ‘the complainant intends to

continue with the project and is seeking delay possession
charges at prescribed rate of interest-on amount already paid
by them as provided under the proviso to section 18(1) of
the Act which reads as under:-

“Section 18: - Return of amount and compensation

18(1). If the promoter fuils to complete or is unable to give
possession of an apartment, plot orbutlding, —
Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, ot such rate as may be
prescribed,”
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40. Clause 13.3 of the buyer's agreement (in short the
agreement) dated 24.09.2013, provides for handing over

possession and the same is reproduced below:

“13.3 Subject to Force Majeure, as defined herein and
further subject to the Allottees ha ving complied with all jix
obligations under the terms and conditions of this
Agreement and not having defaulted under any provision(s)
of this Agreement including but not limited to the timely
payment of all dues and charges including the total Saie
Consideration, registration. charges, stamp duty and other
charges and also subject to, the Allottees having complied
with all formalities ar documentation as prescribed by the
Campany, the mmpm;j poses to offer the pussession of
the said apartment to the dllottees within a period of 42
months fram the date of approval of the Bullding plans
and/or fulffment of the preconditions imposed thereunder
("Commitment Period”) The Allottees further agrees and
understands that the company shail additfonelly be entitied
to a periad of 180 days (“Grace Period), after the expiry of
the safd Commitment Period to allow for unforeseen delays
bevond rmmp'ﬂ'h'a'mn#nﬁ:rf the campany. ;
41. The buyer's agrgﬂmaﬂt is HJE;hrﬂt:él legal document which

should ensure thar the E’ﬁ_”é‘lts;-and liabilities of both
builders/promoters  and | buyers/allottee are protected
candidly. The buyer's agreement lays down the terms that
govern the sale of different kinds of properties like
residentials, commercials etc, between the buyer and builder.
It is in the interest of both the parties to have a well-drafted
buyer's agreement which would thereby protect the rights of
both the builder and buyer in the unfortunate event of a

dispute that may arise. It should be drafted in the simple and
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unambiguous language which may be understood by a

common man with an ordinary educational background. It
should contain a provision with regard to stipulated time of
delivery of possession of the apartment, plot or building, as
the case may be and the right of the buyer/allottee in case of
delay in possession of the unit, In pre-RERA period it was a

general practice among  the promoters/developers 1o
et

invariably draft the termi,%the buyer's agreement in a

L

manner that benefited only the promoters/developers. It had
arbitrary, uniiatpﬁ],-énﬁ_!;ﬂﬂ;%ﬁéhum. that either blatantly
favoured me.prn_matersfdﬂv;?}jp pers or gave them the benefit
of doubt because of the total absence of clarity over the
matter,

42. The authority has gone through the possession clause of the
agreement. At the. .nutse't. It 1S relevant to comment on the
pre-set pnss'nsﬂ'bnlf clause uﬁl;hq agreement wherein the
possession has been subjected to all kinds of terms and
conditions of this :_i'ghﬂmﬂ'ﬁt'a;:ﬂ the complainant not being
in default under any provisions of this agreements and in
compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting
of this clause and incorporation of such conditions are not
only vague and uncertain but so heavily loaded in favour of
the promoter and against the allottee that even a single
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default by the allottee in fulfilling formalities and
documentations etc. as prescribed by the promoter may

make the possession clause irrelevant for the purpose of
allottee and the commitment date for handing over
possession loses its meaning. The incorporation of such
clause in the buyer's agreement by the promoter is just to
evade the liability towards timely delivery of subject unit and
to deprive the allottee of his: right accruing after delay in
Possession. This is just to :‘:m‘:ﬁnent as to how the builder has
misused his dominant position and drafted such mischievous
clause in the a greement and the allottes is left with no option
but to sign on the dotted lines.

The respundeﬁt;pmmnters has propased to handover the

possession of :i'hk- subject ai:-ar@mﬂjt within a period of 42
months ﬁ'nm'l:.:hg}ﬂt_m of a];_j.';]::r?ual_r.pf building plans and/ar
fulfilment of the p:&mndlﬁnﬁiﬁ :_lmpnsed thereunder plus 180
days grace period for unforeseen delays beyond the
reasonable ' control of the company ie, the
respondent/promoter,

Further, in the present case, it is submitted by the
respondent promoters that the due date of possession should
be calculated from the date of consent to establish which was
obtained on 07.02.2014, as it is the last of the statutory
approvals which forms 3 part of the preconditions. The

authority in the present case observed that, the respondent
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have not kept the reasonable balance between his own rights

and the rights of the complainant/allottee. The respondent
have acted in a pre-determined and preordained manner,
The respondent have acted in a highly discriminatory and
arbitrary manner. The unit in question was booked by the
complainant on 28.01.2012 and the buyer's agreement was
executed between the reﬁppgdenl: and the complainant on
24.09.2013. The date nf appmval of building plan was
05.09.2013. It will lead o a lpgiu:a] conclusion that that the
respondent would hava certaihljr started the construction of
the project On a bare reading of the clause 13.3 of the
dgreement reproduced above, it becomes clear that the
possession in. t'rhe Present cagse-fs linked to the "fulfilment of
the premndltmm"‘ whjth is ﬂn w,g%le and ambiguous in itself
Nowhere in the agre&menwihﬁ been defined that fulfilment
of which cuudrﬂann forms a ]:mri:% uf the pre-conditions, to
which the due date of possession is subjected to in the said
possession clause. If the said possession clause s read in
entirety, the time period of handing over possession is only a
tentative period for completion of the construction of the flat
in question and the promoters are alming to extend this time
period indefinitely on one eventuality or the other. Moreaver,

the said clause is an inclusive clause wherein the "fulfilment
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of the preconditions” has been mentio ned for the timely
delivery of the subject apartment. It seems to be just a way to
evade the liability towards the timely delivery of the subject
dpartment. According to the established principles of law and
the principles of natural justice when a certain glaring
illegality or irregularity comes to the notice of the
adjudicator, the adjudical:ml' can take cognizance of the same
and adjudicate upon it, T}].eiuclusf on of such vague and
ambiguous types of I:Iaus&s:in the. agreement which are
totally arbitrary, one sldad and bql:.'ﬂly against the interests of
the allottees ‘fii'usf be ignored a:;u:l discarded in their totality.
In the light of the abave- mqntfnned reasons, the authority is
of the view that I:he date of sanctien of building plans ought
to be taken as the date fnr detm'mming the due date of
possession of the unit in qaestlmn to the complainant.

Admissibility n'tf grace pﬂrfﬂd The respondent promoter
has proposed to hand over the pessession of the apartment
within 42 months from the date of sanetion of building plan
and/or fulfilment of the preconditions imposed thereunder
which comes out to be 05.03.2017. The respondent
promoters have sought further extension for a period of 180
days after the expiry of 42 months for unforeseen delays in
respect of the said project. The respondent raised the

contention that the construction of the project was delayed
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due to force majeure conditions including demonetization
and the order dated 07.04.2015 passed by the Hon'ble NGT
including others.

(i) Demonetization: It was observed that due date of
possession as per the agreement was 05.03.2017 wherein
the event of demonetization occurred in November 2016. By
this time, major construction of the respondents’ project
must have been completed. zig-per timeline mentioned in the
agreement executed hehveen the parties, Therefore, it is
apparent that demunenzatiﬂn could not have hampered the
construction activities of the respondents’ project that could
lead to the delay of more than 2 years. Thus, the contentions
raised by the fespnndent in this regard are rejected.

(ii) Order dated ﬂ?ﬂﬂﬁeﬂ‘!ﬁ ﬁﬁﬂd by the Hon'ble NGT: The
order dated l}?ﬁuﬂlﬁ rellaﬂ upon by the respondent
promoters stal:eithat I '

“In these ciréumstanées wﬁ’ereby direct state of U.P,

Naida and Greater. NOIDA annm HUDA, State of
HW and NCT. Delhi o immediately direct
stoppdge of constriction ﬂcm';ﬁas of all the buildings
shown in the report as well gs at other sites wherever,

construction {s benrg carried on in viclation to the
direction of NGT as well as the MoEF guideling of
2010."

A bare perusal of the above makes it apparent that the above-
said order was for the construction activities which were in
violation of the NGT direction and MoEF guideline of 2010,
thereby, making it evident that if the construction of the
respondents’ project was stopped then it was due to the fault
of the respondent themselves and they cannot be allowed tg
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46.

take advantage of their own wrongs/faults /deficiencies, Also,
the allottees should not be allowed to suffer due to the Fault
of the respondent promoters, [t may be stated that asking for
extension of time In completing the construction is not g
statutory right nor has it been provided in the rules. This is a
concept which has been evolved by the promoters
themselves and now it has become @ VEery common practice
to enter such a clause in _d]{e_-;g:reament executed between the
promoter and the allutﬁ}g.’__ﬁ'_ﬁéﬁﬂs to be emphasized that for
availing further period Fué‘ﬁqi‘ﬂpiﬂung the construction the
promoter must miake ‘ot ﬁ*‘-éﬁ'tﬁbli&h some compelling
circumstances which were in fact beyond his control while
carrying out the construction die to which the completion of
the construction of the project or tower or a block could not
be completed within the stipulated time, Now, turning to the
facts of the prgsgnt.-case the respondent promoters has not
assigned such cumpe]iingre;isgm as to why and how they
shall be entitled for further Extension of time 180 days in
delivering the possession of the unit. Accordingly, this grace
period of 180 days cannot be allowed to the promoters at
this stage.

Admissibility of delay possession charges at prescribed
rate of interest: The complainant is seeking delay
possession charges and however, proviso to section 18
provides that where an allottee does not intend to withdraw

from the project, they shall be paid, by the promoter, interest
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for every month of delay, till the handing over of possession,
at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as

under:

Rule 15. Prescribed rate of interest- [Proviso to section
12, section 18 and sub-section (4) and subsection (7) of
section 19]

(1) For the purpose of praviso to section 12} section 18
ann’sub-se‘c:mng{s_r} and (7] af section 19, the “interest
at the rate prescribéd” shoil be the State Bank of India
highest marginal cose aflending rate +20.:

Provided that in: cose the State Bank of India
marginal cost of lending rate (MCLR] is not in use, it
shall be replaced by such benchmark lending rates
which the Seate Bank of Ifidia may. fix from time to
time for lending to the general pubiic,

47. The legislature in its wisdom in the subordinate legislation

48.

- I
under the provision of rule 15 of the rules, has determined

the prescribed rate. of '1nE'ére:st. The rate of interest sp
determined by rﬂe legis]atu;-e,-.jrmasnnahfe and if the said
rule is followed to award TJ.'EIIE 'h'_ll:erEst, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India ie,
https://sbico.in, the marginal cost of lending rate (in short,
MCLR) as on date 06.10.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending

rate +2% i.e., 9.30% per annum.
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49, The definition of term ‘interest’ as defined under section

2(za) of the Act provides that the rate of Interest chargeable
from the allottee by the promoter, in case of default, shall be
equal to the rate of interest which the promoter shall he
liable to pay the allottee, in case of default. The relevant
section is reproduced below:

"(za] “interest” means the rates of interest payable by the

promoter or the allo as the case may be,

Explanation. —For the Irpose of this clause—

(il the rate of interasr thatgeable from the aliotree by the
promoter, in case df default, shall be equal to the rate
of interese Which the promoter shail be lioble to pay
the alloétee, in cuse of default;

(i) the interest papable by the promater to the allottes
shall be from the date the praomater received the
@amount or any part thereoftiil the date the omoynt ar
part thereof and interest thereon is refunded, and the
interest payable by the allottes to the promater sha/l
be from the datg the allottee defawits in payment to
the promater till the Ii':mf it is paid;*

30. Therefore, interest “on__the deldy payments from the
complainant shall be charged. at the prescribed rate e,
9.30% by thal respondent/promoter which is the same as {4
being granted to the complainant in case of delay possession

charges,

51. Section 19(10) of the Act obligates the allottee to take
possession of the subject unit within 2 months from the date
of receipt of occupation certificate. These 2 months’ of

reasonable time is being given to the complainant keeping in
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52,

mind that even after intimation of possession practically he
has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely
finished unit but this is subject to that the unit being handed
over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession le,
05.03.2017 till offer of ﬁ;&ﬂnn of the subject flat after
obtaining occupation _:#;é[ré;at_a from the competent
authority plus tmmunl_t_i_lﬂ'- -::d:l;'anqﬁng over of possession
whichever jg ﬁ&_'r_ﬂi:r as per the provisions of section 19{10)
of the Act. |

On cﬂnsidemﬁﬂn of the circumstances, the evidence and
other record and’ submissions made by the parties, the
authority is satisfied that the respondent is in contravention
of the provisions of the Act. By virtue of buyer's agreement
executed between the parties on 24.09.2013, the possession
of the booked 'urlli't was ft)..hE .r.‘..e.vaered within 42 months
from the date of approval of building plan (05.09.2013)
which comes out to be 05.03.2017. The grace period of 180
days is not allowed in the present complaint for the reasans
mentioned above, Accordingly, non-compliance of the

mandate contained in section 11(4) (a) read with proviso to
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33.

HARERA

section 18(1) of the Act on the part of the respondent js
established. As such complainant is entitled to delayed
possession charges at the prescribed rate of interest {.e,
9.30% p.a. for every month of delay on the amount paid by
the complainant to the respondent from the due date of
possession l.e, 05.03.2017 till the offer of possession of the
subject flat after ubtainm_g;qig;upatiun certificate from the
ctompetent authority ph;s[t;? months or handing over of
possession whichew_r 1.5.._33141471.“ as per the provisions of
section 18(1) ofthe Act l_'ead:wim rule 15 of the rules and
section 19 (10] of the Act.

Directions ﬁfﬁ'li authority;-

Hence, the aut:fuq;_h;r he@ah_',r pﬂSSEQ: this order and issue the
following directions undersection 37 of the Act to ensure
compliance of obligations a::a['st upon the promoters as per the
function entrusted to th’é'-'-auﬁibrlt}r under sec 34(f) of the
Act:-

L. The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession Le, 05.03.2017 till the
offer of possession of the subject flat after obtaining

occupation certificate from the competent authority
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iii.

iv,

plus two maonths or handing over of possession
whichever is earlier as Per section 19 (10) of the Act.,

The arrears of such interest accrued from 05.03.2017
till date of this order shall be paid by the promoter to
the allottee within a period of 90 days from date of this
order and interest for every month of delay shall be
payable by the promater to the allottee before 10th day

a.'l"',.] -

of each suhse:;uep;__' i @5 per rule 16(2) of the

rules.

The respondent Is directed to handover the physical
possession of the subject unit after obtaining OC from
the competent duthority.

The complainant is dit';ected to pay outstanding dues, if

any, after adjustrment of interest for the delayed period,

The rate of interest cha!geah!e from the allottee by the
promoter, in. case of lﬁiﬁulg shall be charged at the
prescribed rate | —ie; 9.30% by the
rezpunﬂe_ﬂt}"pmmnter' which' is the same rate of
interest which the promoter shall be liable to pay the
allottee, in case of default Le, the delayed possession
charges as per section 2(za) of the Act.

The respondent shall not charge anything from the
complainant which is not the part of the agreement,
However, holding charges shall also not be charged by
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the promoter at any point of time even after being part

of agreement as per law settled by the Hon'ble
supreme Court in civil appeal

no. 3864-3889/2020
dated 14.12.2020,

54. Complaint stands disposed of,

35. File be consigned to the registry,

V.-

.-""-

[Samé Hbl,;mar] L [Mijay Hum;
Member

Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 06.10.2021

]UDlGEMENT UPLOADED ON 28.12.2021
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