: GURUGE‘E‘!’,M Fump[-hnr No. 2549 of 2021 .

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no.
Date of filing

First date of hearing:

Date of decision

1. Mrs. Sangita Khurana

2. Mr. Rajnish Khurana

Both RR/0:- C-685, New Friends Colony, New
Delhi- 110065 :

‘i."m"ms'
M/s IREO Victory Valley Pvt. Lm =
Regd. Office at:- Ireg Eampusr Archview Drive,

Ireo City, Golf Course Extension, Gururam-
122101

CORAM
Shri Samir Kumar
shri Vijay Kumar Gnyal

APPEARANCE: |
Sh. Gaurav Rawat (Advogate).
Sh. M.K Dang (Advocate) .

ORDER
1. The present complaint has been

2549 of 2021

- 28.06.2021
20.08.2021

: 06.10.2021

L]

Complainants

Respondent

Member
Member

Complainants
Respondent

filed by the

complainants/allottees in Form CRA under section 31 of the

Real Estate (Regulation and Development) Act, 2016 [in short

the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11( 4)(a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for
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————

2. GURUGRAM

Complaint No, 2549 of 2021

all obligations, responsibilities and functions to the allottee as
per the agreement for sale executed inter se,

A.  Unitand project related details

Er

The particulars of the pr::;uject. the details of sale consideration,

the amount paid by t!:ua complainants, date of proposed

handing over the possession, delay period, if any, have been
detailed in the following :tabuls_lr form: -

!-

5. No.| Heads Information |
i FTu|ect name and W “Ireo Victory
v ‘?L Valley”, Golf course
| _ extension road,
| 8F 3 Sector 67,
\ ¥ Gurugram, Haryana
L, Project area ! 24.6125 acres
3. Nature'of the pro Group housing colony
4. DTCP license no. & validity status| 244 of 2007 dated |
26.10.2007 and valid
upto 25.10,L2017 |
|
B Name of licensee KSS Properties Pvt, |
NG Ltd. and one other |
B, RERA Registratiom Not registered |
7. | Date of approval of building plan | 29112010 |
- 5 [annexure- R11 on

page no. 49 of the
reply)

I
Date of allotment |

17.08.2010

(annexure- P/2 on
page no, 22 of the
complaint)

Date of execution qf apartment
buyer’s agreement |

21.03.2011

(annexure-P/3 on
page no. 31 of the
complaint)

|
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GURUGRAM

Complaint No. 2549 of 2021

10,

Unit no.

D{17)102, 1% Floor,
tower-D(17)

(annexure- P/3 on
page no. 34 of the
complaint)

11.

Unit admeasu r[ngé

2831 sq. ft.

(annexure- P/3 on
page no. 34 of the
complaint)

12,

Payment plan i

Instalment payment
plan |

(annexure- P/3 on
page no. 62 of the
complaint)

13.

Total sale Consideration

B |

Rs. 1,91,51,004/-

{annexure- P/4 on
\page no. 80 of the
complaint)

14.

Tutal-_ziq;ﬁmrgaicﬁ
respondent

by the

Rs. 1,80,11,504,/-

(annexure- P/4 on
page no, B0 of the
complaint)

15.

Possession clause

13.3 Subject to Force
Majeure, as defined
herein and further
subject to the
Allottees having
complied with all its
obligations under the
terms and conditions
of this Agreement and
not having defaulted
under any
provision{s) of this
Agreement including
but not limited to the
Umely payment of all |
dues and charges
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Complaint No. 2549 of 2021

including the total
Sale Consideration,
registration charges, |
stamp duty and other
charges and also
subject to the
Allottees having
complied with all
formalities or
documentation as
prescribed by the
Company, the
company proposes to
offer the possession
of the said apartment
to the allottees |
within a period of

36 months from the |
date of approval of
the Building plans
and/or fulfilment of
the preconditions
imposed thereunder |
(“Commitment
Period”). The
Allottees further
agrees and
understands that the
company shall
additionally be
entitled to a period
of 180 days (“Grace
Period”), after the
expiry of the said
Commitment Period
to allow for
unforeseen delays in
obtaining the
occupation certificate
etc, from the DTCP
under the Act, in
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B. lFau:l:s of the complaint

31

HARERA

— GUR UGRAM Complaint No, 2549 of 2021
respect of the IREQ- |
Victory Valley Project,
(emphasis supplied)
16, Due date of delivery of 29.11.2013

possession

Calculated from date
of approval of
building plan.

17.

Occupation Certificate

|
| : .
| e
i AP
L LEE i K
f §
b B

28.09.2017

(annexure- R16 on
Page no. 59 of the

reply.)

18.

Offer of possession |
LA

11.12.2017

(Page no. 82 of the
complaint]

i9.

Period of delay in I';mnding over
possession till of
possession plus 2 months i.e,

4 years 2 months 13
dars

20,

Grace period u_muTmm

Grace period of 1B0° |

| days Is not allowed.

The complainants have submitted as under: -

That the complainants auiﬂa#»abﬂlng citizen and consumer
who have been cheated by the malpractices adopted by the
respondent is stated to be a builder and is allegedly carrying

out real estate development. Since many years, the

complainants being interested in the project because it was a

housing project and the complainants had needed an own

home for their family.

That the respondent company under the guise of being a

reputed builder and developer has perfected a system throu gh
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organized tools and techniques to cheat and defraud the
unsuspecting, innocent, and gullible public at large. The
respondent advertised its projects extensively through
advertisements. The complainants were allured by an
enamoured advertisement of the respondent and believing the
plain words of respondent in utter good faith the complainants
were duped of their hard-earned monies which they saved
from bonafide resources, | '

5. That one-sided dﬂvelopqlmm_: agreement and inordinate delay
in possession has been one of the core concerns of home
buyers. The terms'-ui‘."tlfl'il!. HErumunt are non-negotiable and
buyers even if tﬁ&}rﬂu nkt agree te a term, there are no option
of modifying it or even deliberating it with the builder. This
aspect has often been lunfuirly exploited by the builder,
whereby the builder imposes unfair and discriminatory terms
and conditions, That the complainants were subjected to
unethical trade practice as well ‘as subject of harassment
buyer's agreement clause of escalation cost, many hidden

charges which was forcedly imposed on buyer at the time of
possession as tactics and practice used by builder under guise
of a biased, arbitrary and discriminatory Neelkamal Realtors
Suburban Pvt, Ltd, and anr. vs UOI and Ors (WP 2737 of 201 7).
6. Thatdue to the malafide intentions of the respondent and non-
delivery of the apartment, the complainants have accrued
huge losses on account of ihe career plans of their children and

himself and the future of the complainants and their family are
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rendered dark as the planning with which the complainants
invested their hard earned monies have resulted in sub-zero
results and borne thorns instead of bearing fruits. After
passing 10 years of booking complainants weren't got
possession of property.

That the complainants approached to the respondent initially

for booking of a apartment admeasuring 2831 sq. ft  in the
project “Ireo Victory \fauﬂf -ﬂttmlaed in Golf Course Extension
Road , sector 67, Euruglliﬂﬁ,ﬂnryana and paid the booking
amount of Rs. 1565850,- thruugh draft/chegue np.702995
dated 06,08.2010. i

That the complainants were allotted the apartment no. VV-
D17-0102, tjrjila 4BHK, | t floor , tower D17 ,admeasuring
2831 sq. ft. in ﬂiam‘biectr:iruiectmr.darﬂd 17.08.2010.

That the respondent ta dupe the complainants in their
nefarious net even e:@q;tl_a_d buyer’s agreement signed
between Mrs Sangita Khulra'm;r& Mr Rajnish Khurana and M/s
[reo Victory Valley Pvt Lid on 21.03.2011. The respondent
created a false belief that the project shall be completed in time
bound manner and in the garb of this agreement persistently

raised demands due to which they were able to extract huge

amount of money from the complainants,
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1.

13.

HARERA

GUHUGRAM Complaint No. 2549 of 2021

That the total cost of the said apartment is Rs. 18263863.72/-
out of which sum of Rs 1801 1504/- was paid by the
complainants in time bound manner,

That it is pertinent to mention here that according to the
statement the complainants paid a sum of Rs 18011504 /-tothe
respondent till date and only last instalment is remained as per
the payment schedule and paittamaunt was demanded by the
respondent without do aﬁrropnate work on the said
project even aftenﬂg_ln | Fg' more than 95% amount which is
illegal and arbitrary. | |

That respondent sent t_I:;e demand note dated 28.12.2010
which was due on completion on excavation so approval of
building plan date should be on 2812.2010 or before
28.12.2010. |

That respondent was HahIE to ham:l over the possession of the
subject unit before Eﬂ.llﬁlﬁ s0 ﬁr‘ from completion as per
apartment buyer's agreement clause no 13,3 “13.3 Subject 1o
Force Majeure | as defined Hr.:arer'n and further subject 1 the Allortee
having complied with all its obligations under the terms g cokiditions
af this agreement and the Allottee not being in default under any part
of this agreement including but not limired 1o the rimely payvment of the
total sale consideration . Stamp duty and other charges . amd alvo

subject to the Allowee having complied with afl Sormalities or
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14,

15

documentation as prescribed by the company | the Company proposes
to hand aver the possession of the said Apariment to the Allottee within
a period of 36 months from the date of approval of the building plans
and’or Juliliment of the preconditions imposed
therevunder(“Commitment Period"). The Allottee Surther agrees and
understands that the company shall additionally be entitied 1o a period
of 180 days (" Grace Pw.-'ud;",.l after the expiry of the said commitment
period to allow for uﬁjﬂr&.ﬂﬂﬂ.ﬁdﬂp in obtaining the Occupation
certificate eic. from DTCP uiiﬁairﬁ-!‘ﬂrr in respect of the IREO-Victary
Valley project | .

That respondent was 'Iiahjifu.tp bTmnd over the possession of the
said unit Hehre 28.1 !3{]13,- which were so far from
completion of this date} The respondent/builder sent the
notice of possession on 11.12.2017 without getting occupancy
certificate, after” that the _respondent/builder again sent
possession letter on 16.09.2020 but flat are not in habitable
condition. |

That the respondent sent the notice of possession on
11.12.2017 and 15.10.26:0 after which the complainants
approached to the respondent for physical possession. After
long pursual with respondent, he replied to the complainants

that he is unable to complete the finishing work which was

required to be done in the apartment,
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16. That the builder in last 10 years had many times made false

i 47 8

promises for possession of apartment and current status of
project is still desolated and work is in-complete. The builder
breached the trust and agreement. That as per section 19 {6)
of the Act of 2016, the complainants have fulfilled their
responsibility in regard to making the necessary payments in
the manner and withln ﬂ:u! tlme specified in the said
agreement. Therefore, o miainants herein are not in
breach of any of its taﬂnrq ﬂf thq- ag;r'eement

That respondent exﬂ:umd ABA is one sided at the time of offer
of possession builder used new trick for extracting extra
money from complainants. It is understood when respondent
booked the flatin 2010 and whil:h was to be delivered by 2013

(as per agreemenit it was !cr bE'ﬂElW’EI"Ed after 36 months from
date approval of hui!ding @ﬂ'ﬁ] and therefore it is understood
inflation was calculatgd at the tin.ie of boeking. If project is
delayed by the respondent, complainants are not responsible.
When we see inflation ind E:-L of past 18 year during this period
rate of inflation has decreased so builder is liable to give
discount in basic sale price rather than forcibly imposing
escalation cost with unjustified reason, so demand of
escalation cost is totally illegal, arbitrary, unjustified and

unacceptable,

Page 10 of 39



18,

19.

20,

21,

. GURUGRAM Complaint No. 2549 of 2021 |

That the respondent has charged interest on delayed
instalment @ 15 % per annum with quarterly interest as per
clause 7.3 of ABA and offer the delay penalty for himself is just
Rs 7.5/- per sq. ft per month as per clause no 13.4 is totally
illegal arbitrary and unilateral,

That the respondent has indulged in all kinds of tricks and
blatant illegality in h-::-ukh}g._.-and drafting of ABA with a
malicious and frauduten"ll:ih.i{{:'ré:]iun and caused deliberate and
intentional huge mam:al a.harlll phj.fsi[:ﬂ] harassment of the
cnmplamants_,qq_ﬂ'rme!r ;;_;;.gﬂjrwhas been rudely and cruelly
dashed the savoured drg-%ﬁg hopes and expectations of the
complainant to the gt]'::-und and the complainants are
eminently juﬁﬁﬂf in seeking possession of Apartment along
with delayed penalty. |

That the respondent ut‘f?rs the possession without giving
delay interest far a]:m-m;. ‘E yrs. delay possession and it has
created an extra burden on’ complainants which have been
objected by the com plaina;nt?; atthe time of offer of possession.
It is unjustified and illegal,

That keeping in view the snail-paced work at the construction
site and half-hearted promises of the respondent, and trick of
extract more and more money from the complainants’ pocket

seems and that the same is evident from the irresponsible and
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- GURUGE@ Complaint No. 2549 of 2021 |

22.

23.

L

desultory attitude and conduct of the respondent,
consequently injuring the interest of the buyers including the
complainants who have spent her entire hard earned savings
in order to buy this home and stands at a crossroads to
nowhere. The inconsistent and lethargic manner. in which the
respondent conducted its business and their lack of
commitment in cumpleur:tg' th_e_’pmject on time, has caused the
complainants great ﬁnarii:téiiaﬂﬁ emotional loss.

Thatdue to the malaﬂde |ht'ea1ﬁn ns of the respondent and non-
delivery of the flat unit th& mmpiajnanta have accrued huge
losses on account of the career plans of their family member
and thems Elves a;nd the l?mu-e of the complainants and their
family are remferﬂﬂ in dark as the planning with which the
complainants invested he_r’if_al_'ﬂ Eﬂ!‘t‘l’l‘.‘d monies have resulted
in sub-zero results and I:':<i:‘.irrl1& thorns instead of bearing fare
ruts 9

That the cause of action to file the instant complaint has
occurred within the jurisdiction of this authority as the
apartment which is the subject matter of this complaint s
situated in sector 67, Gurugram which is within the
Jurisdiction of this authority.

Relief sought by the complainants:

24. The complainants have sought the following relief(s)

Page 12 of 39



HARERA

ST R el T bk

= SURUGRAM Complaint No. 2549 of 2021 |

* To pass an order for delay interest on paid amount of
Rs.18011504/- from 28.12.2013 along with pendent lite
and future interest till actual possession thereon @15 %,

* Todirect the respondent to complete all amenities which
mentioned in brochure.

* Todirect the respondent to quash the one-sided clauses
from apartment bu yer’s agreement,

25. On the date of hearlrtg, ﬂhp Authority explained to the
respondent/allottees ahmfﬁ&cﬂntrawntmn as alleged to
have been committed in xJﬂEatim tosection 11(4)(a) of the Act
to plead gullty..nr_nnt‘t:r-gfl[egﬁ El.lﬂt}'"

D. Reply by the ﬁspundenF

26. The respondent has contested the complaint on the following

grounds.

L. That the'respondent s a reputed real estate
company havfng_lrﬂr;i_&r_‘ﬁ’e goodwill, comprised of
law abiding and peace-loving persons and has
always believed in providing the best services to
their customers, The respondent has developed
and delivered sevErﬁ] prestigious projects such as
‘Grand Arch’, 'Ireo City', ‘Skyon', ‘Uptown’, Ireo City
Central etc. In most of these projects large number
of families have already been shifted after having
taken possession and resident welfare associations

have been formed which are taking care of the day
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to day needs of the aliottees of the respective
projects.

[l That the complainants, after checking the veracity
of the said project had applied for allotment of an
dpartment vide its booking application form dated
30.07.2010. Based on the said application, the
respondent vide its allotment offer letter dated
15.09.2010 allotted to the complainants apartment
no. 61004, tower nala.'ﬂ-,_ hmglng tentative super area
of 3132 sq.ft. ﬂﬂﬂil’ﬂsﬁéﬁ’, an apartment buyer's
agreement was Eﬂélft&ihﬁhveenthe parties to the
complaint on :?fl.l.izﬂlﬂ"'fﬁ} a sale consideration of
Rs.2,18,40,703.84/. HaWwever, it Is submitted that
the amount fowards the sale consideration was
EJ{EILlEiL“g:'ﬂf ‘the registration charges, stamp duty
charges, sérﬁfc.tax?mﬂ.ﬂ-tﬁex charges which are to
be paid by the -:nmpi&ﬁ:mnts at the applicable stage.
It is pertinent to mention herein that when the
complainants had booked the unit with the
respondent, the Real Estate (Regulation and
Development) Act, 2016 was not in force and the
provisions of the same cannot be applied
retrospectively,

Il That the complainants were a continuous defaulter
from the very inception, It is submitted that the
respondent had raised the payment demand
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IV,

VL

towards the first instalment vide payment request
dated 16.09.2010. However, the due amount was
credited from the complainants only after
reminders dated 21.10.2010 and 12.11.2010 were
issued by the respandent.

That vide payment request letter dated 24.12.2010,
the respondent sent the payment demand towards
the second tnstalhtﬁ;_i_ﬁﬁj; the net payable amount
of Rs. 20,92,047,-: How e er,

the complainants m;l;,r after reminders dated
02.02.2011 apd 22 02,2011 were issued by the
respondent,

the same was paid by

That vide payment 5El:p.ms;: letter dated 03.10.2012,
the respendent sent the sixth instalment demand
for the r!et ﬂa}ahlﬁ EI.P1BIIII'II.'. of Rs.15,84,259. 28/-,
However, the mmpkatrﬂms remitted the due
amount only after a reminder dated 29.10.2012
was sent by t_l'fﬁ.;esﬁ'ﬁzch_m.

That vide payment request letver dated 26.09.2013,
the respondent sent the ninth instalment demand
for the net payable amount of Rs.15,62,389.66/-.
However, the complainants remitted the due
amount only after reminders dated 22.10.2013,
12.11.2013 and final notice dated 09.12.2013 were
sent by the respondent.
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VII.  That vide payment request letter dated 24.0 2.2014,
the respondent sent the tenth instalment demand
for the net payable amount of Rs.15,50,983.91/-.
However, the complainants remitted the due
amount only after reminders dated 25.03.2014 and
14.04.2014 were sent by the respondent,

VIIL  That vide payment request letter dated 23.01.2015,
the respondent sent the eleventh (nstalment
demand for thu};* . payable amount of
Rs.15,50 'EIEIJ,HE;' .J,Hu'wrev . the complainants

k!
o1

remitted Ehe diie aj'.nuﬂn& only after reminders
dated 133:]22[!15 11.03.2015 and final notice
dated 01,04.2015 v.lere sent by the respondent.

IX. That ulé&,pé;nnentr:emest letter dated 10.03.2016,
the respdnﬂantiez# the twelfth instalment demand
for the net payable amount of Rs.15,60,585.57 /-
However, _the mﬁ:upfai,uant; remitted the due
amounto qjyﬁ&ur ﬁ@nﬂe;sﬁlﬁtﬂd 08.04.2016 and
02.05.2016 were sent by the respondent.

X.  That the possession of the unit was supposed to be
offered to the complainants in accordance with the
agreed terms and conditions of the apartment
buyer’s agreement. It is submitted that clause 13.3
of the said agreement and clause 35 of the
schedule-1 of the booking application form states
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Xl

that "...subject to the allottee having complied with
all formalities or documentation as prescribed by
the Company, the Company proposes to offer the
possession of the said apartment to the allottee
within a period of 36 months from the date of
approval of the Building Plans and /or fulfilment of
the  preconditions imposed  thereunder
(Commitment Feﬂh&]-'t"‘he allottee further agrees
and understands | t:'['lat the company shall be
additionally be entllﬂeﬂ to 3 period of 180 days
(Grace Period) .. *. Furthermore, the complainants
has furtfpérr'a’g-read‘fnr an éxtended delay period of
12 mun[;hﬂ from the daﬂ! of expiry of the grace
period as per .-:laus!a 13.5 of the apartment buyer's
agrmma;zt.

That from thE-z.quEﬂlﬂ terms of the apartment
buyer’'s agreem Ent.fi‘ris evident that the time was to
be computed from *g_dﬂ_m of receipt of all requisite
approvals, Even otherwise construction cannot be
raised In the absence of the necessary approvals. It
is pertinent to mention here that it has been
specified in sub- clause (v] of clause 17 of the
approval of building plan dated 29.11.2010 of the
said project that the clearance issued by the
Ministry of Environment and Forest, Government

of India has to be obtained before starting the
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XL,

X111,

construction of the project. It is submitted that the
environment clearance for construction of the said
project was granted on 25.11.2010. Furthermore,
in clause (v) of part-b of the environment clearance
dated 25.11.2010 it was stated that approval from
fire department was necessary prior to the
construction of the project.

That it is suhmitt}ép:i;ﬁiiﬁ;a}-iﬂ:e last of the statutory
approvals which fm;"ﬂ-iﬁ-a%pmrt of the pre-conditions
was the fire sr.:hame ﬁipmval which was obtained
on 28.10,2013 and that the time period for offering
the possession, ar:u:urdmg to the agreed terms of the
apartment bu}rar*m agreement, expired only on
28.04. Eﬂiﬂ The respondent completed the
construction of th&tnﬁer‘in which the unit allotted
to the complainants is located. It is pertinent to
mention herein E‘Iﬁ;t 'ﬂi_ﬁ"F’Eépundent had already
received the ogeupation  certificate  dated
28.09.2017.

That, furthermore, the respondent offered the
possession of the unit to the complainants vide
notice of possession dated 14.11.2017 and
intimated it to make the payment towards the
balance amount of Rs. 50,74,080/-. The
complainants were bound to take the possession of

the unit after making payment of the due amount
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and completing the documentation formalities as
the holding charges are being accrued as per the
terms of the apartment buyer's agreement and the
same is known to the complainants as is evident
from a bare perusal of the notice of possession.
However, despite reminders dated 21.12.2017 and
15.01.2018 and final notice dated 26.02.2018, the
complainants had r&nﬂtl;ed only a part of the total
demanded amount - &mi was bound to make
payment towards the nem&mfng amount along with
holding ﬂhargas ﬂﬁd"” thu possession of the
allottedyply’

KIV.  That it is submitted that the complainants are real
estate investor whn!ha_ﬂ booked the unit in question
with a view to earn quick profit in a short period.
However, itappears that its calculations have gone
WIong on account nf severe slump in the real estate
markel:‘am;_i th&:puplﬁ;]aigmtsnnw.wants to harass
and pressurize the rgs;:nndent to submit to its
unreasonable demands- on.  highly flimsy and
baseless grounds. Such malafide tactics of the
complainants cannat be allowed to succeed. The
complainants furthermore is also liable to make
payment towards the holding charges on account of
the delay in taking over the possession as per the

terms of the allotment even after a notice of
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possession has been Issued by the respondent to
the complainants.

27. Copies of all the relevant documents have been filed and
placed on the record. Their au thenticity is not in dispute.
Hence, the complaint can be decided on the basis of these
undisputed documents.

E. Jurisdiction of the authority |

28. As per notification no. lﬁﬂﬂﬂl 7-1TCP dated 14.12.2017
issued by Town and Emi!nﬁ?-t:"lianning Department, Haryana
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall beentire ﬁ"urug‘ram district for all purposes. In
the present case, the project in question is situated within the
planning area of '[furqgrﬂlm district, Therefore, this authority
has complete berr!g:ﬂ:ia] ]pri!sdic'tim'f to deal with the present
complaint. | PR
E. 1l Suhjﬂﬂ'l:_-mail;tﬁr ]}llrisqll;cﬁu—

29, Section 1 1[4]'{a]-'-uf- the ﬁtt, Eﬂiﬁ ﬂmwdes' that the promoter
shall be responsible to the allottees as per agreement for sale.,
Section 11(4)(a)] is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the pravisions af this Act or the rules
and regulations made thereunder or to the allottees as
per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be,
to the allottees, or the common areas to the association
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F.1
30.

31.

of allattees or the competent authority, as the case ma VY
be;

The provision of assured returns is part of the builder
buyers agreement, as per clause 15 of the BEA
dated........ Accordingly, the promater is responsible for
an'ah.r;'gﬂdnmfrespm.sibmﬁesandﬁmr:n‘unsr‘nr!ud:‘ng
payment of assured returns as provided in Builder
Buyer's Agreement.

Section 34-Functions of the Authority:

44{f] of the Act provides to.ensure compliance of the
obligations cast up mﬁm the alloetees and
the real estate agen Act and the rules and

regulations made thereun;

S0, in view of the prm.rismna uf the Act quoted above, the
authority has complete junsdm‘lun to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the

adjudicating officer If pufsued by the complainants at a later

stage. _
5: ME

Findings on the nh]nnti m.iﬂduhy the respondent

Haintalnahlﬂ t}‘fhf”ﬂﬁ l:ﬁq!mptnnt.
The respondent contended that the present complaint filed

under section 31 of the Act is not maintainable as the
respondent has not violated any provision of the Act.

The authority, in the succeeding paras of the order, has
observed that the respondent is in contravention of the section

11(4](a) read with proviso to section 18(1) of the Act by not
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handing over possession by the due date as per the agreement,

Therefore, the complaint is maintainable,

F. 1l Objection regarding jurisdiction of the complaint

32,

33.

w.r.t the apartment buyer's agreement executed
prior to coming into force of the Act,

The respondent submitted that the complaint is neither
maintainable nor tenable and is liable to be outrightly
dismissed as the apartment buyer's agreement was executed
between the complainants and the respondent prior to the
enactment of the Act and thé ﬁfﬁwsiun of the said Act cannot
be applied rEtrusnlﬁtivﬂfy*f '

The authorityis ﬂf the vﬁwﬁﬁt the provisions of the Act are
quasi retruartff.rﬂ to sume extent. in operation and will be
applicable to ﬁwagreenﬁantﬁ for sale entered into even prior
to coming into nperatlﬂm of the Act where the transaction are
still in the process of completion. The Act nowhere provides,
nor can be so cunstmad;l'fthit all previous agreements will be
re-written after coming into force of the Act. Therefore, the
provisions uﬁ:hé‘ﬂ:t, ruJ ﬂirld;agré-'e ment have to be read and
interpreted harmoniously. However, if the Act has provided
for dealing with EEl'ti':lil'll spe&iﬁc provisions/situation in a
specific/particular manner, then that situation will be dealt
with in accordance with the Act and the rules after the date of
coming into force of the Act and the rules. Numerous
provisions of the Act save the provisions of the agreements

made between the buyers and sellers. The said contention has
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been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 201 7)
which provides as under;

"119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottée prior to its registration under
RERA, Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project
ond declare the sameunder Section 4. The RERA does not
contemplate rewriting of contract between the flat
purchaser and the promater..

122. We have already il ad thot above stated provisions af
the RERA are not retrospective in nature. They may to
some extent be having a retroactive or quasi retrogetive
effect bat then jon that ground the validity of the
provisions of RERA cannot be challenged. The Parlioment
is competent enough to legislate law having retrospective
ar retroactive effect. A law can be even framed to affect
subsisting / existing tontractua! rights hetween the
parties.in the larger public interest. We de not have any
doubtin our mind that the RERA has been framed in the
larger ‘public. inferest after a thorough study and
discussion made at the hghest level by the Standing
Committes gng Sikc.ﬁcnmﬂ&,fﬂgq. which submitted its

detailed reports” |-

, N

34. Also, in appeal no. 173 0f2049-titled as Magic Ee Developer
Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-

"34. Thus, keeping in"view our aferesaid discussion, we are af
the considered opinion that the provisions of the Act are
quasi retroactive to some extent in aperation and will be

bl Srid [igdd e EFIETTES (T ! et ST FEEE B VEY

it Hence in
case of delay in the affer/delivery of possession as per the
terms and conditions of the ogreement for sale the
ollottee shall be entitled to the interest/delayed
possession charges on the reasonable rote of interest as
provided in Rule 15 of the rules and one sided, unfair and
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35.

36.

unreasonable rate of compensation mentioned in the
agreement for sale is liable to be ignored *

The agreements are sacrosanct save and except for the
provisions which have been abrogated by the Act itself,
Further, it is noted that the builder-buyer agreements have
been executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the cha rges payable
under various heads sha.I:i be payable as per the agreed terms
and conditions of the ag‘fﬁ.ﬁmﬁt subject to the condition that
the same are in n‘:‘iy:pniﬂ;cinéra_.wi_ﬂr the plans/permissions
approved by  the }eaﬁezaﬁ - departments,/competent
authorities anﬁa}ﬁ'nnt indééﬁiré'ﬁentlﬂn of any other Act, rules
and regulations made thereunder and are not unreasonable or
exorbitant in nature,

F.1II  Objection regarding complainants are in breach of
agreement for non-invocation of arbitration
The respondent submitted that the complaint is not

maintainable for the reqlsfaf the agreement contains an
arbitration clatt’se;ﬂhinﬁ‘iers ég the dispute resolution
mechanism to be:adepted by the parties in the event of any
dispute and the sime 15_'réprﬁdur:ed below for the ready

reference:

‘34, Dispute Resolution by Arbitration
“All or any disputes arising out or touching upon in relation to

the terms of this Agreement or its termination including the
interpretation and validity of the terms thereof and the
respective rights and obligations of the parties sholl be settied’
amicably by mutval discussions failing which the same shall be
settled through reference to a sole Arbitrator to be appainted
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by a resolution of the Board of Directors af the Company, whose
decision shall be final and binding upon the parties. The allottes
hereby confirms that| it shall hove ng objection to the
appointment of such sole Arbitrator even if the person so
appointed, is an employee or Advocate of the Company or is
otherwise connected o the Company and the Allattee hereby
accepts and agrees that this alone shall not constity te a ground
for challenge to the independence or impartiality of the said
sole Arbitrator to conduct the arbitration, The arbitration
proceedings shall be governed by the Arbitration and
Conciliation Act, 1995 ar any stotutory amendments/
modifications thereto ﬂﬂﬁ{ﬁﬁﬂ#ﬂ'ﬂﬂfﬂ at the Company’s offices
or at a location des@ﬁmiiﬁ i.'g; the said sole Arbitrator in
Gurgaon, The language of the arbitration proceedings and the
Award shall be jm English, The company and the allottee will
share the fees of the mtm equal proportion”

37. The authority is of the ﬁp_lniﬁ'ﬂ that the jurisdiction of the
authority cannot be fettered by the existence of an arbitration
clause in l:he-hj]ﬁr's agrmli-m-iint as it may be noted that section
79 of the Act F:tar's the ]thris:ﬂitﬁun: of civil courts about any
matter which falls within the purview of this autherity, or the
Real Estate Appﬂliﬂkﬁil‘ﬂﬂﬂiﬂ*ﬁﬂﬁ. the intention to render
such disputesas non-arbitrable seems to be clear. Also, section
88 of the Act says that the prﬁwsiﬁns— of this Act shall be in
addition to and not in derogation ofthe provisions of any other
law for the time being in force. Further. the authority puts
reliance on catena of judgments of the Hon'ble Su preme Court,
particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has
been heid that the remedies provided under the Consumer

Protection Act are in addition to and not in derogation of the
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other laws in force, consequently the authority would not be
bound to refer parties to arbitration even if the agreement
between the parties had an arbitration clause.
Further, in Aftab Singh and ors, v. Emaar MGF Land Ltd and
ors., Consumer case no. 701 of 2015 decided on 13.07.2017,
the National Consumer Disputes Redressal Commission, New
Delhi (NCDRC) has held that the arbitration clause in
agreements between th._eqlc_?‘n‘;xj;il.ﬂnanrs and builders could not
circumscribe the jurisdilc.:tllﬂ!ni.:.]f a consumer. The relevant

paras are reproduced below: |

43, Support to the above view is also lent by Section 79 of the
recently enacted Real Estate (Regulation and Development)
Act, 2016 (for short "the Real Estate Act"). Section 79 of the said
Act reads as follows:-
79, Bar of jurisdiction - No civil court shall have
jurisdiction to entertain any suit or proceeding in
respect af any matter which the Authority or the
adfudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and
na injunction shall be granted by any court or other
authority in respect of any action taken or to be
taken fn pursuance of any power conferred by or
underthisAct™ W B N
It can thus, be seen that the said provision expressly ousts the
jurisdiction of the Civil Court in respect of any matter which the
Real Estate Regulatory Authority, established under Sub-
section (1) of Section 20 or the Adfudicating Officer, appainted
under Sub-section (1) af Section 71 or the Real Estate Appellant
Tribunal established under Section 43 of the Real Estate Act. is
empowered to decermine. Hence, in view of the binding dictum
of the Hon'ble Supreme Court in A Ayyaswamy [supra), the
matters/disputes, which the Authorities under the Real Estute
Act are empowered (o decide are non-orbitrobie
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent, are similar to
the disputes falling for resolution under the Consumer Act
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56. Consequently, we unhesitatingly reject the arguments on
behaif of the Builder and hold that an Arbitration Clause in the
afore-stated kind of Agreements between the Complainants
and the Builder cannot circumscribe the jurisdiction of a
Consumer Fora, notwithstanding the amendments made to
Section 8 af the Arbitration Act.”

39. While considering the issue of maintainability of a complaint
before a consumer forum/commission in the fact of an existing
arbitration clause in the builder buyer agreement, the hon’ble
Supreme Court in case titled as M/s Emaar MGF Land Ltd.
V. Aftab Singh in revision petition no. 2629-30/2018
incivil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC
and as provided in Artic]g 141 of I:-hE Constitution of India, the
law declared by the Supreme Court shall be binding on all
courts within the terﬁtlnry of India and accordingly, the
authority is bound by mé aforesaid view. The relevant para of
the judgement passed h;.r the Supreme Court is reproduced

below:

"Z5. This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 1986 as
well as Arbitration Act, 1996 and latd down that compiaint
under Consumer Protection Act being a special remedy, despite
there being an arbitration agreement the proceedings before
Consumer Forum have to go on and no error committed by
Consumer Forum on rejecting the application, There is reason
for not interjecting proceedings under Consumer Protection Act
on the strength an arbitration agreement by Act, 1996, The
remedy under Consumer Protection Act is a remedy provided to
a consumer when there {5 a defect in any goods or services. The
complaint means any allegation in writing made by a
complainant has also been explained in Section 2{c) of the Act
The remedy under the Consumer Protection Act is confined to
complaint by consumer os defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a quick
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remedy has been provided to the consumer which is the object
and purpose of the Act as noticed above,"

40. Therefore, in view of the above judgements and considering

41.

the provisions of the Act, the authority is of the view that
complainants are well within their rights to seek a special
remedy available in a beneficial Act such as the Consumer
Protection Act and RERA Act, 2016 instead of going in for an
arbitration. Hence, we have no hesitation in holding that this
authority has the requisite jurisdiction to entertain the
complaint and that the [ﬁ#ﬁ%ﬁ;dﬂes not require to be referred
to arbitration necessarily, |

Findings regarding réﬁf.!.f snlight by the complainants.
Delay possession charges: To direct the respondent to give
the delayed possession lTér__nTﬂrst @15% to the complainants on
paid amount of Rs 18011504/ from 28:12.2013 till actual
possession, |

In the present mmplalntl.ﬁaﬂiﬁpmphma nts intends to continue
with the project and is sieékmg ﬁela}r possession charges at
prescribed rate of interest on amount already paid by him as
provided under the proviso to section 18(1) of the Act which

reads as under-

“Section 18: - Return of amount and compensation

18(1}. If the promoter foils to complete or is unable to give
possession of an apartment, plot, or building, —

...........................

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promaoter, interest for every month of delay, till the
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handing over of the possession, at such rate as may be
preseribed.”

42. Clause 13.3 of the apartment buyer's agreement (in short, the
agreement) dated 21.03.2011, provides for handing over
possession and the same is reproduced below:

13. Possession and Holding charges

"13.3 Subfect to Force Mafeure, as defined herein and further
subject to the Allottees. having complied with all its
abligations under the terms and conditions of this Agreement
and not having de&hle;:#r ary provision{s] of this
Agreement including !&p& ted to the timely payment of
all dues and charges incl Igg the total Sale Consideration,
registration charges, stump duty and othar charges and also
subject to meiﬂaﬂmhﬂﬁng ram:.rhfd' with afl formalities or
dacumenﬁuﬂﬂu- as pre.trriﬁ#ﬂjf the Company, the company
proposes to.offer the passession of the said apartment to the
allottees within a period of 36 months from the date of
approval ‘of the Building plans and/or fulfiiment of the
precanditions imposed thereunder ¢ Commitment Period”).

The Allottees. further agrees and underscands thar the
comparny shail ﬁiﬂ@ﬁﬂ%ﬁ# tad period aof 180 days
("Grace Periad”), ‘ufter @:I&hy of the said Commitment
Period to allow for unforeseen delays in obtaining the
occupation certificate etey, from the DTCP under the Act, in
respect af the IREO- Vigtory Valley Project

43. The apartment huyer‘a agreement is a pivotal legal document

which should ensure that Ehla-ﬂghts and liabilities of both
builder(s)/promoter(s) = and buyer(s)/allottee{s) are
protected candidly. The apartment buyer's agreement lays
down the terms that govern the sale of different kinds of
properties like residentials, commercials etc, between the
buyer and builder. It is in the interest of both the parties to
have a well-drafted apartment buyer's agreement which
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would thereby protect the rights of both the builder{s) and
buyer(s) in the unfortunate event of a dispute that may arise,
It should be drafted in the simple and unambiguous language
which may be understood by a common man with an ordinary
educational background. It should contain a provision with
regard to stipulated time of delivery of possession of the
apartment, plot or building, as the case may be and the right of
the buyer/allottee in casé ﬂﬁi&la:,r-ln possession of the unit. In
pre-RERA period it wp;s a; general practice among the
pmmnter[s],‘deurelup&r[&] l:g lpva Hably draft the terms of the
apartment huyul“_a_,.ngm@i_ﬁeﬁt fnmannar that benefited only
the prnmnmﬁjﬁ?ﬂmfnpﬁfﬁ T‘I!.:"]"iad art:_ritr.:—.‘ry, unilateral, and
unclear clauses that either blatantly favoured the
promoters/developers ut' gave them the benefit of doubt
because of th&tnta] absem:e of clarity over the matter.

44. The authority has gone through the possession clause of the
agreement. At the nutsl!laj itis relevant to comment on the pre-
set possession clause of T.ﬂg&emﬁntwhﬂnin the possession
has been subjected to all kinds of terms and conditions of this

agreement and the complainants not being in default under

any provisions of this agreements and in compliance with all
provisions, formalities and documentation as prescribed by
the promoter. The drafting of this clause and incorporation of
such conditions are not only vague and uncertain but so
heavily loaded in favour of the promoter and against the

allottee that even a single default by the allottee in fulfilling
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45.

formalities and documentations etc, as prescribed by the
promoter may make the possession clause irrelevant for the
purpose of allottee and the commitment date for handin g over
possession loses its meaning. The incorporation of such clause
in the apartment buyer's agreement by the promoter is just to
evade the liability towards timely delivery of subject unit and
to deprive the allottee of his right accruing after delay in
possession. This is just to mmﬁr:ent as to how the builder has
misused his dominant pqﬂlm; and drafted such mischievous
clause in the agreement :Iamd,}th[e allottee is left with no option
but to sign on the doted | _Fn#s, {

The respondent promoter has proposed to handover the
possession Gf:_l;h;! subject apartment within a period of 36
months from the date of approval of building plans and/or
fulfilment of the p_re___chndjiti ans imposed thereunder plus 180
days grace period for l.flnfﬂmsfﬂn delays in obtaining the
occupation cerﬁﬁcatﬁ"etﬁjfr&ﬁi'lhe“ﬁTEP under the Act.
Further, in the presént case it s submitted by the respondent
promoter that the due date of possession should be calculated
from the date of fire scheme approval which was obtained on
28.10.2013, as it is the last of the statutery approvals which
forms a part of the preconditions, The authority in the present
case observed that, the respondent has not kept the
reasonable balance between his own rights and the rights of
the complainants/allottees. The respondent has acted in a pre-

determined and preordained manner. The respondent has
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acted in a highly discriminatory and arbitrary manner. The
unit in question was booked by the complainants on
31.07.2010 and the apartment buyer's agreement was
executed between the respondent and the complainants on
20.09.2010. The date of approval of building plan was
29.11.2010. It will lead to a logical conclusion that that the
respondent would have certainly started the construction of
the project. On a hare:rpe'ndjlng of the clause 13.3 of the

A -':"L.'T:'?' -
agreement reproduced dbove it becomes clear that the

possession in the presen tr i:ars'.g'i;.::liriked to the “fulfilment of the
preconditions” which is ?iﬂl"ﬁ;rﬁ'gua and ambiguous in itself,
Nowhere in the agreement it has been defined that fulfilment
of which conditions forms a part of the pre-conditions, to
which the due date of pbssqssinn is subjected to in the said
possession clause. If thé’ sald possession clause s read in
entirety the time period of handing over possession is only a
tentative period for cbm'i!ileﬂﬁninfﬂ'ie construction of the flat
in question m;:d.ithe {prut'lgleq is idmilng to extend this time
period indeﬁnitel;,r on on Eireﬁl:uaﬂty or the other. Moreover,
the said clause is an inclusive clause wherein the “fulfilment of
the preconditions” has been mentioned for the timely delivery
of the subject apartment. [t seems to be just a way to evade the
liability towards the timely delivery of the subject apartment.
According to the established principles of law and the
principles of natural justice when a certain glaring illegality or

irregularity comes to the notice of the adjudicator, the
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47,

adjudicator can take cognizance of the same and adjudicate
upon it. The Inclusion of such vague and ambiguous types of
clauses in the agreement which are totally arbitra ry, one sided
and totally against the interests of the allottees must be
ignored and discarded in their totality. In the light of the
above-mentioned reasons, the autho rity is of the view that the
date of sanction of building plans ought to be taken as the date
for determining the due di’ltp of possession of the unit in
gquestion to the cumpiainiants. &

Admissibility of grace perj‘m Therespondent promoter had
proposed to hand wnar-the possession of the apartment within
36 months from ‘the date of sanction of bullding plan and/ ar
fulfilment of tﬁe preconditions imposed thereunder which
comes out tg be 29.1 1;{}13_; The respondent promoter has
sought further extension for a period of 180 days after the
expiry of 36 months for unforeseen delays in obtaining the
occupation certificate |::I;‘|i:r from the DTCP under the act, in
respect of the said pqucr. As a matter of fact, there is no
document thath a.s. been ﬁ&aced on record which shows that the
promoter has applied for accupation cértificate within the
time limit prescribed by the promoter (ie, on or before
29.11.2013) in the apartment buyer's agreement. As per the
settled law one cannot be allowed to take ad vantage of his own
wrong. Accordingly, this grace period of 180 days cannot be
allowed to the promoter at this stage.
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48. Admissibility of delay possession charges at prescribed

49,

rate of Interest: The complainants are seeking delay
possession charges at the rate of 15% p.a. however, proviso to
section 18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under rule 15&!?1&& rules. Rule 15 has been
reproduced as under: g_'i_"_':f '

=L

Rule 15. Fr*e.a.:m.hcdmﬁzqﬂnparﬁrt [Proviso to section 12,
section 18 and. Eub-seﬂfmjl}andsuﬂﬂcﬂun {7) of section
19]

(1]  Forthepurpose tp‘prmrlw to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at the
rate prascribed” shall be the State Bonk of india highest
maminn't cost of lending rate +2%.;

Provided thot in case the State Bank af India
marginal cost ofilending rate (MCLR) is not in use, it
shall be. reploced by such .hsnrh’m:rk lending rates
whichghe Stote | nlcof | India may fit from time ta time
for fend'ﬁu" t0 t#egerf’et‘.qj public.

The legislature in its wisdom in-the subordinate legislation

under the pmmsimu}f ruﬁe 150f the rules, has determined the
prescribed rate of {nterest. The rate of interest so determined
by the legislature, Is-reasqnﬂhiﬂ and if the said rule is followed
to award the interest, it will ensure uniform practice in all the
cases. The Haryana Real Estate Appellate Tribunal in Emaar

MGF Land Ltd. vs. Simmi Sikka observed as under- -

"64. Taking the case from another angle, the allottee was
only entitled to the delayed possession charges/interest anly at
the rate of Rs.15/- per sq. ft. per month as per clause 18 of the
Buyer’s Agreement for the period of such delay; whereas, the
promoter was entitled to (nterest @ 24% per annum
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compounded at the time of every succeeding instalment for the
deluyed payments. The functions of the Authority/Tribunal are
to safeguard the interest of the aggrieved person, may be the
allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to toke into consideration the legislative intent ie. to
protect the interest of the consumersy/allottees in the real estate
sector. The clauses of the Buyers Agreement entered into
between the parties are one-sided, unfair and unreasonable
with respect to the grant of interest for delayed possession.
There are various other tlauges in the Buyer's A greement which
give sweeping powers to theprometer to cancel the allotment
and forfeit the amount paid, - fius, the terms and conditions of
the Buyer's Agreement doted) 2014 are ex-facie one-sided,
unfair and unregstnable, the seme shall constitute the
unfair trade préctice ap the parcof the promoter. These types
of discriminotary.‘terms | and ‘conditions of the Buyer's
Agreementwill not be final and binding."

50. Consequently, as/per website of the State Bank of India ie.

51.

https://sbi.coin, the ma’@'mm ¢ost of lending rate (in short.

MCLR) as on'date is 7.30% per annum, Accordingly, the
prescribed rate.aﬂutﬂeslt will be marginal cost of lending rate
+2% 1.2,9.30 % per annum.

The definition of term 'iﬁ_fejj_éég:.{ as defined under section 2(za)
of the Act provides ﬂqﬂ _I = tﬁuf I#d;r_e_!.;t ¢hargeable from the
allottee by the promoter, in case of default, shall be equal to
the rate of inteﬁzf& which the ﬁi"ﬂmnter shall be liable to pay
the allottee, in case of default The relevant section is

reproduced below:

“(2a) "interest® means the rates of interest payable by the

promoter or the allottee, as the case may be

Explanation. —For the purpose of this clause—

(i} the rate of interest chargeable from the allottes by the
promoter, in case of default, shall be equal to the rote of
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52,

53.

interest which the promoter shall be liable ta pay the
allottee, in case of default;

(f}  theinterest payable by the promoter to the allottes shall
be from the date the promoter received the amount ar
any part thereaf till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the aliottee to the promoter shall be from the
date the allottee defoults in payment to the promoter till
the date it is paid.*

Therefore, interest on the delay payments from the
complainants shall be charged at the prescribed rate fe.
9.30% per annum by thé respondent/promoter which is the
same as is being grante&iﬁé\fﬂﬁmmplainants in case of delay
possession charges. : .

section 19(10) of the Act fﬂ:l['ga;e& the allottee to take
possession ul’!:l:jé:éuhfer.;tf_hnit within 2 months from the date
of receipt uﬁu;@cﬁpatlun _nl‘en:lﬁﬂte. In the present complaint,
the nccupaﬂut_n ﬁe:ﬁﬁr:at!e was granted by the competent
authority on' '33?93&2015?. The respondent offered the
possession of theunit in question to the complainants only on
11.12.2017, so it J:aﬁ be smd that the complainants came to
know about l:‘!ie-pcn[paﬂfﬁ;i' certificate only upon the date of
offer of possession, The refore, in the interest of natural justice,
the complainants should be given 2 months’ time from the date
of offer of possession. This 2 month of reasonable time is being
given to the complainants keeping in mind that even after
intimation of possession practically he has to arrange a lot of
logistics and requisite documents including but not limited to
inspection of the completely finished unit, but this is subject to
that the unit being handed over at the time of taking
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possession is in habitable condition, It is further clarified that
the delay possession charges shall be payable from the due
date of possession ie., 29.11.2013 till the expiry of 2 months
from the date of offer of possession ie., 11.12.2017 which
comes out to be 11.02.2018 as per the provisions of section
19(10) of the Act.

On consideration of the circumstances, the evidence and othar
record and suhmissinn&'j:nadé;hy the parties, the authority is
satisfied that the res T:; Is in contravention of the
provisions of the Act. By wirtUe of apartment buyer's
agreement executed hatﬁraé"n ;;I':hl!-parl:le,t on 21.03.2011, the
possession of the booked unit was to be delivered within 36
months from the date of approval of building plan
(29.11.2010) which mm!‘ies put to be 29,11.2013 along with
grace period of lﬂﬂ__da}'s!-whlc:ﬁ is not allowed in the present
case. Ac::urdingly._ihﬁﬁéj_:ﬁmﬁﬂhﬁfé;nf the mandate contained
in section 11(4) () read witl pre¥iso to section 18(1) of the
Act on the part of the ?&p&,ﬂeﬁt is established. As such
complainants are entitled to delayed possession charges at the
prescribed rate of ihteraqt.fi;e.,_ﬂﬂﬁ% p.a. for every month of
delay on the amount paid by the complainants to the
respondent from the due date of possession ie, 29.11.2013
till offer of possession of the booked unit i.e., 11.12.2017 plus
two months which comes out to be 11.02.2018 as per the
provisions of section 18(1) of the Act read with rule 15 of the
rules and section 19 {(10) of the Act,
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H. Directions of the authority: -

55. Hence, the authority hereby passes this order and jssye the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the
function entrusted to the authority under sec 34(f) of the Act:-

iii.

The respondent is directed to pay the interest at the
prescribed rate i.e,, 9.30 % per annum for every month
of delay on the a._l;gtht:p_aiﬂ by the complainants from
due date of possession fie, 29.112013 till the offer of
possession ie., 11.12.2017 plus two months which
comes out to be 11,&1&&1*3‘ as per section 19 (10) of the
Act, (&) ioma w

The arréﬁ ufinteti-Est accrued so far shall be paid to the
complainants within 90 days from the date of this order.
The complainants are directed to pay outstanding dues,
if any, after adjustment of interest for the delayed
period. The rate of interest chargeable from the allottee
by the promoter, ELM of default shall be charged at
the prescribed | Tate e, 9230% by the
respnndentﬁphinﬂtﬁﬂﬂ]ii&ﬁ?ﬂhe same rate of interest
which the promoter shall be liable to pay the allottee, in
case of default i.e, the delayed possession charges as per
section 2(za) of the Act.

The respondent shall not charge anything from the
complainants which is not part of the buyer's agreement.

However, holding charges shall also not be charged by
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the promoter at any point of time even after being part
of agreement as per law settled by the Hon'ble Supreme

Court in civil appeal no, 3864-3889/2020 dated
14.12.2020,

26. Complaint stands disposed of.
57. File be consigned to the registry.

V.l -
Sam#liumar P V.K Goyal
(Member) (Member)

Haryana Real Estate Reguial:cérjr Authority, Gurugram
Dated:06.10.2021
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