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2} GURUGEM.A Complaint No, 824 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 824 0f2021
Date of filing complaint: 18.02.2021
First date of hearing 31.03.2021
Date of decision 17.09.2021
1. | Shri Om Prakash -
R/0O: - F-120, Suncity, Sector-54, Gurgaon-
122011
Smt, Bimla Devi
2 : s
| ¥ | R/0: - F-120, Suncity, Sector:54, Gurgaon- SoNEpEBa
122011
5. | Dr.Sheela Sanghwan e i
R/0: -H.no 307, Sector-154, Hisﬂr
Haryana- IEEHT}J
Versus
1. | M/s Ireo Grace Realtech Private Limited
Regd. Office at: - C-4, 1= floor, Malviya Respondent
Nagar, New Delhi -110017 |
CORAM: L
Shri Samir Kumar Member
Shri Vijay Kumar Goyal Member ]

APPEARANCE:

Sh. Rit Arora (Advocate)

Complainants

Sh. MK Dang (Advocate)

ORDER

1. The present complaint has been

Respondent

filed by the

complainants/allottees under section 31 of the Real Estate
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(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate {Regulation and
Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there
under or to the allottees as per the agreement for sale

executed inter se, bt

Unit and project r_glﬂtéﬁ ﬁgﬁﬂés

The pan:tcuI;ars__tﬂ( unitdeiiﬂs. ﬂﬂ& consideration, the amount
paid by the c_pmﬁ:l_ﬂﬁanfs, date of proposed handing over the
possession, delay period, if any, have been detailed in the
following ta&ﬁiéf. form:

' 8. No Heads Information |
: Project name and location "The Corridors”, Sector- |
67A, Gurugram, Haryana
| 2. Licensed area 37.5125 acres |
Mature éf ﬁz ;i‘m'_’!e‘:g s I Gmup_l-mus!'i-{g:-
DTCP license np, 05 of 2013 dated
| W 21.02,2013
License valid up to 20.02.2021
Licensee M/s Precision Realtors '

Pvt. Ltd. and S others

RERA registered /not registered | Registered in 3 phases
vide 377 of 2017 dated
07.12.2017 (Phase 2)

vide 378 of 2017 dated
07.12.2017 (Phase 1)

5
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vide 379 of 2017 dated |
07.12.2017 (Phase 3)

Validity

30.06.2020 (For phase 1
and 2)

31.12.2023 (For phase 3]

Date of approval of building plan

23.07.2013

Unit no.

503, 5" floor, tower-B5

(annexure- C1 on page
no. 30 of the complaint)

Unit measuring

1321.15 sq. fi.

(annexure- C1 on page
no. 30 of the complaint)

10.

Date of allotment

07.08.2013
[annexure- RS on page
no. 44 of the reply]

= .
Date of execution of flat buyer's
agregment B
r 1 'l

12.05.2014

(annexure- C1 on page
no. 27 of the complaint)

11,

Payment ﬂaﬁ-’ '

%

Instalment payment plan
{annexure- C1 on page

12,

Total consideration

-

no. 83 of the complaint)
Rs.1,30,35970.80/-

{annexure- C5 on page
no. 93 of the complaint)

13.

Total amount paid by the
complainants

14.

Rs. 1,28.27,211.69/-

[annexure- C5 on page
no. 93 of the complaint) |

Possession clause

13.3 The company |
proposes to offer the
possession of the said
apartment to the
allottees within a
period of 42 months
from the date of
approval of the
building plans and /or
fulfilment of the |
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preconditions imposed
thereunder
("Commitment
Period”). The allottees |
further agrees and
understands that the
company shall
additionally be entitled
to a period of 180 days
("Grace Period"), after
the expiry of the said
commitment period to
allow for unforeseen

2783 delays beyond
T 3 reasonable control of the
company.
£ (emphasis supplied)
15. | Due datg'of delivery of 23.01.2017
possession :
Note:
Calculated from the
| date of approval of
building plan,
16. | Offer of possession Not affered |
17, ﬂ::f:upaumi, certificate Not obtained |
.! i _ |
31.05.2019
(A6 to A10, B1 to B4 and
€3 to C7) ‘
18. | Period of delay in handing over | 4 years, 7 months and 25
possession tll date of decision days
e, 17.09.2021 _ |
19. | Grace period utilisation Grace period of 180 days

I= not allowed in the

B. Facts of the complaint
The complainants have submitted as under; -

present matter,
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3. That the complainants had made the booking of the

apartment with the respondent in the year 2013 vide
application dated 22.03.2013 for the allotment of the
apartment in their project, The Corridors, which is located at
sector 67-A, Gurugram, Haryana. That the possession of the
apartment was due in Jan, 2017 but till date the same has nat
been delivered. It is important to mention here that
complainant no.2 Mrs. Bimla Devi is contesting the present
complaint through her General Power of Attorney, Mr. Om
Prakash. The complainants are aggrieved by the failure on
the part of the respondent in delivering the possession of the
apartment to the complainants and hence, has preferred the
present cﬂinﬁla[nt for seeking immediate possession and
compensation, |

4. That the re#pr-:;:inﬂent is:a private limited company having its
registered office at the abovementioned address. That the
respondent claims to be one of the most reputed builders in
the New Delhi/ NCR region claiming to have successfully
completed — several' other ' residential projects. The
complainants were lured fo make the booking in the subject
project on the basis of reputation of the respondent.

5. That the complainants in the year 2013 were looking for &
residential apartment for themselves and their family in
Gurugram when they stumbled upon the project of the
respondent. The respondent assured several amenities and
world class construction to the complainants and their family
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and hence, the complainants who were looking to have an

ideal dream home for them and their family, agreed to the
booking of apartment in the project of the respondent. Apart
from the above promises, the respondent also showed a VEry
rosy picture to the complainants, in fact, the entire family.
The agents/ representatives of the respondent assured the
original allottees with regard to the viability of the project
and assured their famﬂjr-'fnﬂuding the present complainants
of the timely delivery of 'ﬁl;_ﬁussinn. The complainants were
given extremely lucrative representations of the subject
project and hence, they decided to make the application for
the booking. The prime features as projected by the
respondent being as below:

a. A huge contiguous green covering nearly 10 acres

b. A de{{%cafhd 2 KM long fitness trail with distance
markefs—..

c. Relaxing gardens-and shaded seating areas

d. Modular kitchen with piped gas

e. Play areas includiﬁg cricket net, tennis court, football
field, basketball and badminton, billiards, pool and
cards room

f. Ultra-modern toilets, swimming pools, fully equipped
gymnasium, banquet hall, longue bar, squash court,
library, spa and video game room

g. Community facilities such as hospital, retail, school,

creche, meditation centre and post office
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h. Eco friendly projects, landscaped gardens, club house,
etc,

6. That believing the assurances of the respondent, the
complainants made the application for the booking on
22.03.2013. That along with the same, the complainants were
required to make the payment of the booking amount. That
after this, the respondent issued an allotment letter to the
original allottees, ailntl:i;r{g them a 2BHK apartment
numbered as ED—ES-E&&&E’? on 5* floor, tower-B5 having a
super area of 1321.15 sqIE h&tﬂtﬂ consideration for the
subject unit was Rs.1,30,35,970.80/ -

7. That it is pertinent to mention here that even though the
booking was made way back in March, 2013 but for reasons
best known fto the respondent, the apartment buyer
agreement was only executed on 12.05.2014, However, the
respondent was regularly raising demands and accepting
payments. Also, the clauses of the apartment buyer’s
agreement dated '12.05.2014 did not permit the original
allotees from amending ‘the substantive part of the
agreement in-any| manner whatsoever. It is submitted that
thus, despite ﬁe terms of the apartment buyer agreement
being totally lopsided, the complainants were forced to sign
on the dotted line as the only two option either to continue
with the unilateral agreement under undue influence or risk
losing the substantial payment already made.

8. That the complainants namely Mr. Om Prakash and Mrs.
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10,

Bimla Devi on 04.12.2014 requested the respondent for the
addition of name of Dr. Sheela Sangwan in the unit no. CD-
B3-05-503 in the subject project. It is further submitted that
pursuance to the request and the supporting documents
submitted by complainants, the respondent confirmed
addition of name of Dr. Sheela Sangwan as one of the
allottees in the subject unit on 30.01.2015, Further, the
complainant no. 2 i.e. Bimla Devi through GPA entrusted her
all rights and shares wixﬁi_:ﬁspect to all the properties to her
husband Mr. Om Fnt]-:as.h- vide GRN no. 21109684 dated
20.10.2016. _

That the respondent had assured the complainants that as
per clause 13.3 of the. apartment buyer's agreement, the
delivery nf‘-tb.j;- subject unit would be done within 42 months
from the da'téfof'apprnval of the building sanction plan. It is
submitted that thehﬂﬂding plans for the project were
approved on 23.07.2013 by ﬂm DTCP, Haryana. Thus, the
respondent was suppased to deliver the possession of the
subject unitlatest by January, 2017 if we calculate this period
from the date of approval of the building planie. 23.07.2013.
That the respondent drew an unfair and arbitrary contract
with the complainants. The said agreement was totally
arbitrary, unilateral and one-sided. The respondent had
drawn all the provisions in their favour especially those
related to the possession, delay compensation. The

complainants were denied fair scope of compensation In case
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11,

12,

of delay of possession and were burdened with heavy
interest rates in case of delay in payment of instalments. That
the arbitrariness and unfairness of the agreement can be
found out from the clauses 7.4 and 13.4 of the agreement. As
per Clause 7.4 of the agreement, in case of delay in payment,
the respondent was liable to charge simple interest at the
rate of 20% per annum whereas as per clause 13.4, in case of
delay in offering pussessiﬂn ‘the respondent was only liable
to pay to the mmplaiﬂﬂms éﬂ-rnpensalmn at the rate of Rs.
7.50/- per sq. fr. That sl,lci'l unilateral agreements have
already been héld to hEm'f‘lIﬂEa,!- and arbitrary and inapplicable
while deciding the compensation for the allottees by several
courts. It is submitted that the complainant's mother is a
laywoman and had no idea that the respondent would
indulge in such illegal malpractices. The Hon'ble Supreme
Court has already held such one-sided agreements to be
unfair and invalid in._t]je'-é&sé' of Pioneer Urban Land and
Infrastructure Limited versus Govindan Raghavan.

That the complainants are not Suppnsed to wait endlessly for
possession of the unit. The respondent proposed to deliver
the possession of the unit by January, 2017, However, they
failed to deliver possession within the time stipulated in the
agreement and even till date i.e., after lapse of over 3 years,
the respondent have miserably failed to do so.

That the Hon'ble Supreme Court in Fortune Infrastructure
and Ors versus Trevor D'Lima and Ors had held that a time
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k3

14,

period of 3 years is reasonable time to complete a contract,
Similar view was taken by the Hon'ble Supreme Court in
Kolkata West International City Pvt. Ltd. versus Devasis
Rudra.

That it is submitted that the complainants herein had made
the payment of Rs. 1,28,27,211.69/- out of the total sale
consideration of Rs 1,30,35,970.80/-. That it i also
important to note that the respondent had already collected
majority of the payment. T'ha payment plan was drafted by
the respondent in 5u-:.'h a manner that majority of the
payments were.collected by the respondent itself although
much of the work on the site still remained. The payment
plan was deﬂsed in the manher that the demand could be
raised by the respondent only upon raising the bare shell
structure aﬂd"-':'plthis manner the respondent collected almost
98% of the payment. The progress on the site although
remained very slow.which is apparent since till date it is
incomplete. That had the demands raised by the respondent
corresponded to'the actual construction, the possession of
the apartmént, nuﬁlf I':ull'u_a-.ra heen delivered by Jan 2017
itself.

That the complainants had on various occasions through
various mediums requested the respondent to deliver the
possession of the subject unit several times and even tried to
visit the site of construction but were stopped by the guards.
That since booking till date, the respondent never informed
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the complainants about any force majeure or any other

circumstances which is beyond their reasonable control,
which has led to the delay in the completion of the project
within the time prescribed in the agreement. That as per
clause no. 13.3 of the agreement, the possession was due in
January, 2017. That the delay of over 4 years is no way
reasonable and no reason can be attributed to such delay
except the wiiful and deﬂhgm negligence and ignorance of
the respondent, It is par:inaﬂt te mention at this juncture
that during this entire pf:rin_-d. the respondent has failed to
pay any delay cempensation te ﬁie complainants. Further,
the respondent has failed to abide by their promise and Failed
to deliver the possession of the subject unit within the
promised time. In such circumstances, it is only fair that the
respandent’bf‘b ;ﬁ;ai:teq:l to deliver the immediate peaceful
possession nf"thb unit r.umpjahe in‘all aspects along with all
the promised amenities and In a habitable condition to the
satisfaction of complainants along with delay compensation
@18% p.a. and other compensation. Thus, in the present
circumstances, the complainants are left with no other option
but to file the present complaint seeking peaceful possession

and delay compensation.

C.  Relief sought by the complainants.
15. The complainants have sought following relief{s):

(i) Direct the respondent to pay compensation for
delay in the form of interest on the amount paid by
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16.

17.

the complainants as per the prescribed rate of
interest from the promised date of delivery of
possession till the actual delivery of possession,

(ii) Direct the respondent to deliver immediate
possession of the flat in a habitable condition along
with all the promised amenities and facilities and to
the satisfaction of the complainants after obtaining
4 valid occupation certificate and completion

§

certificate.

Reply by the respondent.

The respondent-has contested the complaint on the following
grounds; - 3 |

That the respondent is a reputed rea) estate company having
immense goodwill, comprised of law abiding and peace
loving persons‘and has always believed In satisfaction of its
customers. The respondent has developed and delivered
several prestigious projects such as ‘Grand Arch’, Victory
Valley’, ‘Skyon’ and 'Uptown’ and in most of these projects
large numhailr of faraﬁ]i&s’ﬁaﬂ alteady shifted after having
taken possession and Resident Welfare Associations have
been formed which are taking care of the day to day needs of
the allottees of the respective projects. That the
complainants, after checking the veracity of the subject
project had applied for allotment of an apartment vide its
booking application form.

That the respondent raised payment demands from the

complainants in accordance with the agreed terms and
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18.

19,

conditions of the allotment and the complainants made some
payments in time and then started delaying and committing
defaults. It is pertinent to mention herein that the
respondent had raised the instalment demand on 14.04.2013
for the net payable amount of Rs 13,06,032 /-. However, the
complainants remitted the due amount only after reminders
dated 14,05.2013 and 28.05,2013,

That based on the said application, the respondent vide its
allotment offer letter dated 07.08.2013 allotted to the
complainants, aparl:rnaﬁf'r‘.l’d'r:.' 'ifﬁ-ES-DE—E{]IE having tentative
super area of 132115 sq..fl: .ﬁ;}r_ a sale consideration of Rs
1,30,35,970.79/ It is submitted that the respondent had
sent the L'l:rﬁ:i.ﬁ'ﬂ of the apartment buyer's agreement to the
mmplajnanlf;':ﬁ 21.03.2014 and the same was executed by
the cumplainmﬁ:s on 12.05.2014.

That the respondent raised the third instalment demand vide
letter dated 18.03.2014 for a net payable amount of Rs.
15,00,190.56. However, the: complainants remitted the
demanded amount only after reminder dated 1 3.4.2014. That
vide payment demand dated 12.10.2016, the respondent
raised the payment demand towards the eighth instalment
for net payable amount of Rs. 952615.99/-. However, the
complainants failed to remit the demanded amount and the
due amount was adjusted in the next instalment demand as
arrears. That the respondent had raised the ninth instalment
demand on 01.12.2016 for the net payable amount of Rs
9,93,175.21/-. However, the complainants remitted only a
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20.

i

part-amount out of the total and the same was adjusted in
the next instalment demand as arrears.

That the possession of the unit is supposed to be offered to
the complainants in accordance with the agreed terms and
conditions of the agreement. It is submitted that clause 13.3
of the agreement and clause 43 of the schedule - | of the
booking application form states that * ~Subject to the allottee
having complied with all _&.trmah’ﬂes or documentation as
prescribed by the E‘nmpanﬁv‘fhé ﬂpmpan y propases to offer the
possession of the said Epﬂ?'ﬂﬁi'ﬂﬂtﬂ the allattee within a period
of 42 months from the q’ate of appraval of the Building Plans
and/or fu#‘iﬂmm of the preconditions imposed thereunder
(Commitment “Period). The ailottee further agrees and
understands that the company shail be additionally be entitled
to a period of 380 days (Grace Period)..." Furthermore, the
complainants have further agreed for an extended delay
period of 12 months from the date of expiry of the grace
period as pery ::I::.lqse._.'-l-?.."ll: of the apartment buyer's
agreement. ;1. Ve A A

That from the aforesaid terms of the apartment buyer's
agreement, it is evident that the time of delivery of
possession was to be computed from the date of receipt of all
requisite approvals. Even otherwise construction can't be
raised in the absence of the necessary approvals. It is
pertinent to mention here that it has been specified in sub-
clause (iv] of clause 17 of the approval of building plan dated
23.07.2013 of the said project that the clearance issued by
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22.

the Ministry of Environment and Forest, Government of India
has to be obtained before starting the construction of the
project. It is submitted that the environment clearance for
construction of the said project was granted on 12.12.2013,
Furthermore, in clause 39 of part-A of the environment
clearance dated 12.12.2013 it was stated that fire safety plan
was to be duly approved by the fire department before the
start of any construction wark at site. It is pertinent to
mention herein that as per i_':l&tise 35 of the environment
clearance certificate dateﬁ'ﬂ.ilﬂﬂl& the project was to
obtain permission: of M]p‘ﬂ-s_; & Geclogy Department for
excavation of soil before the start of construction. The
requisite pa;‘iﬁis:_ﬁun from the Mines & Geology Department
has been nh‘.tﬂhéd on 04.03.2014. That it Is submitted that
the last of the ﬁatutdnr approvals which forms a part of the
pre-conditions wvas, the fire scheme approval which was
obtained on 27.11.2014 and that the time period for offering
the possession, according to - the agreed terms of the
dpartment buyer's agreement, had expired only on
27.11.2019.

That the complainants are trj.ri:ig to mislead this authority by
making baseless, false and frivolous averments, The
respondent has already completed the construction of the
tower in which the unit allotted to the complainants is
located and has even applied for the grant of the occupation
certificate vide application dated 10.09.2019.
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23. That it js pertinent to mention herein that the
implementation of the said project was hampered due to
non-payment of instalments by allottees on time and also due
to the events and conditions which were beyond the control
of the respondent and which have materially affected the
construction and progress of the project. Some of the force
majeure events/conditions which were beyond the control of
the respondent and alfec:ed the implementation of the
project and are as under o |

L f _. 4
ﬂ:ﬁpan:ﬂzmn: [Only happened second time in

71 years of independence hence beyond control
and‘could not be foreseen]. The respondent had
aw:ai‘dﬁl-ﬂ:‘a‘mtmﬁﬁmnf the project to one of
the leading.construction companies of India. The
said tuntract.‘nrf company could not implement
the entire project for approx. 7-8 months w.e.f 9.
10 November, 2016, the day when the Central
Government issued notification with regard to
demonetization, During this  period, the
contractor could not make payment to the labour
In cash and as majority of casual labour force
engaged in construction activities in India do not
have bank accounts and are paid in cash on a

daily basis. During demonetization the cash
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withdrawal limit for companies was capped at Rs,

24,000 per week initlally whereas cash payments
to labour on a site of the magnitude of the project
in question are Rs. 3-4 lakhs per day and the work
at site got aimost halted for 7-8 months as bulk of
the labour being unpaid went to their
hometowns, which resulted into shortage of
labour, Hence the implementation of the project
N question got delayed due on account of issues
faced by cunﬁ*’ﬁ_ﬂn‘_ﬁ 'Efue to the said notification of
Central Goverrinent.
Further l.']!lEJ‘E arbﬂﬂﬂﬁrﬁf Reserve Bank of India and
independent studies undertaken by scholars of
different institutes/universities and also newspaper
repnrt_s‘i:rf'ﬁeutem of the relevant period of 2016-17
on the said issue of impact of demonetization on real
estate industry and eonstruction labour.,
The Resen Lpanicaf | Wijshed re :
iﬂlﬂﬂﬂ_—.ﬁf_ﬂﬁwﬂﬁm, In the report-

"Macroeconomic Impact of Demonetization”, it has

been observed and mentioned by Reserve Bank of
India at page no. 10 and 42 of the said report that the
Q4 of 2016-17 and started showing improvement

only in April 2017.
Furthermore, there have been several studies on the
said subject matterand all the studies record the
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conclusion that during the period of demonetization
the migrant labour went to their native places due to
shortage of cash payments and construction and real
estate industry suffered a lot and the pace of
construction came to halt/ or became very slow due
to non-availability of labour. Some newspaper/print
media reports by Reuters etc, also reported the
negative impact of demonetization on real estate and
construction sector/ That in view of the above studies
and reports, the ‘é::.!fﬁ":'é?ﬂeut of demonetization was
beyond the control of the respondent, hence the time
period for offer of possession should deemed to be
extended for 6 months en account of the above.

IL Qﬁﬂﬂwumw In
last - Fu'hr successive years ie 2015-2016- -2017-
2018, -Ht;_l_‘l-’l:l_a National Green Tribunal has been
passinﬁ'ﬂfﬁiéi.‘s m-]:ri:teef the environment of the
country .and Eﬁpﬁcinliy the NCR region. The
Hon'ble NGT had passed orders governing the
entry and exit of vehicles in NCR region, Also the
H:::n‘i!ﬂe NGT has passed orders with regard to
phasing out the 10 year old diesel vehicles from
NCR. The pollution levels of NCR region have
been quite high for couple of years at the time of
change in weather in November every year. The
Contractor of Respondent could not undertake

construction for 3-4 months in compliance of the
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orders of Hon'ble National Green Tribunal. Due to
following, there was a delay of 3-4 months as
labour went back to their hometowns which
resulted in shortage of labour in April -May 2015,
November- December 2016 and November-
December 2017, The district administration
issued the requisite directions in this regard,
In view of the above construction work remained
very badly aﬁeﬂ&ﬂhﬁ*"&iz months due to the above
stated major mn%’ iihd conditions which were
beyond the tontrol of the respondent and the said
period‘is also reqmred to'be added for calculating the
delive rjt-d;ate of possession.

I Mﬂ:ﬂﬂmwmm
Several other allottees were in default of the
agreed payment plan, and the payment of
cuns&hmnn linked instalments was delayed or
not made resulting in badl;.r impacting and
dela_!,ring the impfementahnn of the entire project,

IV. Inclement Weather  Conditions  viz
Gurugram: Due to heav}r rainfall in Gurugram in
the year 2016 and unfavorable weather
conditions, all the construction activities were
badly affected as the whole town was
waterlogged and gridlocked as a result of which
the implementation of the project in question was

delayed for many weeks. Even various
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institutions were ordered to be shut down/closed
for many days during that year due to

adverse /severe weather conditions.

24. That it is submitted that the complainants are real estate

25,

investors who had booked the unit in question with a view to
earn quick profit in a short period. However, it appears that
their calculations have gone wrong on account of severe
slump in the real estate market and the complainants do not
have sufficient funds to henour their commitments and now
wants to harass and press_ﬂriz& the respondent to submit to
its unreasonable demands on highly flimsy and baseless
grounds. Such malaise l:'acﬁ:s of the complainants cannot be
allowed to succeed.

Jurisdiction of the authority

The respnn'dént has raised an’ objection regarding
jurisdiction of huﬂlﬂ{itj{ to entertain the present complaint,
The authority observes that it has territorial as well as
subject matter jurisdiction’ to adjudicate the present
complaint for the reasons given below.,

E. | Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, Haryana
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes.
In the present case, the project in question is situated within

the planning area of Gurugram district. Therefore, this

Page 20 of 44



ﬁ HARERA

o GURUGEAM Complaint No. 824 of 2021

authority has complete territorial jurisdiction to deal with
the present complaint.

E. Il  Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottees as per agreement for

sale. Section 11(4)(a) is reproduced as hereunder:

Section 11(4){a)

Be responsibie for all obligagions, responsibilities and
functions under the pravisions of this Act or the rules
and regulations made gl tader or to the allottees
as per the agr‘e:ementﬁrﬂﬁq.ujr to the association of
allottees, as the case may be, Ll the canveyance of all
the apnrrmmu;, plots or buildings, as the cose may
be, to the allotteés or the tommon areas to the
association of aliotteas or the competent authority, as
the case may be;

The provision of assured returns is part of the builder
buyers agreement, as per clouse 15 of the BBA
dated..,... Accordingly, the Frﬂmatﬂr {8 responsible
for alf nbigqrmnsﬂmmmnuu amd functions
including’ p:!ymm ganrzﬂ returns af provided (n
Builder Buyer’s dymema;nt

Section 34-Functions of the allﬁﬂmrl’t}'.-
34N uf-thtﬁﬂ_ﬂ'ﬂﬂﬁ!’ei' to-ensure compliance of the
obligations cast upan ‘the promoters, the allottees

ond thereal estote agepts under this Act and the
rules and requintions mode theraunder.

S0, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainants at a later
stage.

Findings on the objections raised by the respondent.
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F.1 Objection regarding jurisdiction of the complaint
w.r.t the apartment buyer's agreement executed
prior to coming into force of the Act.

26. The respondent submitted that the complaint is neither

27,

maintainable nor tenable and is liable to be outrightly
dismissed as the apartment buyer's agreement was executed
between the complainants and the respondent prior to the
enactment of the Act and the provision of the said Act cannot
be applied retruspe::tlvgl_yf;_ T

The authority is of the vit-wthat the provisions of the Act are
quasi retrﬂacthfe_'ki.-sﬁ'm?i;“ &:ttEiﬂ' in.operation and will be
applicable to the aérﬂm:ﬁm ft:-rlr sale entered into even prior
to coming into bperation of the Act where the transaction are
still in the process of completion. The Act nowhere provides,
nor can be so construed, that all previous agreements will be
re-written after coming into force of the Act, Therefore, the
provisions of the Act, rulﬂs and agreement have to be read
and Interprel:ec'il' Earmq;:ninukly. Huwwer, if the Act has
provided  for - dealing - with  certain specific
provisions/situation in a specific/particular manner, then
that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act
and the rules. Numerous provisions of the Act save the

provisions of the agreements made between the buyers and
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sellers. The said contention has been upheld in the landmark

judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs, UO!

and others. (W.P 2737 of 2017) which provides as under:

119, Under the provisions of Section 18 the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the ailottee prior to its registration under
RERA. Under the provisions of RERA, the promaoter iy
given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA
does not contemplaté reiwriting of contract between the
flat purchaser and the pramoter.

122, We have already discussed that above stoted provisions
of the RERA gre not ratrospective in nature. They may to
some extgnt be having a retrogctive or quasi retrogctive
effect but then on 'that ground the validity of the
provisions of RERA cannot be challenged. The
Parifament is competent enough to legislate law having
retrospective or retroactive gffece A law can be even
framed to affect subsisting / existing controctual rights
betwesn the parties in the Jurger public fnterest. We do
not have any doubt in'our mind that the RERA has bean
framed in the larger public interest after a thorough
study apd diseussion iﬂd& ud the highest level by the
Standing Committee-and _ Select Committee, which
submitted ity detoiled reports”

28. Also, in appeal no. 173 of 2;11'1§:tiﬂe,d as Magic Eye Developer
Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are af
the considered opinion that the provisions of the Act are
quasi retroactive to some extent in operation and will be

Brigr Lo coming into operation of the Act where the

! MHence
in case of delay in the offer/delivery of possession as per
the terms and conditions of the agreement for sale the
allottee  shall be entitled to the interest/delayed
passession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair
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29,

30.

and unreasonable rate of compensation mentioned in
the agreement for sale is liable to be ignored.”

The agreements are sacrosanct save and except for the
provisions which have been abrogated by the Act itself.
Further, it is noted that the builder-buyer agreements have
been executed in the manner that there is no scope left to the
allottees to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges
payable under vaﬁnus,f_l_:;ééiﬁ%%mll be payable as per the
agreed terms and s:ur::ﬂiifl;mﬂ'.l;ﬁ'i:}i&agreement subject to the
condition that the samé | are in accordance with the
p]an:i_fpermisﬂ;irm al;;:rdvpé: by =~ the respective
depamnentsﬁg:;gmpetent aul:h:l‘.rriﬁes and are not In
contravention of any other Act, rules and regulations made
thereunder and'are not unrﬂasunahin or exorbitant in nature,
Hence, in the light-of above-mentioned reasons, the
contention ?T Jr'FhE EE?%{N‘E’“ WrL. jt}risdi:tiun stands
rejected.

F.Il  Objection regarding complainants are in breach of
agreement for non-invocation of arbitration
The respondent submitted that the complaint is not

maintainable for the reason that the agreement contains an
arbitration clause which refers to the dispute resolution
mechanism to be adopted by the parties in the event of any
dispute and the same is reproduced below for the ready

reference:;
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"35. Dispute Resolution by Arbitration
"All or any disputes arising out or tauching wpon in relation to
the terms of this Agreement or its termination including the
interpretation and velidity of the terms thereof and the
respective rights and obligations of the parties shall be settled
amicably by mutual discussions failing which the some shall
be settled through reference to o sole Arbitrator to be
appointed by a resolution of the Board of Directors of the
Company, whose decision shall be final and binding upon the
parties. The aolloctee hereby confirms that it shall have na
objection to the appointment of such sole Arbitrator even if
the persen so appointed, is.an employee or Advocate of the
Company or is otherivise conhected to the Company and the
Allottee herehy dccepts @nd agrees that this alone shall not
constitute a ground for challenge to the independence or
impartiality of  the \said sole Arbitrator to conduct the
arbitration. The arbitrétion proceedings shall be governed by
the Arbitration and Concilfation Act. 1996 or any statutory
amendments; modifications thereto and shall be held at the
Company's gffices or at-a-location designated by the said sole
Arb!tmt-:ﬂr.fﬁl \ Gurgaon, The languoge ' of the arbitration
proceedings und the Award shalf be in English. The company
and the allgttee will share the fies of the Arbitrator in equal
propartion” . . '

31. The authority is of the opinion that the jurisdiction of the
authority cannet be fettered by the existence of an
arbitration clause in the buyer's agreement as it may be
noted that sectfon 79 of the Act bars the Jurisdiction of civil
courts about any matter which falls within the purview of
this authority, or the Real Estate Appellate Tribunal, Thus,
the intention to render such disputes as non-arbitrable
seems to be clear. Also, section 88 of the Act says that the

provisions of this Act shall be in addition to and not in
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32,

derogation of the provisions of any other law for the time
being in force. Further, the authority puts reliance on catena
of judgments of the Hon'ble Supreme Court, particularly
in National Seeds Corporation Limited v. M. Madhusudhan
Reddy & Anr. (2012) 2 SCC 506, wherein it has been held
that the remedies provided under the Consumer Protection
Act are in addition to and nq; Lr.n demgaunn of the other laws

in force, conseguently ﬂltﬁﬂ' It}r would not be bound to

e
refer parties to arbrt‘ratiun even if the agreement between
the parties had an'arbitration day se,

Further, in Aftab Singh and ﬁrs. v. Emaar MGF Land Ltd
and ors., Consumer case no. 701 of 2015 decided on
13.07.2017, the National Consumer Disputes Redressal
Commission, New Delhi (NCDRC) has held that the
arbitration clause in agmemeni_:s between the complainants
and builders could not cir;:umxtjibe the jurisdiction of a

consumer. The relevant paras are reproduced below:

"49. Support to the above view is alse lent by Section 79 of the
recently enacted Real Estate (Regulation and Development)
Act, 2016 [for short "the Real Estate Act”). Section 79 of the
said Act reads as follows:-
79, Bar of jurisdiction - No civil court shall have
Jurisdiction to entertain any suit or proceeding in
respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal js
empowered by or under this Act to determine and
no fnfunction shall be gronted by any court or
other authority in respect of any action taken or to
be taken in pursuance of any power conferred by
or under this Act.”
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It can thus, be seen that the said provision expressly ousts the
Jurisdiction of the Civil Court in respect of any matter which
the Real Estate Regulatory Authority, established under Sub-
section (1) of Section 20 or the Adjudicating Officer,
appointed under Sub-section (1) of Section 71 or the Reol
Estate Appellant Tribunol estoblished under Section 43 of the
Real Estate Act, Is empowered to determine. Hence, in view of
the binding dictum of the Hon'ble Supreme Court In A
Ayyaswamy (supra), the matters/disputes, which the
Authorities under the Real Fstate Act are empowered to
decide, are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such matters, which, to o
large extent, are similar to the disputes falling for resolution
under the Consumer Act. b

36. Consequently, we unhesitatingly reject the arguments on
behalf of the Builder and hold that an Arbitration Clause in
the afore-stated kind of Agreements between the
Complainants and the Builder cannot circumscribe the
Jurisdiction of @ Consemer Fora, notwithstanding the
amendments made to Section 8 of the Arbitration Act."

33. While considering the issue of maintainability of a complaint
before a EQHE_I.II;IIEI' forum/commission in the fact of an
existing arhit—ra;tiﬂn clause in the builder buyer agreement,
the Hon'ble Eﬁpreme Court in case titled as M/s Emaar
MGF Land Ltd. V. Aftab Singh in revision petition no.
2629-30/2018 in civil appeal no. 23512-23513 of 2017
decided on 10.12.2018 has upheld the aforesaid judgement
of NCDRC and as provided in Article 141 of the Constitution
of India, the law declared i:l:..r the Supreme Court shall be
binding on all courts within the territory of India and
accordingly, the authority is bound by the aforesaid view,
The relevant para of the judgement passed by the Supreme

Court is reproduced below:

"25. This Court in the series of judgments us noticed above
considered the provisions of Consumer Protection Act, 1986 as
well as Arbitration Act, 1996 and laid down that complaint
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under Consumer Pratection Act being o special remedy,
despite there being an arbitration agregment the proceedings
before Consumer Forum have to go on and no error
committed by Consumer Forum on refecting the application,
There is reason for nat Interfecting procesdings under
Consumer Protection Act on the strength an arbitration
agreement by Act, 1996 The remedy under Consumer
Protection Act {s a remedy provided to a consumer when there
is o defect in any goods or services. The complaint means any
allegation in writing made by a complainont has also been
explained in Section 2{c) of the Act The remedy under the
Consumer Protection Act is confined to complaint by
consumer as defined under the Act for defect or deficiencies
caused by a service provider, the cheap and a quick remedy
has been provided to the consumer which is the object and

purpase af the Act as noticed above,”

34. Therefore, in view of the above judgements and considering

the provisions of the Act, the étithnrlt_-.r is of the view that
complainants are well within their rights to seek a special
remedy available in a benaficial Act such as the Consumer
Protection Aet'and RERA Act, 2016 insteéad of going in for an
arbitration. HE?“';&&':'E"&F have no hesltation in holding that this
authority has th;a fequisite jurisdiction to entertain the
complaint and that the dispute does not require to be
referred to arbitration ne::_essarii}r. In the light of the above-
mentioned reasons, the authority is of the view that the
objection of the respondent stands rejected.

Findings regarding relief sought by the complainants.

Delay possession charges: To direct the respondents to
pay compensation for delay in the form of interest on the
amount paid by the complainants as per the prescribed rate
of interest from the promised date of delivery of possession
till the actual delivery of possession.
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35. In the present complaint, the complainants intend to -
continue with the project and are seeking delay possession
charges at prescribed rate of interest on amount already paid
by them as provided under the proviso to section 18(1) of

the Act which reads as under:-

“Section 18: - Return of amount and compensation

18(1). If the promoter fails-to complete or is unable to give
possession of an apammmq;p:'pﬂ, or building, —

_.!'.
| -\.--'p' L

Provided chatr m is"ngénﬂpme does not fntend to
withdraw ﬁ'am the qlMﬂ:t he-shall be paid by the
pmmnw' .{nmﬂt Jor every month of defay, tll the
hnnd.‘.'w over of the possession, at such rate as may be
prescribed.”

36. Clause 13.3 of the apartmfnt'ﬁlﬁrer*s agreement (in short, the
agreement) dated 12.05.2014, provides for handing over

possession and the same is reproduced below:

“13.3 Subjett. to,Force-Majeure, as defined herein and
further subject to-the Allottees having complied with all its
ebligations under Lfre terms and conditions of this
Agreement. and nm' FH'.g' undgrany provision(s)
of this Ag uﬁn oB\idsicl o the timely
payment-of. all dm and charges including the total Sale
Consideration, registrution charges; stamp duty and other
charges and also subject to the Allotrees having complied
with all formalities or decumentation as prescribed by the
Company, the company proposes to offer the possession of
the said apartment to the allottees within g period of 42
months from the date of approval of the Bullding plans
and/or fuifilment of the preconditions imposed thereunder
["Commitment Period"), The Allottees further agrees and
understands that the company shall additionally be entitled
to o period of 180 days (“Grace Period"), after the expiry of
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the said Commitment Period to allow for unforeseen dela s
beyand reasanable control of the company, "

37. The apartment buyer’s agreement is a pivotal legal document

which should ensure that the rights and liabilities of both
builders/promoters and buyers/allottees are protected
candidly. The apartment buyer's agreement lays down the
terms that povern the sale of different kinds of properties
like residentials, commercials etc. between the buyer and
builder. It is in the interg?é:fﬁf I:pl:h the parties to have a well-
drafted apartment bu}fefs agw.-ement which would thereby
protect the rigkm: of huth l:he builder and buyer in the
unfortunate ;Eﬂ-i,‘:l?‘t of a n1jrispl_.|frg|_that may-arise. It should be
drafted in tl'g_a:?jqi':pl?_ianﬂ uﬁian‘fbigt_mui language which may
be understood by a common man with an ordinary
educational ha;:'fkg'rdw'd:i-it-.ﬂhﬂu_ld;cnntain a provision with
regard to su‘pulateﬂ time-ef delivery of possession of the
apartment, plot or building, as the case may be and the right
of the buyer_s,ralml:ﬁets_; in case of delay in possession of the
unit. In pre-RE'ﬁﬂ' period it was a general practice among the
promoters/developers to invariably draft the terms of the
apartment buyer's agreement in a manner that benefited
only the promoters/developers. [t had arbitrary, unilateral,

and unclear clauses that either blatantly favoured the
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38,

promoters/developers or gave them the benefit of doubt
because of the total absence of clarity over the matter.

The authority has gone through the possession clause of the
agreement. At the outset, it is relevant to comment on the
pre-set possession clause of the agreement wherein the
possession has been subjected to all kinds of terms and
conditions of this agreement and the complainants not being
in default under any p‘m.ﬁsipm: of this agreements and in
compliance  with a!!a:iéz%msmns formalities and
documentation as prescribed by the promoter. The drafting
of this clause and incorporation of such conditions are not
only vague and uncertain but so heavily loaded in favour of
the promoter and against the allottees that even a single
default by the allottees in fulfilling formalities and
documentations etc. as prescribed by the promoter may
make the posséssign tlause il"'_L‘éigi*aut for the purpose of
allottees and the '-‘:ummi&néﬁt' date for handing over
possession loses its meaning., The incorporation of such
clause in the 'ag'érhnent:i:rdyer"s agreement by the promoter
is just to evade the liability towards timely delivery of subject
unit and to deprive the allottees of his right accruing after
delay in possession. This is just to comment as to how the
builder has misused his dominant position and drafted such
mischievous clause in the agreement and the allottees are left
with no option but to sign on the dotted lines,
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39.

40.

The respondent promoter has proposed to handover the
possession of the subject apartment within a period of 42
months from the date of approval of building plans and /or
fulfilment of the preconditions imposed thereunder plus 180
days grace period for unforeseen delays beyond the
reasonable control of the company ie, the
respondent/promoter.

Further, in the presant) tas&,. it is submitted by the
respondent promoter. th;-t;ﬂ:lﬁ, ﬁiue date of possession should
be calculated Erum the iat;& of Hre scheme approval which
was obtained on 27.11. Zﬁiﬂi. a; it is the last of the statutory
approvals which forms a part of the preconditions, The
authority in l:hé present case observed that, the respondents
have not kept the reasonable balance between his own rights
and the rights of the cemplainants/allattees. The
respondents  -have agrag i a  pre-determined and
preordained manner. 'fh_rz rf;-spnndems have acted in a highly
discriminatory and arbitrary manner., The unit in question
was booked by the complainants on 22.03.2013 and the
apartment buyer's agreement was executed between the
respondents and the complainants on 12.05.2014. The date
of approval of building plan was 23.07.2013, It will lead to a

logical conclusion that that the respondent would have
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certainly started the construction of the project. On a bare
reading of the clause 13.3 of the agreement reproduced
above, it becomes clear that the possession in the present
case is linked to the “fulfilment of the preconditions” which is
S0 vague and ambiguous in itself. Nowhere in the agreement
it has been defined that fulfilment of which conditions forms
a part of the pre-conditions, to which the due date of
possession is subjected to fﬁ?ﬁ;’é{;aid possession clause, If the
said possession clause i-s.:-rl';ééli;;"entiret}r, the time period of
handing over possession is ﬁn'ly a tentative period for
completion of the construction of the flat in question and the
promoter is aiming to exterd l:his time period indefinitely on
one eventuaﬂtﬁn'i' the other, Moreover, the said clause is an
inclusive clau sé‘fm:ﬁ_&rein,tbéf"ﬁi&h_fmnt of the preconditions"
has been menﬁnned'fﬁ the timely delivery of the subject
apartment. [t seems to be_n:il.gﬂ't 4 Way to evade the liability
towards the timely delivery of the subject apartment.
According to the establfshed principles of law and the
principles of natural justice when a certain glaring illegality
or irregularity comes to the notice of the adjudicator, the
adjudicator can take cognizance of the same and adjudicate
upon it. The inclusion of such vague and ambiguous types of

clauses in the agreement which are totally arbitrary, one
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sided and totally against the interests of the allottees must be
ignored and discarded in their totality. In the light of the
above-mentioned reasons, the authority is of the view that
the date of sanction of building plans ought to be taken as the
date for determining the due date of possession of the unit in
question to the complainants.

Here, the authority is Eljvar,gmg from its earlier view ie,

earlier the authority was 4* ing/fassessing the due date
Wt
of possession from date &pi:-ru}ral of firefighting scheme (as it

the last of the;ﬂtﬂuﬁut‘y app]'wal which forms a part of the
pre- cundihnnaj ko, 27 11, 2!]14 and the same was also
considered fobserved by -thE'- Hon'ble Supreme Court in Civil
Appeal no. 5785 of 2019 titled as ‘IREOQ Grace Realtech Pvt,
Ltd. vfsdhﬂhﬁu&}ﬁﬂ@uﬂ und'f-ﬁrs._" by observing as under: -

"With the respect-to.thé same profect, an apartment
buyer @'en‘:ra cqnpwm under Section 21 of the Real
Estate | u!.ﬁt nw Act; 2016 (RERA
Act) rend‘ wfr:ﬁ rile 2 Ww Haryana Real Estate
(Fi‘eyummn & .!la:rﬂnpmntj riles, 2017 before the
Haryana Real Estate Regulatory Authority, Gurugram
(RERA). In this case, the authority vide order dated
12.03.2019 held that since-the environment clearance
for the project contained a pre-condition for obtaining
fire safety plan duly approved by the fire department
before the starting construction, the due date of
possession would be required to be computed from the
date of fire approval gronted on 27.11.2014, which
would come to 27.11.2018. Since the developer hod
foiled to fulfil the obligation under Section 11{4)fa) of
this Act, the developer was liable under provise o
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dection 18 to pay interest at the prescribed rate af
10.75% per annum on the amount deposited by the
complainant, upto the date when the possession was
offered. However, keeping in view the status of the
profect, and the interest of other allottees, the authority
was of the view that refund cannot be allowed ar this
stage. The developer was directed to handover the
possession of the apartment by 30.06.2020 as per the

registration certificate for the project.”
42, On 23.07.2013, the building plans of the project were

sanctioned by the Directorate of Town and Country Planning
Haryana. Clause 3 of the sanctioned plan stipulated that an
NOC/ clearance from tlﬁ?ij'ﬁi:e'ﬁﬁumurity shall be submitted
within 20 days from ﬂ'le-dﬂtﬁ of issuance of the sanctioned
building plans.'Also, under section. 15(2) and (3) of the
Haryana Fire Service Act, 2009;it.is the duty of the authority
to grant a prc:-ﬁ jonal HE.IC within a perfod of 60 days from
the date suhnﬂssf'qn of the application. The delay/failure of
the authority to grant a provisional NOC cannot be attributed
to the devefnpefsl But here the sanction building plans
stipulated that the \NOC for. fire safety (provisional) was
required to be obtained within a period of 90 days from the
date of appruval of the building plans, which expired on
23.10.2013. 1t is pertlnent to mention here that the
developers applied for the provisional fire approval on
24102013 (as contented by the respondents herein the
matter of Civil Appeal no. 5785 of 2019 titled as ‘IRED Grace
Realtech Pvt. Ltd. v/s Abhishek Khanna and Ors.) after the
expiry of the mandatory 90 days period got over. The
application filed was deficient and casual and did not provide
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43.

the requisite. The respondents submitted the corrected sets
of drawings as per the NBC-2005 fire scheme only on
13.10.2014 (as contented by the respondents herein the
matter of Civil Appeal no, 5785 of 2019 titled as 'IREO Grace
Realtech Pvt Ltd. v/s Abhishek Khanna and Ors.), which
reflected the laxity of the developers in obtaining the fire
NOC. The approval of the fire safety scheme took more than
16 months from the date of the building plan approval e,
from 23.07.2013 to 2?;,11'_:2?1':14& The builders failed to give
any explanation for the qu&[hﬁtﬂ delay in obtaining the fire
NOC. So, the complainants/allottees should not bear the
burden of misfak':es,‘»’ Ia:'ﬂty' or the irresponsible behaviour of
the developer/respondent and seeing the fact that the
developer/respondent did not even apply for the fire NOC
within the marﬁiu‘ﬁed time. It is a well settled law that no one
can take benefit out of his own wrong. In light of the above-
mentioned facts kt]‘m.'r:“_éipnn.ﬂé{'ﬂ.‘f promoter should not be
allowed to take benefit out.of his. own mistake just because of
a clause mentioned 1.&., fulfilment of the preconditions even
when they did not even apply for the same in the mentioned
time frame.

Admissibility of grace period: The respondent promoter
had proposed to hand over the possession of the apartment
within 42 months from the date of sanction of building plan
and/or fulfilment of the preconditions imposed thereunder
which comes out to be 23.01.2017. The respondent promoter

has sought further extension for a period of 180 days after
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the expiry of 42 months for unforeseen delays in respect of

the said project, The respondent raised the contention that
the construction of the project was delayed due to force
mafeure conditions including demonetization and the order

dated 07.04.2015 passed by the Hon'ble NGT including
others,

(i) Demonetization: It was observed that due date of
possession as per the agreement was 23.01.2017 wherein
the event of demanetizqt_igﬁ-ﬁuﬁ@rred In November 2016. By
this time, major cnnstrﬁ&iéﬁﬁ bf_the respondents’ project
must have been .ﬁqu_iplﬂeﬁf ai-fpe:.._ﬂmeline mentioned in the
agreement executed between the parties. Therefore, it is
apparent mat'deglnnnetlz_.mqn cowld nat have hampered the
construction activities of the respondents’ project that could
lead to the delay of more than 2 years. Thus, the contentions
raised by the respondents in this regard are rejected.

(i) Order dated 07.04.2015 passed by the Hon'ble NGT: The
order dated 07.042015 relied upon by the respondent

n 9L Y
promoters states that

“In these t{fé:ﬂﬂﬁtn?xﬁ-w hereby direct state of U.F.,

Noidd and Greater NOIDA Authority, HUDA, State af

Haryana and NCT, Delhi to immediately direct

stoppage of construction activities of all the buildings

shown in the report as well as ar ather sites wherever,
construction is being carried on In violation to the

direction of NGT as well as the MokF gedeline of
2010."

A bare perusal of the above makes it apparent that the above-
said order was for the construction activities which were in
violation of the NGT direction and MoEF guideline of 2010,
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thereby, making it evident that if the construction of the

respondents’ project was stopped then it was due to the faylt
of the respondent himself and he cannot be allowed to take
advantage of their own wrongs/faults/deficiencies, Also, the
allottees should not be allowed to suffer due to the fault of
the respondent promoter. It may be stated that asking for
extension of time in completing the construction is not a
statutory right nor has it beenprovided in the rules. This s a
concept which has been evolved by the promoters
themselves and now jt Haithome 4 Very common practice
to enter such a c}ause'in-_thé'mﬁlem executed between the
promoter and the allotee. It needs to be emphasized that for
availing further period for completing the construction the
promoter must make out or establish some compelling
r:ircumstancéﬁ;wﬁi;:h were in fact beyond his control while
carrying out the construction due to which the completion of
the construction of'the project'or tower or a block could not
be completed within the stipulated time. Now, turning to the
facts of the present case EI::E respondent promaoter has not
assigned such compelling reasons a5 to why and how they
shall be entitled fuf further extension of time 180 days in
delivering the possession of the unit. Accordingly, this grace
period of 180 days cannot be allowed to the promoters at
this stage.

Admissibility of delay possession charges at prescribed

rate of interest: The complainants are seeking delay
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possession charges at the prescribed rate however, provisg
to section 18 provides that where an allottee does not intend
to withdraw from the project, he shall be paid, by the
promater, interest for every month of delay, till the handing
over of possession, at such rate as may be prescribed and it

has been prescribed under rule 15 of the rules. Rule 15 has

been reproduced as under; L

Rule 15. Prescribed &;:w iterest- [Proviso to section

12, section 18 and sub-se (4} and subsection (7] of

section 19] ¥ IR

{1} For the purpose of proviso to.séetion 12: section 18;
and subesections (4] and (7) of section 19, the “interest
at the'rate presceibed” shail be the State Bank of India
highest marginal cost oflending rate +20¢ -

Provided that in _edse the State Bank of India
margingl cost iﬁﬂsn&.rng rote (MCLR) is nat in use, it
shall be replaced by sueh benchmark lending raves
which the State Bank of India may fix from time to

tme fonlending to the general public,

45. The legislature in it,s"madmu in the subordinate legislation

46.

under the provision, of ntice 15-of the rules, has determined
the pres-:rih";éd_-"raté of lli‘tﬂﬁeret. Lfl':*h: rate of interest so
determined by the ]Eggaiamr_ev,_ is reasonable and if the said
rule Is followed to award the Interest, it will ensure uniform
practice in all the cases,

Consequently, as per website of the State Bank of India i.e,

https://sbicoin, the marginal cost of lending rate (in short,

MCLR) as on date i.e,17.09.2021 is 7.30%. Accordingly, the
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47.

48.

449,

prescribed rate of interest will be marginal cost of lending
rate +2% i.e, 9.309% Per annum,

The definition of term 'interest’ as defined under section
2(za) of the Act provides that the rate of interest chargeable
from the allottee by the promoter, in case of default, shall be
equal to the rate of interest which the promoter shall be
liable to pay the allottee in case of default. The relevant

section is reproduced hﬂlqwi__
Lt iy

“(za} "interest” means the rates of interest payable by the

promoter or the allotteg; 4s the case may be,

Explanation, —For the purpase qfthf.f chau se—

(i) therate of interest chargenble from the allattee by the
promater, in case of default, shall be equal to the rate
of interest which. the pramater shall be liable to pay
the allattee, i case of defauls

(1) the Intarest pavabie by the pramoter to the allottee
shall be from the date the promoter received the
amauntor.aty part theresf tifl the date the amount or
part bﬁﬂ‘w interest thereon is refunded, and the
interest'pavable by the allottee to the promoter shall
be from the date the allottee defaults fn payment to
the promoter till the date it is paid:"

Therefore, interest on the delay payments from the
complainants shall be i:hs;ljged at the prescribed rate ie,
9.30% by the-respondent/promoter which is the same as is
being granted to the complainants in case of delay possession
charges.

section 19(10) of the Act obligates the allottees to take
possession of the subject unit within 2 months from the date

of receipt of occupation certificate. These 2 months' of
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50,

reasonable time is being given to the complainants keeping
in mind that even after intimation of possession practically
he has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely
finished unit but this is subject to that the unit being handed
over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession
charges shall be pa}rahle'fféffﬁ;he due date of possession ie,
23.01.2017 dll nff‘er of pgrsi;slﬂn of the subject flat after
obtaining uccﬂ;;-atiun ' cerﬁﬂlmie from the competent
authority plus two months ur.handlng over of possession
whichever is earlier as per the provisions of section 19{10)
of the Act,

On Cunsideraﬁnmldf--I;IIIE*'WFES, the evidence and
other record and subfiissions made by the parties, the
authority is satisfied that the respondent Is in contravention
of the provisions of the Act. By virtue of apartment buyer’s
dgreement executed between the parties on 12.05.2014, the
possession of the booked unit was to be delivered within 42
months from the date of approval of building plan
(23.07.2013) which comes out to be 23.01.2017. The grace
period of 180 days is not allowed in the present complaint

for the reasons mentioned above. Accordingly, non-
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.

compliance of the mandate contained in section 11(4) (a)
read with proviso to section 18(1) of the Act on the part of
the respondent is established. As such complainants are
entitled to delayed possession charges at the prescribed rate
of interest ie, 9.309 p.a. for every month of delay on the
amount paid by the complainants to the respondent till the
offer of possession of the subject unit after obtaining
occupation certificate frnrﬂ l:hu mmpetem authority plus two
months or handlng, wer ?f pn53e$amn whichever is earlier,
as per the prq#lqihpa' uf Sﬁﬂﬁﬁih' 18(1) of the Act read with
rule 15 of the rules and section 19 (10) of the Act.

Directions of the authority;-

Hence, the autﬁulql'Fq; hereby passes this order and Issue the
following directions under section 37 of the Act to ensureg
compliance of obligations cast upon the promoter(s) as per
the function anﬂ:'usted to the altherity under sec 34(f) of the
Act: -

i The raspdndent is di:'éf:ted to pay the interest at the
prescribed rate i.e, 9.30 % per annum for every month
of delay on the amount paid by the complainants from
due date of possession {.e, 23.01.20 17 till the offer of
possession of the subject unit after obtaining

occupation certificate from the competent authority
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plus two months or handing over of possession
whichever is earlier as persection 19 (10) of the Act
The arrears of such interest accrued from 23.01.2017
till date of this order shall be paid by the promoter to
the allottees within a period of 90 days from date of
this order and interest for every month of delay shall
be payable by the promater to the allottees before 10
day of each suhsequaﬁt mnnth as per rule 16{2) of the
rules, .I il

The cumplriinant'?s are nl'iff‘e::ted to pay outstanding
dues, if any, after adjustm ent of interest for the delayed
period. The rate of. ml!erqst chargeable from the
ﬂ“ﬂtl:&%f ‘the plﬁnmut$' in case of default shall pe
charged at the preseribed rate ie. 930% by the
respundenl:sﬁ]mnmthrf which is the same rate of
interest -ﬂﬂqﬁ"ﬁ&ﬁﬁrﬁﬁef&hall be liable to pay the
allottees; in case of default i.e. the delayed possession
charges as per section 2(za) of the Act.

The respondent shall not charge anything from the

complainants which is not part of the apartment

buyer's agreement,
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v. The respondent promoter is directed to offer
possession of the subject unit to the complainants after

obtaining OC from the competent authority.

5Z. Complaint stands disposed of.
3. File be consigned to the registry.

(Samir Kumar) (Vijay Kufmar Goyal)

Member 3 Member

Arialtog =l Al
-,
s

Haryana Real Estate Hegp lainry Authority, Gurugram
Dated: 17.09.2021 N
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