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EAL ESTATE REGULATORY
,, GURUGRAM

,mplaint no. z 7t9 of 2021
rte of filing : 03.03.202L
rst date of hearing: 22.04.202L
rte of decision : 06.10.202L

1. Dr. Suneeta Agarwal
R/O: - 343,Bhera Encla.'ilt

Delhi - 110063 ",i,',

, Paschirn Vihar, Complainant

\ v!J

1. M/s Ireo Privater Limirted
Regd. Office at: - A-11, Lst

New Delhi -110049

rloor, Neeti Bagh, Respondent

COF|,AM:

Member

Member

Complainant

Sh. l\4.K Dang (Advocate) Respondent

1. The present con:Ipli

complainant/allottee uI

(Regulation and Develo

read with rule 2B of the

)RDE

nt

ler s

ment

{arya

has been filed bY the

ection 31 of the Real Estate

) Act, 2016 [in short, the Act)

na Real Es;tate (Regulation and
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Shri Samir Kumar

Shri Vijay Kumar Goyal

Sh.,\ditya Bharech (Adv'ocate)
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ction 11(a)[a) of

ribed that the prot

rtions, responsibilj

;ion of the Act or

;nder or to the allc

ted inter se.

fin r

heA

roter

ies

the

I Complaint No. 719 of 2021. 
I

-l

;hort, the Rules) for violation

rct wherein it is inter alia

shall be responsible for all

and funr:tions under the

rules and regulations made

rs per the agreement for sale

rlru Pr t rELL r E;ra

articulars of unit de

by the connplainant,

rssion, delay period

ving tabular fornn:

e consideration, the amclunt

proposed handing over the

have been detailed in the

S. No Inllormation

1. Project rtame ernrl loc rtion "lreo [Managed ser'r'iced

apartments)", Secto r- 59,

Gurugram

2. Licensed area 3.t137 acres

3. Commercial project

4. DTCP license no, 55 of 2010 dated

37.07.2070

License valid up to 30t.07.2020

Licensee Hardcore Realtors Pvt.

Ltd. and others

5. RERA registered[/no regis :elred Registered

Registered vide t02 of
2077 dated 24.08.2017
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HABERE
GURUGI?AM

Validity Valid upto 30.06.2020

6. Date ofapproval oft rilding plan 05.09.2013

7. Unit no. RS;15-03, 1Sth floor,

to'wer-01

(annexure- 6 on page no.

95i of the complaint)

B. Unit measuring 49t2.35 sq. ft.

[annexure- 6 on page no.

95i of the complaint)

9. Date of booking 22t..02.2018

fannexure- 7 on page no.

200 of the complaint)

10. Date of iallotmLent zra.03.2018

(annexure- B on page no.

201, of the complaint)

7t. Date of eXecutior
agreement

)uyer's 2!;.04.2018
(aLnnexure- 6 on page no.

8,1 of the complaint)

L2. Payment planL Irrstallment paYment
p)lan

[ernnexure- 6 on page no.

138 of the complaint)

13. Total conLsideration Rs. 1.,02,3 2,252.9\ tt 
-

(annexure-7 on Page no.

200 of the complaint)

!4. Total amount Paid I

complainant
y the Rs. l-,06,34,999/-

(irnnexure'7 on Page no.

200 of the complaint)

15. Possession clause 7.1 Schedule for
possession of the
apartment
T'he promoter assures to
hand over possession
of the apartment,
subiect to extension of
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HARERA
GURUGRAM

registration by the
authority, on or before
30.06.2020, unless therd
is delay or failure due to
an event of "force
majeure", court orders,
or orders by any
competent authority,
statutory authority,
Government policies/
guidelines, decisions, or
any other circumstances
which may be deemed
reasonable by the
authority (hereinafter
collectively referred to as

"force majeure & other
conditions"). If the
completion of the project
is delayed due to any of
the above conditions,
then the allottee agrees
that the promoter shall
be entitled to the
extension of time for
delivery of possession of
the apartment for the
period of such delay.

(emphasis supplied)

L6. Due date ,of derlivery
possessi on

rf 3Ct.06.2020

t7. Offer of possessiion Not offered

18. Occupation cert:ifica e Not obtained

L9, Period of delay in he

possession till the di

decision i.e., 06.10.2

rding
te of
t21

over I y,ear, 3 months and 6
derys

Facts of the complaiint

The complainant has su tterI as under:

Page 4 of28
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That for marketinig and promotional purposes, the

respondent advertised the proiect through print media as

well as through its channell partnr:rs. In 2017, the

complainant Came across such advertisements and was

approached by the channel partners of the respondent

seeking investment in the project, Relyinrg on the

advertisements, the complainant yi5itr3d the project site

where the channell partnerb as well ars executives of the

respondent presented the Complainant vvith multiple options

for investment in Ehe project. The comprlainant was assured

that the projer:t would be completed in time, in fact before

time as the construction of the project was in its advanced

stages with onJIy interior works remaining.

That the complainient was thus induced jinto rnaking payment

for investing in tlhe subject unit in the said prrcject.

Accordingly, the complainant made the payments to the

respondent fot'booking the unit in the project'

That, accordingly', the respondent irssued a letten on

22.02.2018 to the complainant with respect to

acknowledgmr:nt of the booking and allotment of apartrnenl

That the comprlainant made a payment of [ts.'1,16,,34,9991^ to

the respondenrt as requested by'him frorn time to time'

That an agreeme:nt for sale dated 25.04,2018 was entered

into between the complainant and the res;londent and

registered for the surbject unil tt is interesting to note that the

agreement indicates that possession of the unit would be

Complaint No. 719 of 202t

3.

4.

5.

6.
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handed over to the com

executives of the re

complainant that as Pro

completion and her uni

prior to the deadline m

7. That on 31.05.2018,

respondent seeking the

unit. Accordingly, ttre r

accounts printed on 131.

Rs, 10,00,0007/- toward

noticed that ttre there r

the commercial shoR;

queries regarding the s

That the coml;lainrant l

property of the respon

Centre, sector 59, Gr.rr6

2078, the cornplainarnt

26 in Ireo City Centr,e.

9. That however', the co

that the abo'r'emention

excessive delaY. Theref,

02.07.2018 requested

in shop no. UG-26 in I

amount of Rs. 10, 00, /-

Page 6 ofZB

complaint No. 719 of 2021

ainant on or before 30,06.2020. The

ndent, however, assured the

ised the project was on the verge of

thereof shall be handed over much

tioned in the agreement.

r compldinant sent an email to the

tatement of account w.r.t the subject

,nt shared the statement of

sought to purchase another

a shrop/ unit in Ireo CitY

purchase of a shoP bearing no. UG-

t upon her visit to the site

:[n the construction of

project was likelY to exPerience

the complainant vide letter dated

e respondent to release her booking

City Centre and refund the booking



Complaint No.719 of Z0Zl

10. That various communi ns were exchanged between the

husband of the complai

refund of the abovemen

nt and the respondent regarding

oned Rs. 10 lacs. The comPlainant

informed that the p of refuncling the said monies

ld take some time. SubsequentlY,

the respondent informed the

cornmenced and

representative

complainant purchased

subject unit at the Projer

and cavalier attiturCe of

respondent since the

t. The complainant, though relur:tant,

agree to such adjustment as the sole

m the respondent namelY the

monies; returtrerd. However',

the complairrant lvas disa .nted witlh the unprofessional

communications were

between the husba

representative of the

and 17.10.2018.

ffiHARERA
W-etnuennltl

was

had

the

complainant that refund ,;not be possible and therefore

the only option availabl complainant was to credit the

said Rs. 10 lacs in ttre of the other property of the

oyees/ representatives of the

of Rs. 10 lacs were not

us of the r;ubject unit. Several

exchanged with respect to this

of the complainant and the

pondent on 16.08.20L8, 02.09.20L9

PageT of28
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1.1.. That on 04.10.2018, the

email to the responden

status. Thereafter, upon

credit against the

purchased from the

updated staternent of

complainant vide email

That in responser to

Complaint No. 719 of 2021

usband of the complainant sent an

seeking the updated CRM account

again seeking updated CRM

the amount of Rs. 10 lacs therein.

06.1,0.201 B ancl 09.1 1l.

account status reflecti

Rep resentati'r,e of the:

refund of ther Rs. 10 lacs

the complainant was sho

king the CRM status of the unit,

to find that even after a lapse of

almost 3 months the was no indicirtion of the excess

amount of Rs. 10 lacs the n which the respondent offered to

r property of the complainant

t namely the unit at the

project. The compla ately sent emails on

r

ir

ondent responded to the request of

mail on 09.10.2018 stating that

la.cs paid l.o'rvards purchase of

hall be credited iagainst booking of

nit and would be rel'lr:lcted in ther

at the respondent finally sent the

unts as on 16.10.2018 to the

15.10.2018.

e above email, the son of the

complainant sent an e il on 17.10.20L8 to the respondent

in the latest statement of account as

the excess amount of ,

pointing out the m

Page 8 ofZB
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ffiHARERA
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lacs. However, it is

email sent on behalf o

inadvertent miistaken

which was primarily du

terminology of 'balan

already been paid to

complaint No.719 of 2021

the balance amount did t reflect the adjustment of Rs. 10

inent to note here that the above

the complainant was based on an

ding of the stiltement of accounts

to the respondent using incorrect

amount' for amount which has

) respondent. In response to this

dated 17.1.0.201.8 clarified

that the'balance',amou

advance payments

email, the respondent

with the respondent I

to the respondent at

in the statement denotes

'ity from the respondent regarding

son of the complainant 'wrote tr: the

rted 29.10.20L8 seeking the balance

account sheet of the rit which indicated the amount clfl

respondent at the time of

That upon receiving

was followed up by another

respondent. The conrpla sought such information so that

the complainant could return of ther excess amount lying

the amount of payment to be made

e time of possession. However, no

the same.

payment tr: b,e made to 1

possession of'the uLnit. This t

response was receivr:d

Page 9 of28
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That considering the a

continued to follow

representatives of the

payment lying with tlhe

the complainant was

information was provi

assuring her that the i

15. That while the complt

sought above for almost

sent a reminder rsntail

1,6.

27.1,2.2019

post opening,,o

year or Ascott

failed to provide the

email. The complainant

emails dated 2",7 .1,2.201,9

That the respondent

with any satisfactory

complainant sent an e

Page 10 ofZB

complaint No. 719 of 202t

communications, the complainant

through discussions with the

respondent re;garding the excess

pondent. However, it appears that

y wasting her time as no

to her though the respondent kept

nation sought would be provided.

ved no information as

3 yezrr, the son of the complainant

r 20.12.201"9 to the respondent

ion of the statement of account

iled above and also seerking return

'he respondent[ in its r:mail dated

working capital is returned

Ld successful operation for a

However, the respondent

d statement of account with the

lowed up with the respondent vide

30.1,2.2019,

n failed to provide the complainant

Therefore, on 25.02.2020, the

ail to the respondent seeking the



1.7.

18.

1,9.

HARE
Complaint No. 719 of 2027

stateme

paid by

t of account y mentioning the total amount

the complai. and the balance due. In the said

letter, complainant sought the clate of possession of

the apa t.

That ile the respond t failed to provide the information

sought bove, the ndent did share the statement of

a as on 02.03.2 t9.2020 with the complainant.

That on mere perusarl ent of accounts, it became

clear the

amoun in

had col an

the respondent had received

I amount: i.e., the respondernt

of Rs,21, 46,3t0.23 from the

complainant, in good faith,

emails dated 1.0.03.2020,

comp

addre th

13.03.2

excess

compla

such

dura

That

The

cou,

nant. Tl

am<lunt

nant arlso

thr: said emails, the

20 and for return of such

to be paid for

;rrrnount 11

, the compla as consl:rained to seek legal

monies. Accordlingly, on behalf of the

t for such a long

of time.

the respondent iled to respond the issue regarding

return of excess p nt made by the comPlainant'

for return of h

Page 11 of28
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im

21.

complainant, a legal no

the respondent seeking

amounting to Rs.21,,

26.03.20L8.

20. That no response was

notice. The respondent

the legal notice issued

whilst enjoying the fruil

the respondent was; n

conduct of' thLe respo

seeking return of th

respondent.

That subsequentllY,

through the docunnents

is in willful

rules of 201,7 with

several notices had

22.07.2020 and 20.07.

respondent. Ilt also aP

moto complaint beari

Complaint No.719 of 2021

dated 03.06 2020 was issued to

of excess amount deposited

310.23 along with interest w.e.f.

ived to the abovementioned legal

ntinued to ignore the emails and

by/,.on behalf of the comPlainant

of her hard-earned monies which

ed to in any manner. Such

of mala fide and is

I provisions of'the Act of 2016 and

ct to the subject project in as much as

issued on 13,11.20L9, !7.12.2019'

20 by this zruthoritY against the

.rs from public records that a suo

no. RERA-GF:G-5386-2019 is also

equily. That the comPlainant once

ril on 1,5.L2.2020 to ther respondent

) eXC€rSS monles lYing with the

: complainant gained knowledge

n public domain that the respondent

Page lZ ofZB
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23.

24.

ffiHARERA
ffi GURIJGRAM Complaint No.719 of 202\

pending against the spondent for repeated failure to

comply with the prorrisi

2017.

of the Act of 12016 and the rules of

That upon becominrg of the abovementioned non

t, the complainant immediatelycompliances of the

sent an email to the pondent on 07.01..2021 inter olio

seeking the current projerct, explanation with

this aruthority against therespect to the notices

respondent and al$o r rn of the excet;s amount lying with

ril was followed up by email dated

y'the sor rcf thel complainernt to

ail was also sent by way of a letter

Post on ,25
"25.01.202L.

the respondent. This

1.8.01.2021-. The Said

amount lying with

acknowledgerd on 1-0

concerned unit DCr. r,q

However, no response h

That in the meanwhil

complainant has alsro

status of construction/

seeking return of the excess

dent. 'lhe said email was

the re:;pondent seeking the

was duly provided on 10.02.2021.

beerr forthcornitrg ever since.

it is pertinent to note that the

m time-to-time sought update on the

completion of the Project from the

respondent, Ott 02.(19.201.8, therepresentatives of th

Page 13 of28
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construction

However, no

Compllaint No.719 of 202L

husband of the complainant had a discussion with the

representative of the respondent wherein the husband of the

complainant sought an update on the status of construction.

The representative of the respondent assured that 'the

construction is prog ng well and this junction it's the

internal finishing which the focus'. Further, the husband of

the complainant vide email dated 3L.O7.itOL9 raised concerns

over the delay in compl

definite answers rvith :spect to his queries rergarding the

lay, etc. Upon receiving no response

e project and also sought

whatsoever, thb son o the complainant vide emall dated

1,7.12.2019 also sougJht ir

project, details I

reprepl of thel project, etc.

ivecl regardi:ng the above

while the com rs cons;tantly beren following up with

the complainant through telephone calls and emails.

Relief sought by the complainant:

The complainant has sought following re:lieffs):

rformation regarding progress of the'

g possession clate, pictures o[ the

ti) Direct the respon

Rs. 21,46,310.23 /
ent to return the excess amount of

which has been deposited with the

Page 14 of28
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respondent along

annually [or at su

from the date of

payment.

(ii) Direct the respo

annum (or at such

each month of de

date ofactualL pos

26. On the date of heari

respondent/pr,omoter at

have been committed in

Act to plead guilty or not

D. Reply on behalf of the r

The respondenLt

followirrg grounds:

i. That thr: complainl

and is lialcle to lbe

ii. That there irs no

complaint.

i ii. That the comp,lai

iv.

and decide the p nt complaint.

Page 15 of28
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ith interest @

rate deemed

osit of such

240/o as compounded

fit by this authority)

amount till date of

nt to pay interest @ 24o/o

te deemed fit by this authority)

ry on the amount deposited by

per

for

the

the

the

complainant with

promised date of r

h.e respondent, with effelct from

eliVery as per the agreernent till

ir

present complaLint.

That this authority

contravention as alleged to

lent

complaint on the

ther maintainable nor tenable

t-rightly dismir;sed.

se of action to file the present

nt has no locus standi to file the

does not have the jurisdiction to try
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V.

vi.

complaint No.719 of 202t

That ther complai t is not maintainable before this

authority for the son that the agreement contains a

the dispute to the adjudicating

That the complai t has not approached this authority

with clean hands nd has intentio:nally suppressed and

clause which ref,

officer.

concealed the

The present

maliciously with

a sheer abuse o

correct facts are

A. T'hat the

which are

the al

al facts in the present complaint.

has Lreen filed by him

motive and it is nothing but

immense goodwill, comprised

nd peace lo'ring persons and has

r;atisfaction of their customers.

ate companies have

developr:d several prestigious

:ts large numtler of families have

ah:eady shi d after having taken possession and

resident fare associations have been formed

king care of thr: day to day needs of

of the respective projects.

Ttrat the co plainant, after checking the veracity

namely,'lreo {Jity Central- Managed

t as 'Grand Arch', 'Skyon', 'Uptown',

s', 'Thr3 Corridors' etc. and in most of

of the pr:oj

Page 16 of28
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Service .A , sector 59, Gurugram had

applied lbr t of an apartment vide her

booking ap ication form. The complainant is

bound by terms of the booking application

form.

C. That bzr

respondent

22.02.20r

apartment

con

th

F. That, furthe

Covid-19 vi

project b,ein

not only di

necessanF m

the said application, the

allotment offer letter dated

to the complainant

SA- FLS15-03 for a sale

0,129.t0. Accordingly,

ted between the

ns of the buyer's

force majeure

n ban, due to

rity guidelines,

was affected.

the outbreak of the deadly

Ited in implementation of the

The outbreak resulted in

of the supply chain of the

but also in shortage of the

nstruction sites as several

on

de its

o

nr of the unit was supposed tcr

rmplainant in accordance with

labour at

PageLT of28
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labourers ve migrated to their respective

hometowns.

been classifi

the same

The covid-19 outbreak which has

as 'pandemic" is an Act of God and

apprehensi

as thus beyond the reasonable

of respondent. The time period

covered by above-mentioned force majeure

events is ired to be added to the time frame

mention e respo.ndent cannot be held
;i

responsible

beyond its

force maj

respondent

construction

soon ap:ply

certificate. I

circumrstances which were

It is pertinent to mention

th-ii?uthority had vide its order

) HARERA/GGM (Adnnin) datecl

extended the regisrtration and

automaticaltly b), 6 months due

lf tlovid-19, Even thLis authority,

de the said orderr thilt due to the:

condition, the regular d evelo prrrent:

work of the il est:rte projer:ts have been getting

alfecterl.

G. Tlhat desp the above-mentioned scenario, the

has already completed the

of the tower in which the unit

allottecl to complainant irs located and it shall

for the grant of the occupation

is pertinent to mention here that

work in the said tower in questiononly finisrhi

Page 18 of28



ffiHARERA
ffi-. GURLIGRAM Complaint No. 719 of 2021

is left and is being undertakr:n by the respondent

currently.

H. That it is; submitted that the complaitrant is a real

estate investor who had booked the unit in

question with a view to earn quick profit in a

short period. However, il" appears that her

calculations haye gone wrong on account of

severe slu

complaina

allowed to succeed.

I estate market and the

to unnecessarily harass,

p,ressu.rize and blackmail the respondent by filing

such baseless, false and frivolous connplaint. Such

nnalafider tactics ol the complainant cannot be

rbj ection regarding jurisdiction

observes that it hzrs territorial as werll as subject matter

jurisdiction trc arijudicate the present cotnplaint for the

reasons given below'.

E. I Territorial iurisrdiction

of authority tcl entertain the pr'esent conrplaint. I'he authority

As per notification no. t/92/2017-ITCP datecl 1,4.12.201.7

issued by Town and Country Planning Department, Haryana

the jurisdiction of Htaryana Real Estate Regulatory Authority,

Gurugram shall be r:ntire Gurugram dis;trict for all purposes.

In the present case, the project in question is situated within

Page 19 of28



HARE
Complaint No. 719 of 2021.

the planning area of urugram distr:ict. Therefore, this

authority has complerte torial jurisdi,ction to deal with the

present complaint.

E. II Subiect-matter i

Section 1,1,(4)(a) of the 2016 provides that the promoter

shall be responsible to t allottees as per agreement for sale.

Section 1,1,(4)[a) is repro uced as hereunrder:

fi$)(a)
responsible for

nctions under
regulattanS

per the

responsibilities and
this Ac:t or the rules

to the allottees
of

oJ'all
se may be,

a'rees to the
ft authority,, as

..1
the builder

15 of the btBA

. is responsible
qnd functions
as provided in

of the

and

real estate agen this Act and the rules ctnd

lations made

So, in view o the provisions of the Act quoted above, the authority

has compl jurisdiction to decide the complaint regarding non-

of oLrligations by the promoter le:lving asidecompliance

compensa

complainernt at a later stage.

Act
cast

f oLrligations by the promoter le:lving aside

which is to be decided by the adjudicating officer if

pursued by

Page20 ofZB



HARTRA
W*GURUGRAM Complaint No. 719 of 2021,

28.

F. Findings on the relief sought by the connplainants.

I. Delay possession charges: To direct the respondent to
to pay interest @ 240/o per annurrn [or at such rate

deemed fit by this authority) for each month of delay on

the amount deposited by the complainant with the
respondent, with effect from the promised date of
delivery as per the agreement till the date of actual
possession"

In the present complaint, lainant intend to continue

lay possession charges aswith the project and i

provided under the p on 18(1) of the Act. Sec.

1B[1) proviso

"section 78tt - Return of an

s o'oes not intend to
rc shall be paia!,, by the

month o_f delay, till the

4 at such rote as may be

29. Clause 7.1 dated 25.04.201.8,

provides for handirng over possessiotr and the same is

reproduced below:

7.1 Schedule for possession of the apartment

"7,7 ....The Promoter assures to hand over possession of the

Apartmenl:, subject to extension of registratictn by the

Authority, on or tbefore 30.06.2020, unless there is delay or

failure due to an event of "force maieure", court a,rders, or

orders b.y any competent authority(ies.), .statutory

authority(ies), Government pot!icies/ guid' elines, decisions, or

i:; unaltle to give

Page2L of28
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any other circum,stances which moy be deemed reasonable

by the Authority' (hereinafter collectively retferred to as

"Force Majeure & }ther Conditions"). lf the com,oletion of the

Project is 'delayeat due to any of the above conditions, then

the Allottee agrees that the Promoter shall be entitled to the

extension of time .for delivery of possession of the Apartment

for the period of s,uch delay.

30. The buyer's agreement is a pivotal le13al document which

should ensure that the rights and liabilities of both

builder(s)/promoter(s) and buyer[s)/allottee(s) are

protected candidly The t*.nt bu1rel's agreement lays

down the terrns thert govern the sale ,of differr:nt kinds of

properties like resjidential, commercial etc. between the

buyer and builtder, It is in the interest of both the parties to

have a well-clraftecl apartment buyer's agreement which

would thereby' protect the rigtrts of both the burilder(si and

buyer[s) in the unfortun2ls syent of a dispute that may arise.

It should be rlrafted in the simprle and unalnbiguous language

which may be unclerstood by a conlmon man with an

ordinary educatircnal background. It should contain a

provision with regard to stipulated time of delivery of

possession of t;he apartment, plot or building, asthe case may

be and the right ol the buyen/allotteer in case of delay in

possession of the unit. In pre-RERA period it was a general

practice among the promoter('s)/developer("s) to invariably

draft the tenrns of the apartrnent bu1'g1''5 agreement in a

manner that benefited only the promoters/developers. It had

arbitrary, unilateral,, and unclear clausers that either blatantly

Complaint No. 7L9 of 202t
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favoured the promoters/developers or gave thent the benefit

of doubt because of the total absence of clarity over the

matter.

The respondent promoter has proposed to handover the

possession of the subject unit on/ or before 30.06.2020,

unless there is delay or failure due to an event of "force

statutory authority, )vernment policies/ guidelines,

decisions, or any othef'c

reasonable by collectively referred

to as "force & other conditions"'). If the completion of

lnces which may be deemed

the project is dela)'erl due to an'y of the above conditions, then

the allottee

32.

for the period of suclh delay.

to section 18 llrovides that where an allottee does not intend

to withdraw from the project, he strall be paid, by the

promoter, interest for every month of delay, till the handing

over of possession, at such rate as may' be prescribed and it

has been prescribecl under rule 15 of the rules. Rule 15 has

been reproduced as under:

Page23 of28

HAREl?E
GURUGRAM



ffiHARERA
ffieunuennv

Rule 75. Prescribed rate of interest- [Proviso to sec:tion 72,
section 78 and s'ub-section (4) and s'ubsection (7) of
section 791

(1) For the purloosl of proviso to section L2,; set:tion L8;
and sub-sections (4) and r(7) of sectiofi 1.9, the "interest
at the rate p'rescribed" shall be the litate Elank of India
highest marlTinal cost of lending rate +20/0.,:

Provided that in case the State Bank of India
marginal co,st of lending rate (MCLR) is not in use, it
shall be reptlaced by such benchn,tark lentling rates
which the St,ate Bank of India may fix from tim,e to time

for lending to the general public.

33. The legislature in its; wisdom in the subordinate legislation

under the provision of ruli 15 of the rules, has determined

the prescribedl rate of interest. The rate of interest so

determined by the legislature, is reasonLable ancl if the said

rule is followecl to a'nvard the interest, it will ensrure uniform

practice in alt the cases. The Haryana Real Estal.e Appellate

Tribunal in Emaar MGF Land Ltd. vs. Sirnmi Sikka observed

"64. T'ol:ing the case from another ongle, the allottee was
only entitleal to l:he' delayed possession charges/'int'erest only
at the rate c,tf Rs.L5,/- per sq. ft. per month as per clause 18 of
the Buyer's ,Agreement for the period of such delay; whereas,
the promoter wos entitled to interest @ 240/o per annum
compoundec,l at 'thet time of every succeedingy instcrlment fnr
the delayed paynter,rts. The functions of the AuthoriQ,/'f ribunal
are to safeguard the interest of the aggrieved person, may be

the allottee or the promoter. The rights of the parties ore to be

balanced and must be equitable. The promoter cannot be

allowed to take una'ue advantage of his dontinate post'tion and
to exploit t:h'e needs of the homer buyers. Tltis Tribuncrl is duty
bound to toke into consideration the legis,tative int'ent i.e., to
protect the interes't of the consumers/allottees' in the real
estate secl:o,r. The clauses of th,e Buyer's Agreement entered
into between the porties are one-sided, unfair and
unreasonobl'e wit:h respect to the grant of interes't for deloyed
possession. Ther,s ore various ,other clauses in the Buyer's
Agreement which 17ive sweepinlT powers to the prornoter to

Complaint No.719 of 2021"

Page24 of28



ffiHARERA
ffianLrcRAM

35.

34.

cancel the o,llotment and forfeit the amournt pa,id. l'hus, the
terms and conditions of the Buyer's Agreement dated
09.05.2014 or€ €x-tfacie one-sidtzd, unfair and unrea,sonoble,
ond the same shall constitute the unfair trqde proctic:e on the
part of the promote'r. These type,s of discriminatoty terms and
conditions o,f the lTuyer's Agreement will not lte ft'nal and
binding."

consequently, ias per website of the starte Bank rof India i.e.,

https://sbi.co.in, the marginal cost of lerrding rate [in short,

MCLR) as on 06.10.2021, is 7.30o/o per annum. l\ccordingly,

the prescribed nate ol'interest will be marginal cos;t of lendirrg

rate +2o/o i.e.,9.30 o/o pter hndurn,

The definitiorr of term tnterest' as der'ined under section

Z(za) of the Act provides that the rate of'interest chargeable

from the allottere by the promoter, in case of default, shall be

equal to the rate of interest rnrhich the promoter shall be

liable to pay the allottee, in ciase of dr:fault. 'the relevant

section is reproduced below:

"(za) "inte)"est" meruns the rate:; of intere,st pa1,able, by the
promoter or the allottee, as the case may be.
Explanation. 

-Fa,r the purpose o.,f SPi5 clause-
(i) the ra,te oJ- interest chargenble from thet allottee by the

prornoter, in case of default, shall be equal to the rate
of interest wltich the promoter shall be liabte to pay the
allottee, in case of default;

(ii) the ir,rterest poyable by the promot'er to the allottee
shall be Jro,m the date the promoter received the
ema,unt or ony part thereof till the date the antount or
part t:hereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be fr"om the d'ate the allottee defaults in payment to the
prornoter t:ill the date it is ,paid;"

Therefore, interest on the rielay pzryrnents from the

complainant shall be charged at the prescribed rate i.€r.,

9.30o/o per annum by the resporrdent/promoter v,rhich is the

Complaint No.719 of 2021
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same as is being granted to the complainant in case of delay

possession charges.

37. Section 19(10) of the Act obligates the allottee to take

possession of the subject unit within 2 rnonths from the date

of receipt of occupation certificate. 'llhese 2 months' of

reasonable time is being given to the complainant keeping in

mind that even after intimation of possession practically he

has to arrange a lot of logistics and requisite documents

including but not ljimited to inspection of the completely

finished unit but this; is subject to that the unit being handed

over at the Ume of taking posse:ssion is in habitable condition,

It is further cliirified that the delay pos:session c:harges shall

be payable from the due date of possession i.e., 30.06.2020

till the offer ol'possession of thre subjecl[ unit after obtaining

occupation certificate from the competent authority plus hvo

months or handin6l o,ver of poss;ession whichever is earlier as

per the provisions of section 19[10) of the Act.

38. On consideration o,[ the circumstancers, the er,ridence ancl

other record and s;ubmissions made b), the parties, the

authority is satisfied that the rr:sponderrt is in contravention

of the provisions of the Act. Blr virtue of apartnnent buyer's

agreement exercuted between the parties on 25.1)4.2018, the

possession of the b,ooked unit was to be delivered on/ or
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before 30.06.2020. Accordingly, non-compliarnce of rthe

mandate contained in section It(a) [a) read witth proviso to

section 1B[1) of the Act on the part of the rr:spondent is

established. As such complainant is entitled to dela1,s6

possession chrarges at the prescribed rate of interest jL.e.,

9.30o/o p.a. for eveq/ month of delay on the ?rnouht paid by

the complainant to the respondent from the due date of

possession i.e,, 30.06.2020 till the offer of possr:ssion of the

subject flat after obtaining occupation certificate from the

competent authorily plus two months or hanrling over of

possession whicher,,er is earlier as p(3r the prrovisions of

section 1B[1) of the Act read with rule 15 of the rules and

section 19 (10) of the Act.

Directions of the authority: -

Hence, the authoriQr hereby passes thil; order a.nd issue the

following direrctions; under section 37 of the Act to ensure

compliance of obligations cast upon the, prornoter as per the

function entrusted to the authority under sec 34(fJ of the

Act:-

i. The respondent is directed to pery the interest ert the

prescribed rate i.e., 9.30 'o/o per annum for every nronth

of delay on the amount paid by thel comprlainant frrcm

due datr: of possession i,e., 30.06.2020 till the offer of

possession of the subject flat after obtaining occupation

certific:ate from the competent authorir[y plus two

Complaint No. 719 of 2021
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months or handing over of possession whichever is

earlier as per section 19 [10) of the 'Act'

ii. The arrears of such interest accrued frclm 30.06.2020

till date of this order shall be paid by the promoter to

the allottee within a period of 90 derys frrcm date of this

order ancl interest for every mon1h of delay shall be

payable by the promoter to the allottee before l-Oth day

iii. The resPondent is I to handover the PhYsical

it after obtaining OC fromafte r

of each subsequent month as per rule 1't5(2) of the

rules. ',,i. .,,.,,

The respondent is direeted to handover the physicalrespondent

ession of thei

com

40.

4L.

iv. The

Compl

File be

(!iam

shall nr

:h is not

the

,[ViiaV Kuttl-ar

Member

naH

: 06.

Ha rya

Dated

Estate Regulatory Authority, Gurugram
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