HARERA

® GURUGRAM Complaint No, 719 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 719072021
Date of filing - 03.03.2021
First date of hearing: 22.04.2021
Date of decision : 06.10.2021

1. | Dr. Suneeta Agarwal
R/0: - 343, Bhera Enl:lwﬂ. E'é’gnhim Vihar, | Complainant |
Delhi - 110063 e b |

ksl

|
Versus

1. | M/s Ireo Private Limited
Regd. Office at: - A-11, 1% Floor, Neeti Bagh, | Respondent
New Delhi -110049

- ——

CORAM: _
Shri Samir Kumar L1 | Member
Shri Vijay Kumar Goyal ~ RE( | Member
APPEARANCE: v |
Sh. Aditya Bharech (Advocate) . | complainant
Sh. M.K Dang (Advocate) Respondent

ORDER

1. The present complaint has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development] Act, 2016 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and
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Development) Rules, 2017 (in short, the Rules) for violation

of section 11(4)(a) of the Act wherein it Is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made
thereunder or to the allottee as per the agreement for sale

executed inter se.

Unit and project relat&djm

The particulars of uﬁif delﬂﬂs-‘, sale consideration, the amount
paid by the complainant, date of proposed handing over the
possession, delay peried, if any, have been detailed in the

following tabular form:

5. No, Heads Tg |l JT | Information
1. |Project name"mﬂ logation ~ | "Ireo (Managed serviced
B ! apartments]”, Sector-59,
{ J Gurugram
Licensed area | 3937 acres
Nature of the project Commercial project
4. | DTCPlicenseno. Seofo0i0daed |
31.07.2010
License valid up to 30.07.2020
Licensee - Hardcore Realtors Pvt.
Ltd. and others
5. RERA registered/not registered | Registered
Registered vide 102 of

2017 dated 24.08,2017
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Complaint No, 719 of 2021

Validity

Valid upto 30.06.2020

Date of approval of building plan

05.09.2013

Unit no.

RS15-03, 15 floor,
tower-01

(annexure- & on page no.
95 of the complaint)

Unit measuring

492,35 sq. ft
[annexure- 6 on page no.|
95 of the complaint)

Date of booking

22.02.2018

(annexure- 7 on page no.
200 of the complaint)

10.

Date of allofment

LY J L]

32.03.2018

(annexure- B on page no,
201 of the complaint)

11.

Date of execution of buyer's
agreement

- 25.04.2018

(annexure- 6 on page no.
84 of the complaint)

12.

Payment plan

% i

f i %
. -

e

Installment payment
plan

[annexure- 6 on page no,
138 of the complaint)

13.

Tutalfﬂ'er@n:' _| ) ‘-'. el
BB YAW

T Rs1,02,32,25291/-
[annexure- 7 on page no.

200 of the complaint)

2

Total amount paid By the
complainant

|
Rs. 10634999/- I

(annexure- 7 on page no.
200 of the complaint]

15.

Possession clause

7.1 Schedule for
possession of the
apartment

The promoter assures to|
hand over possession
of the apartment,
subject to extension of |
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Lis

i registration by the

- authority, on or before
30.06.2020, unless therg
is delay or failure due to
an event of "force
majeure”, court orders,
or orders by any
competent authority,
statutory authority,
Government policies/
guidelines, decisions, or
any other circumstances
which may be deemed
reasonable by the
authority (hereinafter
collectively referred to as
"force majeure & other
conditions"). If the
completion of the project
is delayed due to any of |
the above conditions,
then the allottee agrees
that the promoter shall
be entitled to the
extension of time for
delivery of possession of

the apartment for the
period of such delay.
| | ; (emphasis supplied)
16. | Due date of delivery of 30.06,2020
possession;
17. | OHer of possession Not offered
18. | Occupation certificate Hu:.-t_nbtalned
19. | Period of delay in handing over | | year, 3 monthsand 6
possession till the date of days
. decision L.e., DE_.!E.E!]EI
Facts of the complaint

The complainant has submitted as under:
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3

That for marketing and promotional purpeses, the
respondent advertised the project through print media as
well as through its channel partners. In 2017, the
complainant came across such advertisements and was
approached by the channel partners of the respondent
seeking investment in the project. Relying on the
advertisements, the complainant visited the project site
where the channel pa.rm%jﬁ well as executives of the
respondent presented tﬁ'é&éﬁﬁlninant with multiple options
for investment in the project. The camplainant was assured
that the project would be completed in time, in fact before
time as the cﬁnﬁuucﬁﬂﬁ of the project was in its advanced
stages with anly interior works remaining.

That the complainant was ﬂ-im induced into making payment
for investing iq. the subject unit in the said project
Accordingly, tHE--l.'Eﬁmpf_ﬁm&hr"mndE the payments to the
respondent for huukiﬁ'g‘*ﬁ&ﬁﬂﬁﬂ'ﬂme project.

That, accordingly, 'l_zl‘néli !Esipundum igsued a letter on
22022018 J“h’i:_-::f :'thle" "Eﬁni-];r1nlnant with respect to
acknowledgment of the booking and allotment of apartment
That the complainant made a payment of Rs.1,16,34, 999/~ to
the respondent as requested by him from time to time.

That an agreement for sale dated 25.04.2018 was entered
into between the complainant and the respondent and
registered for the subject unit. It is interesting to note that the

agreement indicates that possession of the unit would be
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handed over to the complainant on or before 30.06.2020. The

executives of the respondent, however, assured the
complainant that as promised the project was on the verge of
completion and her unit thereof shall be handed over much
prior to the deadline mentioned in the agreement.

7. That on 31.05.2018, the complainant sent an email to the
respondent seeking the statement of account w.r.t the subject
unit. Accordingly, the rgs;l,ggﬂeﬁt shared the statement of
accounts printed on 31. Mﬁlg

8. That the complainant haf::l.‘ alim suught to purchase another

property of the rpspﬂnﬂm n?lﬂﬂf}' a s]:mpf unit in Ireo City
Centre, se::tu‘.r-_jjﬂ‘,f Gurgaon. In furtherance thereof, in March
2018, the -:dm‘pli:jinani rlua&ﬁ payment of booking amount of
Rs. 10,00,000/- tﬁWards purchase 'of a shop bearing no. UG-
26 in lreo City Centre.

9. That however, the éﬂnipléiﬁﬁm “upon her visit to the site
noticed that ?efham unllés;nné:rugrass in the construction of
the cnmmerﬂai shup?.l -uf 11'::1 City Centre. Upon raising
queries regarding l':h.é.sai‘i":t;: the Eﬂﬁ‘lplﬁinant was informed
that the abovementioned project was likely to experience
excessive delay, Therefore, the complainant vide letter dated
02.07.2018 requested the respondent to release her booking
in shop no. UG-26 in Ireo City Centre and refund the booking
amount of Rs. 10, 00, 000/-,

Pape 6 of 2B




HARERA

@ CURUGRAM Complaint No. 719 of 2021 ]

10. That various communications were exchanged between the

husband of the complainant and the respondent regarding
refund of the abovementioned Rs. 10 lacs. The complainant
was informed that the process of refunding the sald monies
had commenced and would take some time. Subsequentiy,
the representative of the respondent informed the
complainant that refurtdiﬁﬁ%_l:fﬁl_nm be possible and therefore
the only option auajlahléit&;;;!ﬁ_ﬁumplainant was to credit the
said Rs. 10 lacs in the E__a_-,rmei_it of the other property of the
complainant purchased l:'mm the respondent namely the
subject unit at the project. The complainant, though reluctant,
had no aiternaﬂv? hut to EE‘%E to such adjustment as the sole
way of g:amng1 h_n;r J;grd-ea@eé monies returned. However,
the cnmplainaﬁt was disaﬂi&lnted with the unprofessional
and cavalier attitude of I:he empluyees / representatives of the
respondent ;inue ‘the paymmt of Rs. 10 lacs were not
reflected in the CRM status of the subject unit. Several
communications were exchanged with respect to this
between the husband of the complainant and the

representative of the respondent on 16.08.2018, 02.09.2018

and 17.10.2018.
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11.

12,

That on 04.10.2018, the husband of the complainant sent an
email to the respondent seeking the updated CRM account
status. Thereafter, upon checking the CRM status of the unit,
the complainant was shocked to find that even after a lapse of
almost 3 months there was no indication of the excess
amount of Rs. 10 lacs therein which the respondent offered to
credit against the utﬁﬂij.ﬁ-ﬂ}@pert}r of the complainant
purchased from the r&ﬁﬁ‘;}i{ém‘lt namely the unit at the
project. The ﬂgmp}airjapt 'ié:mnediatelg.r sent emails on
06.10.2018 aﬁd.ﬂ?.iﬂ.iﬁlﬂz.@&;ﬂ’agﬂln seeking updated CRM
account status réheﬂlng the amount of Rs. 10 lacs therein.
Representative of l:he.res;:und ent responded to the request of
refund of the R-k.__.:l_.ﬂ-l_y.:s vide email on 09.10.2018 stating that
the excess amnu’ﬁrbf ﬂ;. ‘IﬁTﬂﬂ;‘pa'ld towards purchase of
shop in Ireo %“5-‘:; Eenn'e shaﬂ 11& ;Itﬂlted against booking of
the complainant in the unit d would be reflected in the
statement accordingly. 'i;‘hat the respondent finally sent the
updated statement of accounts as on 16.10.2018 to the
complainant vide email dated 16.10.2018.

That in response to the above email, the son of the
complainant sent an email on 17,10.2018 to the respondent

pointing out the mistake in the latest statement of account as
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e

the balance amount did not reflect the adjustment of Rs. 10
lacs. However, it is pertinent to note here that the above
email sent on behalf of the complainant was based on an
inadvertent mistaken reading of the statement of accounts
which was primarily due to the respondent using incorrect
terminology of 'balance amount’ for amount which has
already been paid to the lfeﬁ_:r'pnndﬂnt. In response to this
email, the respondent b’{!ﬂ!t{:ﬁgﬂ dated 17.10.2018 clarified
that the halancegamuumﬂ'tﬂ%ﬂﬁd inthe statement denotes
advance pa}.l’n:pEHE :&acemd,,

That upon rem~;1ng cl_ar-lty from the respondent regarding
the *balance m‘_rjgt!lnt'}_thﬂ'_ sof of the camplainant wrote to the
respondent u.i'cfié. Ernal] dated 29.10.2018 seeking the balance
account sheet of the Hjlit which indicated the amount of
payment to _!he_:,lma_ge to &IF rgmgndent at the time of
possession ofthe unit. Thisiemail was followed up by another
email dated 31 1[1 ZIEI Sﬂrlt by the complainant to the
respondent. The r:umplainant suught such information so that
the complainant could seek return of the excess amount lying
with the respondent less the amount of payment to be made
to the respondent at the time of possession. However, no

response was recelved to the same,
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14,

15.

16.

That considering the above communications, the complainant
continued to follow up through discussions with the
representatives of the respondent regarding the excess
payment lying with the respondent. However, it appears that
the complainant was merely wasting her time as no
information was provided to her though the respondent kept
assuring her that the infg;;'i:séﬁhﬁ'su ught would be provided.
That while the mmpi’ﬁéﬁ%}:;{g&eiv&d no Information as
sought above I’ur_almus; m';e _',rd'.-ar the son of the complainant
sent a reminder email .on 20.12.2019 to the respondent
requesting updated version of the statement of account
considering thé' ﬁlc*tS-da:JmIeii:l above and also seeking return
of the wnrmng eapar.:al The respondent in its email dated
27.12.2019 respundud szat 'ﬁe wﬂrki*ng capital is returned
post opening of the pmﬁ:ﬁﬂy.pud_su:ces_sful operation for a
year or Ascott ﬁeclﬁeﬂ himeénﬂ. Hawwar, the respondent
failed to provide the updated statement of account with the
email. The complainant followed up with the respondent vide
emails dated 27.12.2019 and 30.12.2019.

That the respondent again failed to provide the complainant
with any satisfactery response. Therefore, on 25.02.2020, the

complainant sent an email to the respondent seeking the
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18.

19.

statement of account clearly mentioning the total amount
paid by the complainant and the balance due. In the said
letter, the complainant also sought the date of possession of
the apartment.

That while the respondent failed to provide the information
sought above, the respondent did share the statement of
accounts as on 02.03.2020/03.08.2020 with the complainant.
That on mere perusal nfﬂ&%ﬁiﬁment of accounts, it became
clear to the cump[amam: &ﬂaﬁ the respondent had received
amount in ﬂxf.‘as to the uﬂ}i&d amount [e, the respondent
had collected an excess amount of Rs.21, 46, 310.23 from the
complainant, Therefore, the complainant, in good faith,
addressed th.e Issue at hand vide emails dated 10.03.2020,
13.03.2020 and.ﬁtﬂﬂzﬁﬁﬂ ;éu:d rﬂqueﬁted for return of such
ExCess arnmq.;nt[ m:un a;Ee“I In _the said emails, the
complainant Jllﬂl ﬁgﬂ:ﬂ]ﬂ r.h ed interest to be paid for
such excess amount lying with the respondent for such a long
duration of time. |

That as the respondent failed to respond the issue regarding
return of excess payment made by the complainant
Therefore, the complainant was constrained to seek legal

counsel for return of her monies. Accordingly, on behalf of the

Page 11 of 28



HARERA

< CURUGRAM Complaint No. 719 of 2021

20.

21.

complainant, a legal notice dated 03.06.2020 was issued to
the respondent seeking return of excess amount deposited
amounting to Rs21, 46, 310.23 along with interest w.ef
26.03.2018.

That no response was received to the abovementioned legal
notice. The respondent continued to ignore the emails and
the legal notice issued'_hyi on behalf of the complainant
whilst enjoying the frutggqg heg hard-earned monies which
the respondent was -nilt':c'i?ht_lﬂg‘d to in any manner. Such
conduct of ﬂté-,-fﬁﬁ'puﬁﬂtn; 14&:1"1!31-:5 of mala fide and is
impermissibjﬁﬁhﬁaw and ec;;lui‘c;t That the complainant once
again sent a ra‘fhfp der email on 15.12.2020 to the respondent
seeking return of the excess monies lying with the
respondent. | '

That subseguently, the complainant gained knowledge
through the docitments in public.domain that the respondent
is in willful default of the provisions of the Act of 2016 and
rules of 2017 'I.;'hflﬂ'l -respe:l: to the subject project in as much as
several notices had been issued on 13.11.2019, 17.12.2019,
22.01.2020 and 20.07.2020 by this authority against the
respondent. It also appears from public records that a suo

moto complaint bearing no. RERA-GRG-5386-2019 is also
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24,

23,

24

pending against the respondent for repeated failure to
comply with the provisions of the Act of 2016 and the rules of
2017.

That upon becoming aware of the abovementioned nom
compliances of the respondent, the complainant immediately
sent an email to the respondent on 07.01.2021 inter alia
seeking the current sl;at}.g@%thé project, explanation with
respect to the notices &ﬁlﬁd_fhy this authority against the
respondent and also FEZE;.I-I‘II:ILQ:r.:tl.iE excess amount lying with
the respondent. This emﬂi ﬁ:-fnllnwed up by email dated
18.01.2021. The said email was also sent by way of a letter
dated 19.01.202 ﬁ-,}hru ugh India Post on 25.01.2021.

That anﬂﬂler.i!ghgi_];wﬂas s_;_ené;r‘hy‘-tl'uﬁ!spn of the complainant to
the r.Eﬁ]Jﬂﬂdiem:~ l:m Mﬁ:’ﬂ'&?ﬁl Q&Ekh':g return of the excess
amount I:,.n'nﬁ w:lth Ithétjrf'ﬁ": :nn_dgnt. The said email was
acknowledged on 10.02.2021 by the respondent seeking the
concerned unit no, which was duly provided on 10.02.2021.
However, no response has been forthcoming ever since.

That in the meanwhile, it is pertinent to note that the
complainant has also from time-to-time sought update on the
status of construction/ completion of the project from the

representatives of the respondent. On 02.09.2018, the
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husband of the complainant had a discussion with the

representative of the respondent wherein the husband of the
complainant sought an update on the status of construction,
The representative of the respondent assured that ‘the
construction is progressing well and this junction it’s the
internal finishing which is the focus’, Further, the husband of
the complainant vide Emﬂilw 31.07.2019 raised concerns
over the delay in Eumpw,gt%[ l:he project and also sought
definite answers mﬂr_‘ﬂgeec}:_ to his queries regarding the
start and launch 'dafér_ﬂrﬁzfﬂ;r‘em'em of the occupation
certificate, dﬂfitllg_iffn.n of delay, etc. Upon receiving no response
whatsoever, tﬁ'é son of the complainant vide email dated
17.12.2019 also sought information regarding progress of the
project, details I'Egafdl—l?g pusslas:rinn date, pictures of the
construction of the proj l“[prugress report of the project, etc.
However, no ;eémtsi 1 mﬁ‘ﬂmd regarding the above
while the :nmplht_miﬁt_.has constantly been following up with

the complainant through telephone calls and emails,

C. Relief sought by the complainant:

25. The complainant has sought following relief(s):

(i) Direct the respondent to return the excess amount of
Rs. 21,46,310.23/- which has been deposited with the
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respondent along with interest @ 24% as compounded
annually (or at such rate deemed fit by this authority)
from the date of deposit of such amount till date of

payment.

(ii) Direct the respondent to pay interest @ 24% per

annum [or at such rate deemed fit by this authority) for
each month of delay on the amount deposited by the
complainant with Ehg.;tﬂﬁﬂndent, with effect from the
promised date of dﬁeilmur as per the agreement till the
date of actual pnssessi.l:-m. .

26. On the date of heerrh'ig.tlw authority explained to the
respondent/promater about the contravention as alleged to

have been committed in relation to section 11(4) (a) of the
Act to plead guilty or not to plead guilty.

D. Reply on hehﬁlﬁ!’_ﬁﬂﬁ&_ spondent

ii.

1l

1V,

The respondent has ﬁﬂﬂtﬁ‘ﬂd&ﬂ the complaint on the
following grounds. -

That the cﬁmi:ulil.nlJ is‘neither maintainable nor tenable
and is liable ta be out-rightly dismissed.

That there is no cause of action to file the present
complaint,

That the complainant has no locus standi to file the
present complaint.

That this authority does not have the jurisdiction to try

and decide the present complaint.
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That the complaint is not maintainable before this
authority for the reason that the agreement contains a
clause which refers the dispute to the adjudicating
officer.

That the complainant has not approached this authority
with clean hands and has intentionally suppressed and
concealed the material facts in the present complaint.
The present cufﬂgﬁi’jﬁh has been filed by him

maliciously with aiL_' It terior motive and it is nothing but

a sheer ahum! of thn .nrucess of law. The true and
correct facts are a follows:”

A. That the I'é!"-';;ﬂli!.ﬂEl'l-l is a reputed real estate
developer having immense goodwill, comprised
of iat-if abiding aml peace loving persons and has
always believed }n satisfaction of their customers.
The E;pﬁnﬂ?ﬂ%f? Iti' associate companies have
developed “and.- delfVered several prestigious
projects such a8 Grand Arch’| ‘Skyon', ‘Uptown’,
'ﬁurgaun Hills', “The Corridors’ etc, and in most of
these projects large number of families have
already shifted after having taken possession and
resident welfare associations have been formed
which are taking care of the day to day needs of
the allottees of the respective projects.

B. That the complainant, after checking the veracity

of the project namely, Ireo City Central- Managed
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Service Apartment’, sector 59, Gurugram had

applied for allotment of an apartment vide her
booking application form. The complainant is
bound by the terms of the hooking application
form.

C. That based on the said application, the
respondent vif:le its allotment offer letter dated
22.02.2018. Q[igumd to the complainant
apartment no. -' i lﬂ‘l‘}MEAa RS815-03 for a sale

!

Eunsfdﬂrﬁﬂnn tif Rs 1,14,00,129.10. Accordingly,

hn.r

maﬂﬁ:eeﬂént saléwas executed between the
pénfaﬁ to the comple aint of 25.04.2018.

D, Ti:ul[ﬂ'lE pﬂSEEEE’Iun of the unit was supposed to
be pifered to the complainant in accordance with
th'a"a_gi'ua_’ﬂ r[pmis and conditions of the buyer's
agreement and booking form.

E. That on ‘account-of certain force majeure
C#Cﬁh#mc&m%.ra& ;Ensjrucl:lun ban, due to
court order/ governmental authority guidelines,
the 1htplemelltahuj:1--‘uﬁhe project was affected.

F. That, furthermore, the outbreak of the deadly
Covid-19 virus resulted in implementation of the
project being affected. The outbreak resulted in
not only disruption of the supply chain of the
necessary materials but also in shortage of the
labour at the construction sites as several
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labourers have migrated to their respective
hometowns, The covid-19 outbreak which has
been classified as ‘pandemic’ is an Act of God and
the same was thus beyond the reasonable
apprehension of respondent. The time period
covered by the above-mentioned force majeure
events is required to be added to the time frame
mentioned ah.-m:%‘l‘h& respondent cannot be held
responsible for tha circumstances which were
beyond- its mntm] It is pertinent to mention
herein that'Even l;hfs autharity had vide its order
no. 9/3-2020 HERERA;GGM{Aumin] dated
EE.L‘I§ 2020 ‘had extended the registration and
lelﬂﬁh Jhreﬁautnmrimlly by 6 months due
[ﬁ‘-ﬂ'l,e- uuthr@k of Covid-19. Even this authority
had agmpiﬁdek thie said order that due to the
force ma;eﬁr&mﬁiﬂﬂ‘n the regular development
WprE of the F-Leai Es_h:ite projects have been getting
affected. 1k
That despite the above-mentioned scenario, the
respondent has already completed the
construction of the tower in which the unit
allotted to the complainant is located and it shall
soon apply for the grant of the occupation
certificate. It is pertinent to mention here that
only finishing work in the said tower in question
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E.

is left and is being undertaken by the respondent
currently.

H. That it is submitted that the complainant is a real
estate investor who had booked the unit in
guestion with a view to earn quick profit in a
short period. However, it appears that her
calculations have gone wrong on account of
severe slun;?:wg.;eal estate market and the
complainant ﬂﬁ?vf,ﬂmnt to unnecessarily harass,
pressmﬁe.aq@iqml;kmall the respondent by filing
sud‘fbﬁe&ﬂ;&fﬁlﬁ and frivolous complaint. Such
raalafide tactics of ‘the toftplainant cannot be
allowed to succeed.

Jurisdiction of the authority

27, The respnndent has mis&d an t}hjem on-regarding jurisdiction

of authority to Entuttﬁh the | prﬁeht complaint. The authority
observes that it 1'13,5 tErﬁ'r.‘ﬁﬁal as well as subject matter
jurisdiction k adjuﬁmﬁﬁ; tlfe present complaint for the
reasons given below.

E. I Territorial jurisdiction

As per notification no, 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, Haryana
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes.

in the present case, the project in question is situated within
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the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the

present complaint.

E.Il  Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottees as per agreement for sale.
Section 11(4)(a) is reproduced as hereunder:

Section 11{4){a)

Be responsibie for all ohfigations, responsibilities and
functions under the provisions af this Act or the rules

and regulations mpd!' tereunder br to the allottees
as per the agreement forsale, or ta theassaciation of
allottess, q;#gfnﬂmm-ht il the eqnyeyance of all
the upa&rq; pIn s, asiche case may be,
to the all or the common areas to the
association of ﬁl-'fﬂttﬁi#f ﬂm competent authority, as
the :ai‘a‘wwir be;

The pravision qil" usrumd returns is part of the builder
buyer's ‘agreement, as per clause 15 of the BBA
dated........ Mrd‘iﬂgbl the premoter is responsible
for all ubﬂguﬂurmp‘mspﬂmbﬂmy and functions
including payment of assured réturns as provided in
Equer?hw s Agregment.

Smﬂﬁunfthri m&w

34(f1 of the Act provides o enstire compliance of the
obligations cast upen the'nromoters, the allottees and
the real estates agents under this Act and the rules and
regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.
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F. Findings on the relief sought by the complainants.

28.

I. Delay possession charges: To direct the respondent to
to pay interest @ 24% per annum (or at such rate
deemed fit by this authority) for each month of delay on
the amount deposited by the complainant with the
respondent, with effect from the promised date of
delivery as per the agreement till the date of actual
possession.

In the present complaint, tﬁn complainant intend to continue

with the project and is &Eﬁdgdela}r possession charges as
provided under the pmvjsp'ﬁ?“secnun 18(1) of the Act. Sec.
18(1) proviso reads as under.

"Section 18; ??tp’fﬁrn oﬁ:ﬁbﬂﬁ! and compensation

18(1), If the promoter fails to"compiete or is unable to give
passg.rsmn qﬁq: ﬂpnrtmh:. 'pl'm:, or bu:[dﬂjg.. —

-------------------------

Pml-ﬁn*éd I‘ME WHErE"nn ‘allattee dogs not intend to
withdraw. from.the project-he shall be paid, by the
promoter,” mmrm-u _ﬁ;tr avery month of delay, Gl the
handing over of-the. pﬁﬁmﬂh at such rate as may be

mﬂg’.l'bﬂd

29, Clause 7.1 éf ihé buyer's ﬁg:eimem dated 25.04.2018,

provides for handing’ over possession and the same is
reproduced below:
7.1 Schedule for possession of the apartment

“7.1 ...The Promoter assures to hand over possession of the
Apartment, subject to extension of registration by the
Authority, on or before 30.06.2020, unless there is delay or
failure due to an event of "force majeure’, court orders, or
orders by any competent authority(les), stotutory
authority{ies), Government policies/ guidelings, decisions, or
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any other circumstances which may be deemed reasonable
by the Auwthority (hereinafter collectively referred to as
"Force Majeure & Other Conditions”). If the completion of the
Project is delaved due to any of the above conditions, then
the Allottee agrees that the Promoter shall be entitled to the
extension of time for delivery of possession of the Apartment
for the period of such delay.
30. The buyer's agreement is a pivotal legal document which

should ensure that the rights and liabilities of both
builder(s)/promoter(s) ‘and . buyer(s)/allottee(s) are
protected candidly. Thu aTitine

FEFL T

o=
.

down the terms ’dmtagoﬁ-'_ _I*iu sale of different kinds of
properties like, {Esldﬂuﬁ'a,l.; tﬂmmﬂmal etc. between the
buyer and builder. 1t is in the interest of both the parties to
have a well-drafted apartment buyer's agreement which
would thereby protect the rights of both the builder(s) and
buyer(s)] in the unfortunate event of a dispute that may arise.
It should be draﬂ:ud in l;hp sﬁnﬁaand unambiguous language
which may be uﬁﬁer"stﬂuﬁ .Iby a ‘tommon man with an
ordinary educational b nd. It should contain a
provision wﬁh “regard I'&Ift pﬂl&&l time of delivery of
possession of the apartment, plot or building, as the case may

nt buyer's agreement lays

be and the right of the hu};er,a’allurtee in case of delay in
possession of the unit. In pre-RERA period it was a general
practice among the promoter(s)/developer(s) to invariably
draft the terms of the apartment buyer's agreement in a
manner that benefited only the promoters/developers. It had

arbitrary, unilateral, and unclear clauses that either blatantly
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32,

favoured the promoters/developers or gave them the benefit
of doubt because of the total absence of clarity over the
matter.

The respondent promoter has proposed to handover the
possession of the subject unit on/ or before 30.06.2020,
unless there is delay or failure due to an event of "force
majeure”, court orders, or ordérs by any competent authority,
statutory  authority, Emgtﬁ:lmwt policies/ guidelines,
decisions, or any other l:'ﬁ.'l:.um,stances which may be deemed
reasonable by md“ﬁuthgntf'ﬁtere‘ihaftar collectively referred
to as "force Tﬁa}ELH’E & nﬂt;r.mn&mun 5"). If the completion of
the project is dglgyed due toany of the above conditions, then
the allottee @fée@-thht the J?_ru'::nul_:iar shall be entitled to the
extension of timﬁur delivery of possession of the apartment
for the period of such delay,

A{imjﬁihllil? of delay Wﬁiﬂn charges at prescribed
rate of interest: The complainant is seeking delay

possession charges at the raté of 24% p.a. however, proviso
to section 18 provides that where an allottee does not intend
to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing
over of possession, at such rate as may be prescribed and it
has been prescribed under rule 15 of the rules. Rule 15 has

been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso te section 12,
section 18 and sub-section (4) and subsection (7) of
section 15]

(1)  For the purpose of proviso to section 12; section 18
and sub-sections (4) and (7] of section 18, the “interest
at the rate prescribed” shall be the State Bonk of India
highest marginal cost of lending rate +2%.;

Provided that in cose the State Bank of Indla
marginal cost af lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of Indio may fix fram time to time
for lending to the genen:f public.

33. The legislature in its wisdﬂm In the subordinate legislation
under the provision of rﬂﬁ 15 of the rules, has determined

..-*1._'.'1|I_

the prescribed rate of interest. The rate of interest so
determined by ﬂ:e-lagiﬁlamre.-lk reasonable and If the said
rule is followed tl;.'r award the interest; it will ensure uniform
practice in aiL.:-iiI'd;‘: cases: The'l-iarjmna Real Estate Appellate
Tribunal in Emaar MGF Land Ltd. vs. Simmi Sikka observed
as under: -

"6 Tnkmg'rfﬁe. tﬂfé‘-ﬁwﬁmﬂﬂpr iﬁgfﬂJ the allottee was
only entitled to the delayed POSSESSiOn charges/interest only
at the rate of Rs. 15,.?' ‘per sgoft-per month as per clause 18 of
the Buyerls Agreement for the: of such delay; whereas,
the promoter was. wnw Interest @ 24% per annum
campaund’&d ot-the time af every Succeeding instalment for
the delayed payments, The functions of the Authority/Tribunal
are tg mfggnﬂr’d the interest of the oggrieved person, may be
the allottee or the promater. The rights of the parties are to be
balanced and must be equitalie The promoter caonnot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal Is duty
bound to take into consideration the legisiative (ntent ie, to
protect the interest of the consumers/aliottess in the real
estate sector. The clauses of the Buyer’s Agreement entered
into between the paorties ore one-sided, unfair  and
unreasonable with respect to the grant of interest for delayed
possession. There are various other clauses in the Buyer's
Agreement which give sweeping powers ta the promoter o
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cancel the allotment and forfeit the amount paid. Thus, the
terms and conditions of the Buyer’s Agreement duated
05.05.2014 are ex-facle one-sided, unfair ond unreasonable
and the same shall constitute the unfair trade practice on the
part of the promaoter, These types of discriminatory terms and
conditions of the Buyer's Agreement will not be final and
Binding.”

34. Consequently, as per website of the State Bank of India ie.,
https://sbi.coin, the marginal cost of lending rate (in short,
MCLR) as on 06.10.2021 s 7.30% per annum. Accordingly,
the prescribed rate of inherqg wlﬂ be marginal cost of lending
rate +2% L.e.,9.30 % per ' .th.“

35. The definition of term Ell'l est' as.defined under section
2(za) of the Act gmwdﬂs t]& lﬁmte of interest chargeable
from the allottee by the. promoter, in case of default, shall be

ry B
3"-.

equal to the 1_:at3E of interest which the promoter shall be
liable to pay _i_:_ha allottee, in case of default. The relevant
section is rep ﬁg‘ﬂpch;[he}_pw;

“(za) “interest! meéans the‘rates of interest payable by the
promoter or the alattee, as the cose may be.
E:rpfr.maﬂun —Fur che purpeseof this clause—

] ,I'i'um qhe allottee by the
g wal to the rote
uf iﬁt&ﬁs‘i‘w I meT b fable to pay the

allottee, in rase of default;

(i}  the fiterest Hﬁ by tﬁe ‘promoter to the allottes
shall be Jram the date the promoter recelved the
amaunt or any part thereof till the date the omount or
part thereaf and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment to the
premoter tilf the date it is paid,”

36. Therefore, interest on the delay payments from the
complainant shall be charged at the prescribed rate ie,
9.30% per annum by the respondent/promoter which is the
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same as is being granted to the complainant in case of delay

possession charges.

Section 19(10) of the Act obligates the allottee to take
possession of the subject unit within 2 months from the date
of receipt of occupation certificate. These 2 months' of
reasonable time is being given to the complainant keeping in
mind that even after inl:lmzﬂ'ml of possession practically he
has to arrange a lot of Iagiftl:a and requisite decuments
including but not l‘ln‘utmi |.'B inspeﬂ:inn of the completely
finished unit bt thisis suhjeqtrptq that the unit being handed
over at the ttMEf taking pd;f;egslﬂn is‘in habitable condition.
It is further ;:li;‘[ﬂed tha! thie :[!Iajr possession charges shall
be payable fmm }:he due date

till the offer of pdﬂse&slﬁn of the sul.'t]ect unit after obtaining

of possession ie., 30.06.2020

occupation certificate from. ﬂmcu‘mpetem authority plus two
months or ha!‘xding_ over afpu%sessiun whichever is earlier as
per the provisions of section 19(10]) of the Act.

On consideration of the circumstances, the evidence and
other record and submissions made by the parties, the
authority is satisfled that the respondent Is in contravention
of the provisions of the Act. By virtue of apartment buyer's
agreement executed between the parties on 25.04.2018, the

possession of the booked unit was to be delivered on/ or
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39,

before 30.06.2020. Accordingly, non-compliance of the
mandate contained in section 11(4) (a) read with proviso to
section 18(1) of the Act on the part of the respondent is
established. As such complainant is entitled to delayed
possession charges at the prescribed rate of interest ie.
9.30% p.a. for every month of delay on the amount paid by
the complainant to the respondent from the due date of
possession i.e, 30.06. EJ;}EQ_E‘EL the offer of possession of the
subject flat after ubtaiﬂil;iﬁ ﬁpﬂupaﬁnn certificate from the
competent authority plu{i‘. two months or handing over of
possession whlchﬁ&r is earlier as per the provisions of
section 18(1) of the Act read with rile’15 of the rules and
section 19 (10).of the Act.

Directions of thé authority: -

Hence, the auﬁmﬁ"c}: hemhﬂr pmses this order and issue the
following directions under sem;m 37 of the Act to ensure

compliance nl’ nhhgalmns tasr upﬂn the promoter as per the

function Em%rs&d o t&B{:aql'mrftf under sec 34(f) of the
Act:-

i. The respondent is directed to pay the interest at the
prescribed rate l.e, 9.30 % per annum for every month
of delay on the amount paid by the complainant from
due date of possession i.e., 30.06.2020 till the offer of
possession of the subject flat after obtaining occupation

certificate from the competent authority plus two
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ii.

iil.

Iv.

months or handing over of possession whichever is
earlier as per section 19 (10) of the Act.

The arrears of such interest accrued from 30.06.2020
till date of this order shall be paid by the promoter to
the allottee within a period of 90 days from date of this
order and interest for every month of delay shall be
payable by the promoter to the allottee before 10 day
of each subsequent month as per rule 16(2) of the

rules. T A
The respondent isdilnalzlted to. handover the physical
possession ﬂfthé“ﬁﬁﬁiéﬂgﬁhi't after obtaining OC from
the competent authority.

The respondent shall not charge anything from the

complainant which is not the part of the agreement.

40, Complaint stands disposed of.

41,

File be consigned-to the registry,

i L & | L ' V -
[Sam#’Humar;l (Vijay limﬁ-,{;}fl]

Member Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 06.10.2021

JUDGEMENT UPLOADED ON 28.12.2021
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