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ORDER

The present complaint has been filed by the

complainantsT'allottees in Form CRA under section 31 of the

Real Estate Qlegulation and DevelopmentJ Act, 201,6 (in

short, the Act') read with rule 28 of the Haryana Real Estate
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A.

2.

(Rr:gulation znd Developrnent) Rules, 2017 (in short, the

Rules) for violation of sectiott 11[4)(aJ of the Act wherein it is

inter alia prescribed that the promoter shall be responsible

for all obligations, respon:;ibilities and functions to the

allottee as per the agreement for sale executed inter se'

Unit and proiect related details
The particulars of the projec! the details of sale

consrideration, the amottnt paid by the complainants, date of

proprosed hancling over the possession, delay period, if any,

haver been cletailed in the following tabular form:

Group housing colony /
o 1 ,\r 1Jr!':Ir'-------

aau=a++*l.Zet$/t
valid upto ,29.11 .?020 6',

l.u'r-
Jaa+ur+nfrastrueffirt, tt*; |.ro

Registered
8ts

rt
-2>

Registered vide no' 7 0 of )01,'7

dated Wfi13.20)\i'

3+.+.m2tr-,."(r: . o,G. !trc tQ

Unit no, 504, tower AL

(annexure- C3 on page no. 28 of
the complaintJ

Unit area 2475 sq. ft.

annexure- C3 on page nq,-4.8--of 
I

q,*
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Information

"Shree Vardhmarn Victori,a",
village Badshap+tr, Sector-70, I

Gurugram ''' 'r'1

NarrLe and location o1. the
proj ect

Project area

rb- o:

ouR

Nature of the project

DTCP licens;e no, and
validity status

Name olthe Licensee

RERA regis;tered/ not
registered

Validity status

10.9687 acres

f f.,.1*rf-

tb'q':J-
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tL e complaint)

10. Revised unit area 2!

Ia
th
in
1(

i75sq. ft.

nnexure- C4 on page no.48 of
Le complaint as per call notice/
timation letter dated
;.02.202t)

tL. Date of flat buye
agreement

rr's L

(;
tl

r.08.2013

nnexure- C3 on page no.26 of
e complaint)

72. Payment plan C

p

Ir
rl

rnstruction Iinl<ed payment
an

nnexure- C3 on page no.45 of
Le complaint)

13. Total co.nsidera ion

Ir
tl

;.82,3!,403.37 /'
nnexure- C5 on page no. 56 of
e complaintJ

1,4, Total amount
complainants

idl b'y the R

(r

tl

;.7 4,44,67 8.00/-

.nnexure- C5 on page no. 56 of
ie complaint)

15. Dater of commel
consrtruction

cemenl; of 1

(

b

A

).Lt.2013

'ide affidavit sr-rbmitted on

:half of the respondent by its
R on 06.10.2021)

16. Poss;r:ssion clau ;e 7

'I

li

t
(
(
t
s

t

Stta) ',,i'

he construction of the flat is

kely to be completed within a
eriod of 36 months of
ommencement of
onstruction ol the Particular
rwer/ block in which the
ubiect flat is located with a

race period ol 6 months, on

eceipt of sanction of the
uilding plans/ revised Plans
nd all other approvals subject
c force maieurtl including anY

Page 3 of49
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B.

3.

r€

al
br
w
w
br

al
b'
c(

(r

strains/ restrictions from anY

thorities, non-availability of
ilding materials or dispute
th construction agency f
rrkforce and circumstances
yond the control of comPanY
d subject to timely PaYrnents
'the buyer[s) in the said
mplex.

mphasis supplied)

L7. Due date of delir
possession

I

rery,of'

,i

L9.1.1.201.6

(Calculated from the date of
mencement of construction

particular tower in which

the revised unit no. is

for tower-A1 rryas started on

.11.2013)

rted in tower 41 and as per
affidavit submittecl b1' theaffidavit submittecl b1' the

pondent's AR the
nmencelnent of construction

18. Occupation cerl .ficate I\ ot obtained

L9. Offer of possess on I ot offered

20. Delay in handin
poss;ession till t

order i.e,,08.10

1 over ,cf

ate of
ZAt2L

4 years 10 months 1"9 dalzs

2L. Grace period ut li;zat.iorrt (
t

'ace period is not allowed in
e present comPlaint.

Facll of the comPlain
That in 2013, the

residential project in

,.SHREE VARDHMAN

the land situated a

respondent

Distrir:t Gur

FLORr\", sai

'Village Ha:

started develoPing their

lgram, under the nanle of

I project was situated on

'atpur, Sector-90, District

Page 4 of 49
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GuruLgram, Haryana, therefore falls within the jurisdiction of

this authority.

4. That the complainants applied for allotment of flat in said

project being developed uncler the name "Shree Vardhman

Flora", being constructed and marketed by M/s Shree

Vardhman Infrahome Privarle Limited and paid a sunt of

Rs.4,39,000/-, which was inclu"qjvS of basic + service tax on

basic, on 20.06 .2013 towards, booking/registration.

5. That after the initial payment for booking/registration, the

com'plainants further paid an amount of Rs.10,r00,000/- on

agreement on 12.08.2013 with the respondr:nt for the

allotment of one flat i.re. tclrruer-A1, unit no'-50'1 measuring

24715 square feet of super area situated at Shree Vardhman

6.

7.

Flora, Village Hayatpur, Sector-90, District Gurugram,

Harl/ana.

That at the time of

consideration of Rs.

execution of the agreement

7 1,,20,1-25/- including basic

total sale

sale price,

Page 5 of 49

16sq

Complaint nol*6&2 of20?&

gt



ffiHARERA
ffiGURUGRAM

club membership fee, one basement parking, one covered

parking, IFMS charges, EDCI and IDC charges was broken

down such as basic sale price of Rs. 59,27,625f -, club

membership fee of Rs. 1,00,000/-, one open car parking of Rs.

1,00,000/-, one covered car parking of Rs. 2,50,000/- and

EDC & ICD charges @ Rs.300,/sq. ft. of Rs.7,42,500/-.

That. the complainants were shocked and appalled to find out

via 'call notice/intimation ,l(ltter' dated 16.02.2(121 that ttre

area of the flat had been'increased by about 100 sq. l:t.

without any intimation and that all charges, as had earlier

been agreed upon, had been increased unilaterally to take the

total cost on the flat unit to Rs.81,14,856/-, that is an

astounding Rs.10,00,000/- more than the agree'd amoutrt at

the signing of the agreement. It is imperative to bring to

notice of the authority thLat nowhere in the agreement is it

mentioned that the respondeht has the right to increase the

area of the flat and asl< for more mone\/ from the
I

com.plainants. This is in gross violation of the maps that were

approved by government bodies prior to commencemettt of

construction and aS per the agreement tletween the

complainants and the resPondent'

'l'hat the complainants, shocked by the high-handed

behaviour of the respondent, in March 202L asked the

Page 6 of 49
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respondent to supply to threm a 'customer ledger' which

includes the details of all payment made and total amount

due. The respondent supplied a customer ledger dated

08.03.2021 wherein, to complete and utter dismay of the

complainants, on page 6 it reflected the amount due from the

complainants to the respondent to be Rs.82,31',403/- and the

amount paid by complai.nants to respondent to be

between both the statemtlnts of account along vvith increase

in the amount demanded by the respondent towards the flat.

This goes to show mala-fide intent on the part of the

respondent has always been to hide the actual cost of

construction from the complainants and to always give a

lower figure for cost of construction so as to lure the

complainants and hundreds of others like then:r to invest in

PageT of49

Rs.74,44,678/-. The complainants were left perplexed as to

how does the cost of flat urnit keep rising and the money

demanded from them atso keeps rising on ever)' subsequent

day.

10. That the call notice/intim,ation;letter dated 1.6.02.2021 sent

by respondent ihoWs 'net outstanding amount pi;ryable' as Rs.

7,17,036.81/-, whereas the customer ledger dated

08.03.2021 shows balance of dues as Rs.7,86,725.37 /-.

Therefore, there is an artlitraiy difference of Rs.69,688.561-
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their project and then slowly but surely increase the cost of

construction and the money demanded to cause themselves

illegal financial gains and losses to the complainants.

lL. That during the term of the agreement an amount of

Rs.74,44,678/- has been paid to the respondent by the

complainants, which has been duly received by the

respondent. The respondeni is stitt at time of filling of present

complaint is raising demandb Of funds through various illegal

demand letters even when the stage of developnlent is not in

accordance with ihe demand raised as mentioned in the

buyer agreement. Demancls'were raised even belfure the said

stage of construction was (rornpleted.

That as per clause L4(zt) of the terms and conditions ol' the

flat huyer's agreement datecl 12.A8.2013, your company was

liable to deliver the possessi0n of the flat irr question within

36 months from the cornn:lencement of construction, with an

additional grace period of6 months. Thus, poss(ession ol'the

flat allotted to my clienlts wsLS to be delivered by L3.02.201,7.

Horn,ever, despite rr:ceipt of payment till date your company

has :not delivered the possess;ion of the flat in question.

That despite the illegal clemands raised by the respondent the

complainants kept paying asr demanded. Althoug;h they rvt/ere

not liable to pay in accordernce with the demand raised as

12.

13.

Page 8 of 49
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stage of construction for raising a particular demand was

never reached. In furtherance to the mala-fide shown by the

resprcndent in raising illegal demands, the respondent even

charlged late payment chargers from the complainants, which

are completely arbitrary, ilnd void given the status of

construction. It is absolutely wrong to charge late payment

char;ges on illegal demand no
. ..:

charlges/interest amo

be adjusted in the account of

the complainants.

delaLyed hzrnding over1,4. That the

possession

paynnents

of the p

deemed date of possession

hancling over of possession.

15. That new tax regime of CCiST' a

from, luly 2017, and due to tXTe

the possession to the complai

additionally burdened rvil.h th

hence, the la.te payment

Rs.46,842 /- must be

r their selfish interests.

d and ar:cepted the

r the complainant from the

i.e t3.02.2017 till the date of

SGST came intcl force w.e.f.

elay caused in handing over

nts, the complainants will be

CGST and SGST, Hence, the

The complainan

:had delrayed thr:: possession

rdent is liable to pay interest

Page 9 of49
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respondent is liable to pay/refund any tax burden which will

be imposed on the complainants under GST laws as the same

would not have been doner if the possession rvvas tinrely

delivered to the complainants.

1,6. That the buyer's agreement is one sided which is tantamount

to unfair trade practice and is violative of the RERA Act. The

respondent failed to complete the construction of flat within

time, as per the term$ emd conditions of the buyers

agreement and thus there is deficiency of service on the part

of respondent. The complainants further submits that the

respondent is guilty of gross deficiency in service for which it

the ccrmplainant.

17.

is liable to compe

against the interest rcf the cornplainants.

18. That since 13.02.201.7, the respondent has been evading any

concrete commitment for fixing a particular date of handing

over of possession and have not even conveyed the status of

development of the project to the complainants. This clearly

shows that the flat in question is neither ready for possession

Page 10 <tf 49
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nor the respondents are in position to construct, develop and

deliver the same in near future.

19. That it goes without saying that complainants have suffering

physically and mentally bes;ides facing financial hardships

since 1,3.02.2017 due to the rron-delivery of possession of flat

in cluestion. Although no amount of compensation is

suffir:ient yet the resp liable to pay a sum of

towards the mentalRs.2,00,000 /- as co

harassment, Rs.50,000/- tctWards the litigation cost in

acldittion to compensation for delay in delivery ol'possession

at the prescribed rate of interest on total cleposited amount of

R:;.7,1,44,67 B / - frorr 13.012.? 017 till the actual lhandover of

t with no alternative but to seek

,dressal of her grie'u,i,rnces.

not filed any othen or sirrrilar

tribunal, court or before the

l.he subject matter ol'the present

complaint.

22. That the cause of ion for ing the present complaint arose

ndent failed to hand over thewherein agreein the res

physical of the said unit timely. The cause of

m time to time when the

asylum of this authority for r

21,. That the complainants hav,

petition before anl/ otherr

action thereafte arose

Page 11 of 49
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The complainants have sought following relief(s):

respondent despite repeated requests, failed to complete the

construction or to hanclover the possession to the

complainants. The cause of action for filing the present

complaint is recurring and continuous. Hence, the present

conrplaint is filed within the period of limitation.

Reliief sought by the complainants.C.

23.

(i) Direct the nt to comprensate the

complainants for the delay in cr:mplletion ol' the

(ii)

(ii i)

d ent to withdra',n,i/rel'u nd denrilnd

th Act of 20'1.6.

nd any liability of

the same would not have been imposed upon the

complainants if the possession was delivered on

time.

(iv) To compensate the complainants for a sum of

Rs.2,00,000/- as damages on account of mental

agony, torture and harassment.

Page LZ of 49
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D. Reply by the respondent

The respondent has contested the following grounds: -

L That the present complaint filed under section 31 of'the

Real Estate (Regulation and Development) Act, 2016 is

not maintainable under the said provision. The

respondent has not violated any of the provisions of'the

Act.

II. The as per rule 28[1) (a) bf rules of 20L7 a complaint

under section 3L of the A;t can be filed for any alleged

violation or contravention of the provisiorts of the Act

after such violationL and/or contravention has been

established after arr enquiry made by the Authority

the complaint is liable to be dismissed.

III. That the complainants have sought re'liefs under

section 18 of the Act, but the saicl section is not

applicable in the fac:ts of the present case and as such

the complaint desenrers to be dismissed. It iis submitted

that the operation of section 1B is not retrospective in

nature and the siarne cannot be apptied to the

transactions that w(3re entered prior to tX're Act came

into force. The parties while enterittg into the said

transactions could not have possibly taken into account

the provisions of the Act and as such cannot be

Page 13 of 49
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IV. That

burdened with the ob,ligations created therein. In the

present case also the flat buyer's agreement

(hereinafter "FBA") uzas executed much prior to the

date when the Act cante into force and as such section

18 of the Act cannot be made applicable to the present

case. Any other interp,retation of the Act rruill not only

be against the settled principles of law as to
ws but will also lead to an

anomalous si would render the very

purpose of the Act The complaint as such

visions; of the Act.

ment to sell" occurring inressloll

over of possession of the Apartment to the

complainants and on this ground aloner the refund

and/or compensation andf or interest cannot be sought

under the Act. Even the clause 14 (a) of thr: flat buyer's

agreement merely provided a tentatiiie/estimated

period for completion of construction of the flat and

Page 14 of 49
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filing of application for occupancy certificate with the

concerned authority. l\fter completion of construr:tion

the respondent was to make an application for grant of

occupation certificate [OC) and after obtaining the OC,

the possession of the flat was to be handed over.

VL That the reliefs sought by the complairrants are in

direct conflict with the terms and conditions of the FBA

and on this ground al,rne the complaint deserve to be

dismissed. The complainants cannot be allowed to seek

any relief which is in conflict with the said terms and

inants signed the

any du

coming i

read anrl understood the

ned therein and without

rnd as such the terrms

complainants. 'Ihe

ecuted much prio r to the Act

le same ha.s not ber:n declared

possibly be declared as void or not binding

: parties,

submitted that delivery of possession by aVII. That it

specified was not essence of the FBA, and the

complai nts was aware that the delay in c,ompletion of

CONS n beyond the tentative time given in the

contract

for grant

possible. Even the FBA contain provisions

f compensation in the event of d,elay. As such

mitted without prejudice that the allegedit was

Page 15 of 49
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delay on part of respondent in delivery of'possession,

even if assumed to herve occurred, cannot entitle the

complainants to ignore the agreed contractual terms

and to seek interest andf or compensation on any other

basis.

VIII. That it was submitted without prejudice that the

alleged delay in delivery of possession, even if assumed

to have occurrerl, cannot entitle the ctrmplainrl to

rescind the FBA under the contractual terrns or in law.

tentative time given in the contracl. was possible. Flven

the

1a(a) of

IX. That

the complainants to seek

Ltain provisions for grant of compensation

of dela,F. As such the time gi,u,en in clause

\ was not essence of the contrract and the

that issue orf grant of

the loss; occasioned due to

The delivery of posThe delivery of poss;ession by a spr:cified <;tate was not

essence of the FIIA and the complainants; was aware

that the clelay in comprletion of consrtruction beyondl ther

breaches committed by one party of the contract is

squarely governed by the provisions of section 73 and

74 of the Indian Contract Act, 1872 and no

compensation can be granted de-hors the s;aid sections

on any ground whatsoever. A combined reading of the

said sections makes it amply clear that if the

Page 16 of49
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under

compensation is provided in the contract itself, then the

party complaining thr: breach is entitled to recover

from the defaulting party only a reasonable

compensation not exceeding the compensation

prescribed in the contract and that too upon proving

the actual loss and injury due to such brerach/default.

On this ground the conrpensation, if at all to be granted

to the complainants, cannot exceed the compensation

ng project in question

r-70, Gurugram,

by the respondent on a
.;::

piece of land measurin$ 10.968T acres situated at

village Badshahprur, Sector-70, Gurugram, Harlr;1x21

no. 103 of 2010 dated 30.11.2010

: llown and Countng Plan ningJgranted

Departm

has bee

with M/

thc llorn

Chandigilrh,

f own and Countng Plan ningJ

,rrh, Haryana (D'llCP), 'fhe lict:nser

lando in collaboration

I.,imited. The

company is developing/constlructing therespo

project u

Infra

has been

registratio

section

Develop

der an agreement with ll/s Santur

res Priv:rte Limited. The projeclt in question

registered with this authority vide

no. 70 of 201.7 dated 1,8.08.2017 under

of the Real Estate (Regulation &

nt) Act, 201,6.
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XI. That the constructlon of the entire project has been

completed and the respondent had already applied for

grant of occupancy cr:rtificate for towers nos. B1, B2

and 83 to the concerned authority on 1,8/1,1/2019.

Thereafter, the respondent applied for grant of

occupancy certificate for towers nos. 84, C1,, C2, EWS

and basement area to the concerned authority on

certificate for 85 to the concerned

authority on LB/06/2

launch of the pro,iect due to varioul; reasons beyond the

control of the respondent, including inter-alia liquidity

crisis owing to glotlal economic crisis; that hit the real

estate sector in Irrdia very badllz wh,tch is stilll

continuing, defa

marke

govern

allottee, depressed

e weak demand,

eure events etc. The

respondent cannot be held responsible for the alleged

delay in completion of construction. 'l'he respondent is

genuine and nisible developer who fought against

all odds and h already completed one phase of

project and the remaining phases are also on the verge

of completion.

Page 18 of 49
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XIII. That it is pertinent to mention here that in 2020,

looking at the situation of real estate market battling

the financial crunch; the Central Government has

formed Rs. 25,000 crores "Special Window for

Completion of Construction of Affordablle and Mid-

Income Housing Projercts Investment Funrd" popularly

known as the SWAMIFI Fund. The SWAMIFI investment

fund has been formed to help the genuineJly distressed

RERA registered al developmelnts in the

affordable housing np,ome category and that

construction. The

government spons for the genuine anded fund

due to r,

SBICAP Ventures Ltd. llhe rr

ion for the same has also r:treared afterand its applicat

all verification. A fund of Rs. 6 Crorr:s hi'ul also been

sanctioned to ther respondent vide lletter dated

nt had also applied

for the financial supportifro'm the said SWAMIH fund

1,2.L0.2020. This sanction of financial assistance by the

Government of Indiia backed SWANIIH funcl is in itself a

testimonial of the genuineness of prom<lter of the

project in question and also that the projt:ct is in final

stages of completion.

Page 19 of49
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XIV. That without prejudice to the fact that as per clause

14(a), the obligations of the respondent to complete the

construction within the tentative time frame

mentioned in said r:lause was subject to timely

payments of all the installments by the complainant

and other allottees of the project. As various allottees

and even the complainant failed to make payments of

the installments as per the agreecl paymr:'rrt plan, the

complainant cannrot be allowed to seek compensation

or interest on the grouLnd that the respondlent failecl to

compl

clause. The obli the responclent to complete

n wittrin the time lrartre mentioned inthe constructior

interest or compensation under section 18 of the Act or

under any other law.

XV. That the tentative/estimated period given in clause 14

[a) of the FBA was subject to conditions such as force

majeure, restraint/nestrictions from authorities, non-

availability of building material or dispute with

FBA was subject to ilnd dependent upon time payment

of the installment lby the complainant and other

allottees. Many buyern;/allottees in the si;rid complex,
. I tr ,l I : :!!- -Jincluding the complainant, committed

Page 20 of49
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construction agelrct, / work force and circumstances

beyond the control o[ the respondent company and

timely payment of installments by all the b,uyers in the

said complex including; the complainant. Many buyers /
allottees in the said complex, including the

complainant, committed breaches / def;rults by not

making timely paynnents of the installments. Further,

the construction coukl not be completecl within the

tentative time frame,gj,ven in the agreement as various

factors beyond conl.rol of respondent can're into play,

including economic meltdown, sluggishnes;s in the real

estate sectors, defaults committed b), the allottees in

making timellr p?\[rxLe flt of the installmentsr, shortage of

labour, non-availabiliW of water fr:r consl:'uction and

disputes with contrzlctors. The delayecl pay,ment / non-

payment of installments by vafious allotteres including

the complainant senLously jeopardi:red the ,elforts of the:

respondent frrr cornpleting the c,onsrtruction of said

project within the tentative time frame lgiven in the

agreement. It is perti,nent to note l.hat the llon'ble

Punjab & Flaryana )Hligh Court on 21,.08.2012 in CWP

No. 20032 of 20013 prrrchibiting grournd wat,er extraction

for construction purposes in the District of Gurgaon

and due to the saiil ban, water was not irvailable for

construction of ttre pnoject in question for a very long

period of time. Ttre Administrator HU[])l\, Gurgaon

Complai nt no.-3602of ?eZQ
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granted NOC lbr carrying our construction at site of the

project vide its memo dated 27,12.?01,3. Further, civil

contractors engaged by the respondent for

construction of the project in question failed to carry

out the construction within the given timelines and

several disputes cropped up between the respondent

and the said contractors. The respondent had engaged

M/s Mahalakshmi Infraengineers Private Limited and
- r; I

DSA Buildtech Pri,vate Liftited as the contractors who

despite having rer:eive,d payments lrortr resprondent did
.. - I r - I -- ' --I- ,c^ --l^ -- :- /-^--^ ,-^f,,^^lnot pay to its labour /work force rvho in term refused

the contractors and carried the constructicln on its owtt.

The respondent dir:ectly made the paynlernt of tltein

laborers/workforce/s;ttb-contractors 1to re'glularize the

work. It is also subrnitted that the ,construction activitv

activities in an effort to curb air pollution. The District

administration, Gurugram under the Graded Response

Action Plan to curb pollution bannecl all construction

activity in Gurugram, Haryana lrom 01t.11.2018 to

1.0.11..2018 which resulted in hindrance of almost 30

days in construction activity at site. In previous year
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XVI.

also Hon'ble NGT vide its order 09.11.201"'7 banned all

construction activity'in. NCR and the said ban continued

for almost 17 days hindering the construction for 40

days. The stoppage of construction activity even for a

small period results in a longer hindrance as it become

difficult to re-arrangle, re-gather the work force

particularly the laborers as they move to other

That as per the FBA the tentati,v,e periocl given for

completion of'cor:rstrur:tion was to be counted from the

app

by the

M(a) shall

construction was raot only subject to force majeure

conditions, but also other conditions beyond the

control of

created by

ndent. The unprecedented situation

the Covid-19 pandemic presented yet

another forcel majeure event that brougtrt to halt all

:ed to the project including construction
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of remaining phase,, processing of' approrral files etc.

The Ministry of Hom,e Affairs, GOI vide notification

dated March 24,2020 bearing no. 40-3/2020-DM-l(A)

recognised that India ,was threatened with the spread

of Covid-19 epidemic and ordered a complete

lockdown in the entirer country for an initiial period of

21 (twenty) days which started from March 25,2020.

By virtue of various subsequent notifir:ations, the

Ministry of Flome Affairs, GOI further e:rtended the

lockdown frorn time tc,,time and till date the lockdown

has not been completely lifted. Various state

governments, including the Governtrrent of Haryana

have also enforced several strict nleasurels to prevent

ol' Covicl-19 pandemic inr:ludirrg imposing

curfew, lockdowrt, stopping all commercial,

construction actir/ig/. Pursuant to issuLance of advisorl,

by the GOI vi mernorandunt dated May 13,

2020, regarding extensrion of ,registnations ,rlf real estate

projects under the provisions of the Real Estate

fRegulation and DerrelopmentJ Act, 201,6,riue to 'force

majeure', the Haryana Real Estate Regulatory Authority

has also extendedl the registration iand conlpletion date

by 6 (sixJ months for: all real estate prr:rjects whose

registration or cr:mpletion date expired and, or, was

supposed to expine on or after March 25,',1.020' In past

few years constructiott activities have also, been hit by

Page24 of 49
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repeated bans by the courts/authorities to curb air

pollution in NCR region. In the recent past the

Environmental Pollution IPrevention and Control)

Authority for NCR ("EPCA") vide its notification bearing

No. EPCA-R/2019 /L-49 dated 25.1,A.2019 banned

construction activity in NCR during night hours ( 6pm

to 6am) from 26.L0J,201,9 to 30.10.2019 which was

later on converted into complete 24 hor-rrs ban from

01,.1,1,.2019 to 05.1,

No. EPCA -R/it019 /
Supreme Court ol, It

EPCA vide itr; notification

01.11,.2019. The Hon'ble

r daterl 04.11,.2019

WAS

13029/1985 titled as "M,C.

t" completely banned all

by the Hon'ble Supreme (.lourt vide its

order dated 14.02.2020. These bans forced the migrant

labourers to return to their native States/Villages

creatin$ an acute shortage of labourers in NCR region.

:he said shortage the construction i,rctivity couldDue to t

not resume at full throttle even after lifting of ban by

the Hon'ble Supreme Court. Even before the normalcy

in construction activity could resume, the world was hit

by the'Covid-19' pandemic.

XVIII. That the respondent had also applied for grant of

NoC/approvals fbr Fire Safety (Fire NOC) & for Lift
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NOC & the same has been approved and sanctioned

from their concerned departments.

Copies of all the relevant documents have been filed and

placed on the record. Their authenticity is not in dispute.

Hence, the complaint can be decided on the basis of these

unclisputed documents.

as subject matter

complaint for the

ion no. [/StZ/2017-1TC:P dated 1,4.'"12.201,7

and Cr:urntry Planning Department, l{aryana

E.l Territorial iurisdiction

the jurisdiction of Reral Estate Regulatorlz Authority,

Gurugram shall be entirer tGurugram Dis;l-rir:t for all purtrlose

c:rtAs per noti

with offices l$itdhted',in :Gurugram. In the preSrerlt case, the

project in question is situated within the planning area of

Gurugram District, therefore 
'this 

authority haLs completed

territorial jurisdiction to deal with the present complaint.

E.II Subject-matteriurisdiction

Section 11(4)[a) of the Act, 2016 provides that the promoter

shall be responsible to the allottees as per agreement for sale.

Section 1,1(4)(a) is reproduced as hereunder:

Page26 of 49
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Section fi@)(a)
Be responsible for all obli;Tations, responsibilities and

functions under the provis:ions of this Act: or the rules
and regulations made thereunder or to the allottees
as per the agreement for :;ale, or to the association of
allottees, as the cosc, moy be, till the conveyance of'all
the apartments, plots or b'uildings, as the case may be,

to the allottees, or the common oreas to the
association of allottees or the competent authoritl', as

the case may be;

The provision of assured returns is part of the builder

buyer's agreement, as p'er clause 15 of the EIBA

dated......... ' is respons,ible

and functions
as providetl in

rssq &o& I

Complaint no. 36,e.7 of-ffiffi

ities

returns
for all
including
Builder

Section

3a(fl of the Act provides to ensure compliance oJ the

obligations cast upcrn thtt promoters, the allottees a,nd

the real estate sgents utnder this Act and the rules and

r eg ulati ons m a d e tl,t ereund er.

So, in view of the provisiolls of the Act quoted above, the

authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter

leav.ing aside compensation which is to be der:ided by the

adjudicating officer if pursued by the complainants at a later

stage.

F. Findings on the obiections raised by the respondent

F. I Maintainability of cornplaint

The respondent contended that the present complaint filed

under section 31 of the Act is not maintainable as the

respondent has not violated any provision of the Act.

payment 'of as,s
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The authority, in the succeeding paras of the order, has

observed that the respond.ent is in contravention of the

section t1(4)(a) read with proviso to section 18(1) of the Act

by rrot handing over possession by the due date as per the

agreement. Therefore, the complaint is maintainable.

F. II Obiection regarding iurisdiction of authonity w.r.t. the
flat buyer's agreernent executed prior tcl coming into
force of the Act

Another contention of ent is that in the present

case the flat buyer's ag;reement v3r's ag;reement.t was executed nluch prior to

and interpreterd harmonirlusly. Howel,er, if the l\ct has

provided 
,t -",, n f"'ling 

wi:h 
, ,r.gr'"'' 

specific

provisionsTsituati'b'nlin a specific/particular nlanner, then

that situation will b$ dealt with in accordance with the Act

and the rules after thb date of coming into force of the Act and

the rules. Numerous provisions of the Act save the provisions

of the agreements mhde between the buyers and sellers. The

said contention has leen upheld in the landmarli: judgment of

Page28 of 49
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Complaint no.'360?of ffi20'

Neelkamal Realtors Suburban Pvt, Ltd. Vs. UOI and others,

(W.P 2737 of 2077) which provides as under:

"779, Under the provision,s of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agree'ment for sale entered into by the
promoter and the al'lottee prior to its registration under
RERA. Under thet p,rovisions of RERA, the prtt'moter is

given a facility to re,viset the date of completion of proiect
and declare the sar,ne under Section 4. The RI1RA does

not contemplate rewri't"ing of contract between the flat
purchaser and the pirontoter.....

11.22. We have alreadT''disoubsed that above stated provisions
of the RERA are not reffospective in nature. They may to
some extent be having'a rbtroactive or quasi rettroactive
effect but then on tlhat ground the validilv of the
provisioh,s of RE;&4 cannot be chttllenged. The

Parliament is competent enough to le.gislate la'w' having
retrospective or rel.rrtttctive effect. A law can' be even

framed to affect sultsisting / existing contractt.rcrl rights
between the parties in the larger public intere:;t' We do

not have any doubt in aur mind that the UERA has been

framed in the lctrger public interes-t after a thorough
study and discustsion made at the hi.ghest lev',el b.y the
Standing Comm'ittee and Select (]ommittttrz, tuhich

submitted its detailod reports."

31. Also, in appeal no. |L7'3 of 201.9 titled as Magic Eye

Develrespondenter PvL Ltd, Vs. Ishwer Singlt Dahiya, in

order dated L7.L2.2019 the Haryana Rr:al Estate Appellate

Tritrunal has observed-

"34. Thus, keeping in vievv our aforesaid di,scus'sion, we are of
the considered respondentinion that the provisions of
the Act ere qua:;i retroactive to some extent in
respondenteratittn and will be opplicablet- to the

agreements for sale entered into evem prior tQ coming
into respondenteration of the Act where th? trgnsaction
are still in the process of completion. Hence in case of
delay in the offer/deliv'ery of possession as per the terms

and conditions af the agreement for sale the allottee
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shall be entitled to the interest/delayed possession

charges on the reosona,ble rate of interest as provided in
Rule 1"5 of the rules and one sided, un.fair and
unreasonoble rate of compensation mentioned in the
agreementfor sale is liable to be ignored."

Obiection of respondent w.r.t reasons for delay in
nding over possession.

2. The respondent submitted that the period consumed in the

respondent has to be ::'while computing delay in

33.

Covid-19

6 monthspa

The Hon'bl

Halliburton

bearing no. O.M. (Comm.) no. BB/2020 and I.As 3696-

36e7 /2020 that-

"69, The car,tnot

handing over possessio n.

of
be t:ondoned due to t:he CCTVID-19 locktlown in March

2020 in lntlia. The Contrttctor was in brertch s,irtce

September 2019. oppot"tu,nities were given to the

Contractor to cure the same repeatedly. Despite the

same, the Con could not complete the Proiect. The

outbreak of a pandemic cannot be used as an sv6v15s for
non- performance of a contract for which the deadlines

were much the out:break itself."

In the present complaint also, the respondent rruas liable to

cluestion and

Page 30 of 49
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hanrlover the possession of the said unit by 13.02.2018 and

the respondent is claiming trenefit of lockdown which came

into effect on 23.03.2020. Therefore, the authority is of the

vie,ur that outbreak of a pandemic cannot be used as an

excurse for non- performance of a contract for which the

deadlines were much beforer the outbreak itself and for the

said reason the above-

while calculating delay in )

time period is not excluded

over possession.

Environmental Pollution [Prevention and Control)

Au

Ho eS

13029

activities in NCR

nor has obtained the OC for the same fromthe subject unit

the competent authority till date i.e., even after a delay of

more than 4 years form the promised date of delivery of the

subject unit. In the reply it has been admitted by the

resprondent/promoter that the construction of the phase of

the project wherein the apartment of the contplainants is

situated is in an advance stage. It means that it is still not

Page 31 of49
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reliefs sought

as the findings i

the other relief a

for the delay
t3t.o2.2017 til
interest on th
rate of LOo/o

lf'9 r{ ri& t

completed. It is a well settlerl law that no one can take benefit

of tris wrong. Now, the respondent is claiming benefit out of

locl<down period, orders dated 25.10.2A19 and 01..1.1.20L9

passed by EPCA and order dated 04."L1.2019 passed by

Hon'ble Supreme Court of India which are subsequent to the

due: date of possession. Therefore, the authority is of the

considered view that the respondent could not be allowed to

takr: benefit of his own *ro_llig,i*d the innocent allottee could

not be allowed to suffer foi' the ,irrrk", committed by the
:

res;rondent. ,n,ur.* of the same, this time period is not

excluded while calculating the delay in handing over

possesslon.

G. Findings of the uthoriQr

c. I Delay p on charges.

36. Relief sought b,

Complaint no. 3602-of ZO2O-

the complainants: The belorru-mentioned

the complainants are being taken together

one relief will definitely affect the result of

d these reliefs are interconnected.

in completion of the proiect and from
actual delivery of possession by paying
total amount of Rs. 74,44,678/- at the
r annum in accordance witlir rule 15 of

i. Direct the ndent to compensate the complainants

the Act of ZOL
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Direct the respondent to withdraw/refund demand of
Rs;.46,842/- charged as late payment charges/arrears
frrom the complainants as the same are illegal and not in
accordance with Act of 2(116.

In the present complaint, the complainants intends to

continue with the project and is seeking delay possession

charges as provided under the proviso tcl section 1B(11 of the

Act. Sec. 1B(1) proviso reads; as under.

"Section 78: - Return of antount and compensation

1B(1). If the promoter fails to.complete or is unable to give
possession of an apartment, plot, or building, -

Proviled that where qn alllottee does not intend to
with.dlaw from the ptroject, he shall be paid, by the
promo!,,,,9n interest for every month of dela.y, till the

handi4g over of the possession, at such rate as may be

prescribed."

38. Claruse ta@) pf the flal. Lruyer's agreement, provides for

hanrding over possession ancl the same is reproduced below:

"14(o)The construction of t:he flat is likely to be '::ompleted
within a period of 36 months of commen(:ement of
construction of the particular tower/ block in vvhich the
subject flat is located w,ith a grace period of 6 months, on
rece.ipt of sanction of the building plans/ revised plo,ns and all
other approvals subject to force majeure including any
r e s t r a i n s / r e s tri c ti o n s fr ct m o ny a u th o r i ti e s, n o n - av a ti I a b il i ty of
building materials or disicute with construction agency/
workforce and circumstonces beyond the control o.f'cornpany
and subject to timely payme.nts by the buyer(s). No claims by
wast 6f damages/compensal.ion shall be against the Company
in case of delay in handing over the posse.sxion on qc:count of
said reasons. For the purposes of this Agreement, tlhe date of
application for issuanc:e of occupancy/part
o cc up a ncy / completion / p a rt o ccupancy/ compl eti on certifi cate
of the Said Complex or tlie llat :;holl be deemed to b'e the date

ii.

37.
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of completion, The Compamy on completion of construction
shall issue a final call notice to the Buyer(s), who shall remit
oll dues within thirty (30) days thereof and take possession of
the Flat after execution of Sale deed. If posserssion is not taken
by the Buyer(s) within thirtv (30) days of offer of possession,
the Buyer(s) shall be deemed to have taken possessron for the
purposes of this Agreement and for the purposes of payment of
the maintenance charges,, taxes, property tax or any other tax
imposable upon the Flat."

39. A flat buyer's agreement is a pivotal legal document which

should ensure that the rights and liabilities of both

builder/promoter and butrrerr/allottee are protected candidly.

flat buyer's agreement layS'dOWn the terms that govern the

sale of different kinds of properties like residentials,

commercials etc. bbtweeh the buyer and builder. It is in the

interest of both the partiers l.o have a well-drafted agreement

which would thereby protect the rights of both the builder

and buyer in the unfortunate event of a dispute that may

arise. It should be drafterd: in t;he simple and unambiguous

language which may be u.ndierstood by a common man with

an ordinary edUcatiohal brackgro0nd. It should contain a
i,

provision with regard to 'stipulated time of delivery of

possession of the apartment, plot or building, as the case may

be and the right of the buyer/allottee in case of delay in

possession of the unit.

40. The authority has gone through the possession clause of the

agreement and observed that the possession has been
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subjected to all kinds of terms and conditions of this

agreement. The drafting of this clause and incorporation of

such conditions are not only vague and uncertain but so

heavily loaded in favour of the promoter and against the

allottee that even a single situation may make the possession

clause irrelevant for the purpose of allottee and the

contmitted date for handing over possession loses its

meaning. If the said possession clause is read in entirety, the

time period of handing over possession is only a tentative

period for completion of the construction ol' the flat inperiod for completion of the construction ol' the flat in

question and the promoter: is aiming to externd this time

period indefinitely on olrg e\r€htuality or the other. Moreover,

the said clause is an inclusive clause wherein the numerous

approvals and terms and rconditions havel been mentioned for

commencement of construction and the said approvals are

solel liability of the pronroter for which allottee cannot be

allowed to suffer. The promoter must have me,ntioned that

completion of which approval forms a part of the last

statutory approval, of which the due date of possession is

subjected to. It is quite clear that the possesstlon clause is

drafted in such a manner that it creates confusion in the mind

of a person of normal prudence who reads it. The authority is

of the view that it is a wrong trend followed by the promoter
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frorn long ago and it is this unethical behaviour and dominant

posiition that needs to b,e struck down. It is settled

proposition of law that one cannot get the advantage of his

own fault. The incorporationr of such clause in the flat buyer's

agreement by the promoterr is just to evade the liability

towards timely delivery of subject unit and to deprive the

allottee of his right accruing.after delay in possession. This is

just to comment as to I builder has misused his

ch mischievous clause in the

ottee is left with ncl option but to sign

4t. proposed to handover the

nent wjthin a ;reriod of 36

construction of the

flat is located with a

eipt of sanc:tion of the

building plans/revised plans and all other approvals subject

to lorce majeure including any restrains/restrictions from

any authorities, non-availability of building materials or

dispute with construc'lion agency f worlilfbrce and

circumstances beyond the c,ontrol of company and subject to

timely payments by the buyer(s) in the said complex'
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42. The respondent is claiminrg that the due date shall be

cornrputed from L9.1,1,.201,3 i.e., date of grant of Consent to

Estarblish being last approval for commencement of

construction. The authority clbserved that in the present case,

the respondent has not kept the reasonable balance between

his own rights and the rights of the complainants-allottee.

The respondent has acted in a pre-determined, preordained,

higtrly discriminatory and 
:arbitrary 

manner. The unit in

15.05.2015. The respondent is in Win-win situation as on one

hand, the respondent had not obtained necessary approvals

for starting construction and the scheduled timre of delivery

of possession as per the possession clause which is

completely dependent upon the commencentent of the

conrstruction and on the othr:r hand, a major part of the total

conrsideration is collected prior to the start of the

Page37 of49

question was booked by the complainants on 20.06.2013 and

the flat buyer's agreement was executed b,eltween the

respondent and the complainants on 1,2.08,20L3. It is

interesting to note as to how the respondent Lrad collected

hard earned money from ther complainants without obtaining

the necessary approval [Consent to Establish) required for

cornmencing the construction. '[he respondent has obtained

Consent to Establish from the concerned authority on



construction. Further, the said possession clause can be said

to be invariably one sided, unreasonable, and arbitrary.

Moreover, it is a matter of fact that as per the affidavit filed by

the respondent on 06.10.20i1,1., the date of start of foundation

of the subject tower, where the flat in question is situated is

19.'-11,.201,3. This said statennent sworn by the respondent is

itself contradictory to its contention that the rlue date of

possession is liable to be cornputed from consent to establish,

affidavit as 'date of start of foundation'.

24. Admissibility of grace period: The promoter has proposed

to trand over the possession of the said flat within 36 months

frorn the date of commencement of construction of the

particular tower in which the flat is located and has sought
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further extension of a period of 6 months (after the expiry of

the said 36 months), on receipt of sanction of the building

plans/revised plans and all other approvals subject to force

majeure including any restrains/restrictions from any

authorities, non-availability of building materials or dispute

witlr construction agency,lworkforce and circumstances

beyond the control of ccirrrp2py and subject to timely

payments by the buyergsj in the said complex" It may be

stated that asking for the extension of time in completing the

construction is not a statutory right nor has it been provided

in tlhe rules. This is a concept w,hich has been ev'olved by the

promoters themselves and now it has become a \/ery common

prar;tice to enter such a cliluse in the agreement executed

betrrueen the promoter and the allottee. Now, turning to the

facts of the present case the resllondent promoter has neither

completed the conitrr.tion of the subject project nor has

obtained the occupation r:ertificate from thrl competent

authority till date. It is a v'rell settled law that one cannot take

benefit of his own wrong. In the light of the above-mentioned

reasons, the grace period o[ 6 months is not allowed in the

prersent case.

43. Adrnissibitity of delay pos;session charges at prescribed

ratre of interest: The complainants is seeking delay
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possession charges, proviso to section 18 provides that

where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every

month of delay, till the handing over of possession, at such

rater as may be prescribed aLnd it has been prescribed under

ruler 15 of the rules. Rule 1 5 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 72, section 78 and sub-section (4) and
subsection (7) ofsec
(1) For the purp viso to section 12;

nd (7) of section 1-9,

the "intere,

lending

44. The legislatu

uncler the provision of rule 15 of the rules, has; deterrnined

practice in all the cases.

Consequently, as per websiLe of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short,

MCLR) as on date i.e., 0B.t(1.2021 is 7.300/o p.a. Accordingly,

45.

re
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prescribed rate of interest will be marginal cost of lending

+20/o i.e.,9.30% p.a.

Thel definition of term 'interest' as defined under section

Z(za) of the Act provides that the rate of interest chargeable

from the allottee by the promoter, in case of default, shall be

equLal to the rate of interest which the promoter shall be

liabrle to pay the allo of default. The relevant

section is reproduced

"(za) "interest,l,l,

promoter or

of interest c,h.at

r, in cese of de,

'r received the
a rt the date the urnount or
part t i:; refunded, and the
interest the promoter shall
be from the "defaults in payment to the

47. Therrefore,

complainants'Shall be changed at the prescribed rate i.e.,

931o/o p.a. by the respondent/promoter which il; the same as

is being granted to the complainants in case of delay

possession charges.

On consideration of the circumstances, the ervidence and

other record and submissrions made by the parties, the

authority is satisfied that thre respondent is in contravention

of interest payaltle by the
w may be.

this clause-
(i) able from the allottee by the

promoter to the allottee

which t:he

in case oJ'-det.faul

"est payable by
from the date
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posrsession by the due date as per the agreement. It is a

mat[ter of fact that the date of foundation of the subject tower,

where the revised flat in qur:stion is situated is 19.11.2013 as

per the affidavit filed by thre respondent on 06.1,0.2021,. By

virtue of flat buyer's ?gre e rh€rlt executed between the parties

on 12.08.201.3, the possession of the booked unit was to be

deljivered within 36 mohri[,S. 
, 
of the commencement of

construction of the particula,r towerf block in which the flat is

located which ffier out,to Ue f g.f f .201"6 excluding a grace

period of 6 months which is not allowed in the present case

for the reasons quoted abov,e.

49. Section 19(10) of the rA,ct obligates the allottee to take

possession of the subject unrit within 2 months from the date

of receipt of occupation rcertifiiate. These 2 months' of
,.

reasonable time is being givren to the complainants keeping in

mirrd that even after intimertion of possession practically he

has to arrange a lot of logistics and requisitr: documents

including but not limited to inspection of the completely

finished unit but this is subjiect to that the unit being handed

oV€:r at the time of taking possession is in habitallle condition.

It is further clarified that ttre delay possession charges shall

be payable from the due date of possession i.e., 1,9.1,1,.201,6

of the section 11(a)[a) of the Act by not handing over
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till offer of possession of the subject flat after obtaining

occupation certificate from the competent authority plus two

months or handing over of plossession whichever is earlier as

per the provisions of section 19(10) of the Act.

(iii) To compensate the complainants for a sum of
Rs.lZ,00,0OO/- as damage$ on account of mental agony,
torture and harassment.
Ther complainants are claiming compensation in the above-

mentioned reliefs. The eruthority is of the view that it is

imprortant to understand ttrat the Act has clearly provided

interrest and compensation as separate= entitlement/rights

which the allottee can claim. For clalming compensation

undler sections 12, L4, lt8 and section tg of the l\ct, the

complainants may file a separate complaint before

Adjudicating Officer under section 3L read with section 7l of

the Act and rule 29 ofthe rules

(ivJt Direct the respondrgnll to pay/refand any liability of
GSlt' which will be payablle try the complaimants as the
sanxe would not have tleen imposed upon the
connplainants if the possessiotn was delivered on time.
Ther complainants have submitted that due to the'delay on the

part of the respondent in h;rnding over the possession of the

property, the complainants have been additionally burdened

to pay the GST which wars introduced much lately and ought

,ql

52.
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not to be paid by the complainants, had the possession of the

property been offered by the due date of possession.

53. Ther relevant clause from the agreement is reproduced as

unc[er:

,r75:

The Buyer(s) shall be liable to poy property tax, VAT, Service
Tax and all rotes, texes, charges, assessments and levies by
whatever name called, asser,sed or imposed by the municipal or
any other authorities, whtt,thbr levied now or in future, in
respect ofthe Flat, during lhe period of its construction or later
on irrespective of the fact tltAt the Buyer has not been enj<tying
the benefit of the F{qt Till,:'th'e.Flat,.is individually assessee to
property tax or any othttr charges, as aforesaid, by the
quthorities, the Buyer shall be liable to pay to the Company on
demand, such taxes/charges: whether levied now or in futu,re on
the land/building/devefloltment of this Said Cornplex,
proportionate to the area of the Flat. Apportionment of such
texes, charges, levies by the Company or its nominees shall be

conclusive and..binding upon' the Buyer(s)

54. As per the builder buyer's algreement, taxes shall be payable

as per the government rule:; as applicable from time to time.

'Iax.es are levied as per govdrnrnent nonns and rules and are

leviable in respect of real estate projects as per the

government policies from time to time. I'herefore, there is no

substance in the plea of the complainants in regarcl to the

illegality of the levying of the said taxes. Howerzer, the issue

penrding determination is a:; to whether the allottee shall be

liahrle to pay such taxes which became payable on account of

def;ault and delay in hzrncling over of possession by the

builder beyond the deemed datr: of possession.
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55. The authority is of view that. the due date of possession of the

unit was 19.71.2076 but the possession of the unit is not

offerred till date. Had the urrit been delivered within the due

datre or even with some justified delay, the incidence of GST

would not have fallen on the complainants. Therefore, an

additional tax burden with respect to GST was enforced upon

the buyer for no fault of thr: complainants and is due to the

wrongful act of the promc,tHtr in not delivering the unit within

due date of possession; also, the tax liability would have been

ver'y' less as compared with the GST, if levied.
,t i'

56. The authority has also perused the judgerment dated
l

04.09.201,8 in,.complaint no. 49/2018, titled as Parkash

Chond Arohi Vs, M/s Pivotctl Infrastructure Pv't. Ltd. of the

I{aryana Real Estate Regulatory Authority, Panchkula

wherein it has been observerl that the possessiorr of the flat in

terrn of buyer's hgreement was; required to be delivered on

19.111.2016 and the inciclence of GST came into operation

thereafter on 01.07.201,'/. So, the complainant cannot be

burdened to discharge a liabiliry which had ar:crued solely

due to respondent's own lault in delivering tirnely possession

of the flat. The relevant portion of the jrldgement is

reproduced below:
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"8. The complainant has then argued that the respondent's
demand for GST/VAT charges is unjustified for two rettson:
(i) the GST liability has accrued because of respondent's own

failure to handover the possession on time and (ii) the actual
VAT rate is L,050/o instead of 40/o being claimed by, the
respondent. The authority on this point will observe that the
possessron of the flat i,n term of buyer's agreement was
required to be delivered on' 7.L0.2013 and the incidence of
GST came into operation t,hereafter on 01,,07.20L7. So, the
complainant cannot be burdened to discharge a liability
which had accrued solely atue to respondent's own fault in
delivering timely possessrollr of the flat. RegTarding VAT', the
Authority would advise that the respondent shall consult a
service tax expert and wiU conVp! to the complainant the
amount which he is liable to pay as per the actuctl rate of
VAT fixed by the Governmetyt for the period extending up to
the deemed date of offer of possession i.e,, 10.10.201.3."

57. In appeal no.2L of 201.9 titled irs M/s Pivotal Infrastructure

Pvt. Ltd. Vs. Prakash Chamd Arohi, I-laryana Real Estate

Appellate Tribunal, has upheld the Parkash Chilnd Arohi Vs.

M/:s Pivotal Infrastructuret Pvt. Ltd. (supra). The relevant

para is reproduced below:

"93. This fact is not distrtuted that the GST has becorne

applicable w.e.f. 01.07.201,7. A,s per the f,irst Flat Bu.yer's

Agreement dated 14.02.210L1, the deemed ,Cate of p,:tssession

comes to 7.3.08.2014 and' qs per the second ogreement dated
29.03.2013 the deemed date of possrzssion come,e to
28.09.2016. So, taking the deemed date of possession of both
the agreements, GST has no,t become applit:oble by that date.

No doubt, in Clauses 4.12 and !;.L.2 the respondent,/alktttee
has agreed to pay all the Government rates, tax on land,

municipal property taxe,s and ctther taxes levied or leviable
now or in future by Governtnent, municipal authorily or any
other government author,ity. But this li'ability ,shall be

confined only up to the d'eerned date of possesston. "l"he delay
in delivery of possession is thet default on the part of the
appellant/promoter and the possessiott was oJ.'fbred on

08.12.2017 by that time the GST" had becorne applicable. But
it is settled principle of law thot a person cannot take the
benefit of hrs own wrong/default. Sic, the
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appellant/promoter was not entitled to charge GST from the
respondent/allottee as the liability of GST had not become
due up to the deemed d'ate of possession of both the
egreements."

58. Therrefore, the delay in delivery of possession is the default

on the part of the responrCent/promoter and till date the

posrsession of the subject unit is not offered and by the time

the GST had become applicable. But it is settled principle of

law' that a person canno;[ ta\e the benefit of his own

wrong/default. So, the r,gspp-n,.9.Snt/promoter is not entitled

to charge GST from,the complainants/allottees as the liability

of GST frad not]b,ecome due up to the due date of possession

i

as per the said agreement.

59. Acc:ordingly, nOh-complianr:e of the mandate contained in

section 11(4) [d) read with proviso to section 18(1) of the Act

on the part of the resprrndent is established. As such

complainants is entitled to del.ayed possession charges at the
.t:

prescribed rate bf interes;t i.e., 9.30o/o p.a. for ev'ery month of

dell;ay on the amount paid by the complairtants to the

respondent from the duer date of possession i.€r., 1,9.1,1.20L6

till the offer of possession r:f the subject flat after obtaining

occupation certificate from the competent authclrity plus two

months or handing over of possession whichever is earlier as

per the provisions of section 1B[1J of the Act read with rule

L5r of the rules and section 19 (10) of the Act.
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Directions of the authorit,f
Hence, the authority hereby'passes this order and issues the

foll,owing directions under section 3z of the Act to ensure

compliance of obligations cast upon the promoter as per the

fun,ction entrusted to the authority under section 3 (fl:

I. The respondent is rdirected to pay interest at the

prescribed rate of 9.\iOoh p.a. for every month of delay

from the due date of lpossession i.e., 19.11.2016 till the

offer of possession o,f the subject flat after obtaining

OCCTI

plus

whic

II. The

till da

the all withinL a period of 90r days tlrorn date of

this order and inl r every nnonth of'delay shall

III.

be payable by the ,promoter to the allottee before LOth

day of each subsequent rnonth as per rule 16(2) of the

rules.

The respondent is directed to handover the physical

possession of the 5;ul,ject unit after obtaining OC from

the competent authority.

The complainants are directed to pay outstanding

dues, if any, after adjustment of interest for the

delayed period.

is earlier as per section 19 (10) of the Act.

s of suc.h inte:rest accrued frorn 1,9.1.1,.2016

this order sharll be paicl by the pronroter to

IV,
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V. The rate of interest clhargeable from the allottee by the

promoter, in case ol'default shall be charged at the

prescribed rate i.e., 9.30o/o by the

\t.t -

respondent/promr:ter which is the same rate of

interest which the promoter shall be liable to pay the

allottee, in case of default i.e., the delayed possession

charges as per section Z(za) of the Act.

VI. The respondent shalll not charge anything from the

complainants whicn 
.is 

not the part of the agreement.

However, holding ch{iges stiall also not be charged by

the promoter at. any' pOint of time even after being

part of a$reement ali per law settled by the Hon'ble

Suprerne Court in civil appeal no. 386,11-3889 /2020
dated 14.L2.2020.

Complaint stands dispose,C o,f.

Irile be consigned to regist;ry,

46
r8

61..

62.

(Vijay Kumar Goyal)
I\4remIs.

(Dr. K.K Khandr:lwal)
Chairmarr

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 0B.LO.ZOZL

Page 49 of 49

, )tLl


