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GURW Complaint no. 3662 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. 1554 of 2021
Date of filing 13.04.2021
Date of first hearing:  04.07.2021
Date of decision 08.10.2021
1. | Mr. Varun Singh Hooda
2. | Siddharth Hooda
Both R/0: House no. 1033, Sector 40, Complainants
Gurugram ‘IE alhome.
1. | M/s. Shree Vardhman-} o
Private Limited ] . iy ss22— Respondent
Regd. office at;: 302, 3rd Floor,
Indraprakash Building, 21
Barakhamba Road, New Delhi-110001
' CORAM: AN i
Dr. KK. Khandelwal Eha[rman
Shri Vijay Kumar Goyal

Member

APPEARANCE:

Complainants-in -p{EFSETJn

Complainants |

Sh. Rakshit Rautela Proxy Counsel for Sh. Respondent |
' Varun Chugh (Advocates) |

ORDER
1. The opresent complaint has been filed by the

complainants/allottees in Form CRA under section 31 of the

Real Estate (Regulation and Development] Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate
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(Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11{4)(a) of the Act wherein It is
inter alia prescribed that the promoter shall be responsible
for all obligations, responsibilities and functions to the

allottee as per the agreement for sale executed inter se.

Unit and project related details

The particulars of the  project, the details of sale
R i

consideration, the amount paid by the complainants, date of

proposed handmg over l:he pusgeasiun delay period, if any,

have been dewﬂﬂd '}I] th;p ja{luﬂwiﬂg"m,hular form:
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5. No. Heads . * mfnrmuﬂun Plaia .|
1. |Name a;ndﬁ location of the “Shree Vardhman Vietoria”,
prmee; AV I lage Badshapur, Sector-79; H‘~
2. Project area. ' ﬁaeq? acres ‘HH’:} 19
3. | Nature of theproject /.| [‘Group housing colony F _
4. | DTCP_license no. I;u.;,d } dated-39- 12030 | - DI 888
validity status - @m upte-29. 312020 1o o8 2 :'E:_-Hﬁ.'#_
L Name E‘ft’ﬁe Licensee Santue nfrastructures Pyt bid. o i-ﬂ.;
; | RERA  registered/ not | Registered 2 %ﬂ
registered Registered vide no-7070f 2017 '
dated BB:068:2017 37 o2 ST <t
Validity status | 2220207 4 .Fﬁ{ﬂ VA et
s Unit no, 504, tower Al Il
(annexure- C3 on page no. 28 of
the complaint]
8. Unit area 2475 sq. ft.
3 (annexure- C3 on page no. 28 of |
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the complaint)

10,

Revised unit area

2575sq. ft.

(annexure- C4 on page no. 48 of
the complaint as per call notice/
intimation letter dated
16,02.2021)

11

Date of flat buyer's
agreement

H=

12.08.2013

{annexure- C3 on page no. 26 of
the complaint)

|||||

Payment plan .

F iy

iplan

Construction linked payment

[annexure- C3 on page no. 45 of
the complaint)

13.

Total curgsﬁil:ﬂﬁqn §i

A L
il

| RS(B231,403.37)-

- | (anmexure- C5 on page no. 56 of
the complaint)

14,

Total aﬁ:ﬁpgnt paid by the
Wm’lﬁhﬂ'ﬂﬂfﬂ

| &

LN |

Rs. 74,44,678.00/-

[.Jmnmmre C5 on page no. 56 of
t[u: complaint)

15

Date of mﬁgﬂ:ﬂmmﬂ of
cnnsrructihq

- fﬁ_‘dﬂ affidavit submitted on

Euzun

_Wbehalf of the respondent by its

16.

gln 06,10.2021)
=L

The construction of the flat is
Mkely to be completed within a
period of 36 months of
commencement of
construction of the particular
tower/ block in which the
subject Mat is located with a
grace period of 6 months, on
receipt of sanction of the I
building plans/ revised plans
and ail other approvals subject
to force majeure including any |
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restrains/ restrictions from any
authorities, non-availability of
building materials or dispute
with construction agency/
workforce and circumstances
beyond the control of company
and subject to timely payments |
by the buyer(s) in the said
complex.

[emphasis supplu:d}

17.

Due date of delivery of
possession B, =

I w0 'ﬂﬂﬂ thn revised unit no. is
; "Inr.:h;aﬂ in tower Al and as per

19. 11.2016

(Calculated from the date of

commencement of construction
of the particular tower in which
me fat is located. In the present

the affidavit submitted by the
pﬂh&ﬂ;ﬂ 5 AR the

mencement of construction

Grace pﬂ::lmi utili;atlpn.
+1J] [

Y - |
" [ for tower-Al was started on
m 3.11.2013)
18. | Occupation certificate Not obtained
19. | Offer of possession o -Jﬂ@:i-*u-l’fered
20, | Delay In handing over of Ii years 10 months 19 days
pusstﬁl llll t%,?!.- y A
order i, v Lal
o Grace periad is not allowed in

;{lg.pﬁﬂﬂlt complaint.

B. Fact of the complaint
That in 2013, the respondent started developing their

; 4

residential project in District Gurugram, under the name of

“SHREE VARDHMAN FLORA", said project was situated on

the land situated at Village Hayatpur, Sector-90, District

Page 4 of 49
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Gurugram, Haryana, therefore falls within the jurisdiction of
this authority.

4. That the complainants applied for allotment of flat in said
project being developed under the name "Shree Vardhman
Flora”, being constructed and marketed by M/s Shree
Vardhman Infrahome Private Limited and pald a sum of
Rs.4,39,000/-, which was iﬂ]ﬂhw of basic + service tax on
basic, on 20.06.2013 tuwa:ﬂs;uipkingjregistmnun.

5. That after the inital -pajrmé;ht -fnr'huuking,.r‘reglstratfﬂn. the
complainants ﬁ;rﬂlel'pmd an amount of Rs.10,00,000/- on
01.07.2013, IE:H].DD 000/- on 11.07.2013 towards initial
instalments @Ehln Tnpulaal:ed time as per ‘Construction
Linked Faym@[ l’:‘l_glq Thirs, a l’l%al Df Rs.24,39,000/- has
been paid by }he tm:iﬂ nf’Eﬁﬁmﬁﬂn uF the ‘flat buyer's
agreement’ [hr&remafter ref&rred as ‘agreement’).

6. That thereafter, ,!ni ﬂlﬁnfﬁ :é&eﬂ into fat buyer's
agreement on 12.08.2013 with the respondent for the
allotment of un-e flat Le, tower-Al, unit no.-504 measuring
2475 square feet of super area situated at Shree Vardhman
Flora, Village Havatpur, Sector-20, District Gurugram,
Haryana.

7. That at the time of execution of the agreement total sale

consideration of Rs. 71,20,125/- including basic sale price,
Page 5 of 49
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club membership fee, one basement parking, one covered
parking, IFMS charges, EDC and IDC charges was broken
down such as basic sale price of Rs. 59,27,625/- club
membership fee of Rs. 1,00,000/-, one open car parking of Rs.
1,00,000/-, one covered car parking of Rs. 2,50000/- and
EDC & ICD charges @ Rs.300/sq. ft. of Rs. 7,42,500/-.

That the complainants w;-rﬁtm:ked and appalled to find out
via ‘call nuticeﬂntimar[ﬂn fg{% dated 16.02.2021 that the
area of the ﬂal Hﬁﬂ,heeﬁ ﬁ’!brf:qséd by about 100 sq. ft
without any mﬁmaﬁnn and. ﬂt_gt all. charges, as had earlier
been agreed upun, had been increased unilaterally to take the
total cost un'“'l:he flat unit to Ft‘;lsﬂl !14-:”,5'56,."* that is an
astounding Rs.iﬂ 00, ﬂﬂl}f muﬂ: than the agreed amount at
the signing uf l:hq agret‘fmﬂm Tiis imperative to bring to
notice of the authurit? that"mhrﬁere in the agreement is it
mentioned that ﬁigrﬁ@ﬁﬁaﬁi‘h%‘ﬂm right to increase the
area of the _ﬂ:at alnﬂ ask f}mlrl‘_-r_nure yeoney from the
complainants. This is in gross violation of the maps that were
approved by government bodies prior to commencement of
construction and as per the agreement between the
complainants and the respondent,

That the complainants, shocked by the high-handed

behaviour of the respondent, in March 2021 asked the
Page b of 49
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respondent to supply to them a ‘customer ledger’ which
includes the details of all payment made and total amount
due. The respondent supplied a customer ledger dated
08.03.2021 wherein, to complete and utter dismay of the
complainants, on page 6 it reflected the amount due from the
complainants to the respondent to be Rs.82,31,403/- and the
amount paid by complg*:fqagu to respondent to be
Rs.74,44,678/- The cnmﬂé‘ﬁéﬁ were left perplexed as to
how does the cus': of Hat ruﬂp keep-rising and the money
demanded rmm ﬂ&)pm alsu I@W: ;'Ising on every subseqguent
day. - L

That the call mﬁr:e;‘mtlmal:lnn letter. f.latt-d 16.02.2021 sent
by respnnden‘h &’Iw’i-.r_s net uu;:standk}g amount payable’ as Rs.
7.17,036.81 /-, w}rﬂtﬂa‘; th&f customer ledger dated
08.03.2021 ghuws balanice  of dues as Rs.7.86,725.37/-.
Therefore, rh:iirq;’!~ is an arbip-aﬁpﬁu{entq_nf Rs.69,688.56/-
between both the statements of aﬂr{mnt alang with increase
in the amount demanded by the rnspundent towards the flat.
This goes to show mala-fide intent on the part of the
respondent has always been to hide the actual cost of
construction from the complainants and to always give a

lower figure for cost of construction so as to lure the

complainants and hundreds of others like them to invest in
Page 7 of 49
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their project and then slowly but surely increase the cost of
construction and the money demanded to cause themselves
illegal financial gains and losses te the complainants.

That during the term of the agreement an amount of
Rs.74,44,678/- has been paid to the respondent by the
complainants, which has been duly received by the
respondent. The respa;ﬂﬂ;{%ﬁfﬂl at time of filling of present
complaint is raising demﬂ,rldﬁ uffunds through various illegal
demand letters ﬂvm whm} mef,xmge of development is not in
accordance wlth ﬂ?E dﬁmanri raism;l as. mentioned in the

buyer agreemant Demands were raised even before the said

stage of cnnsu'uq{tnn was cnq‘l pleted.

.qr,__"rl

That as per clﬁ)gé ;i[a] mueT& teg;ns a;nﬂ conditions of the

flat buyer’s agreém&ut dite ZII'H;IH]]E yOUur company was

liable to deliver the pas?&!fﬁ_‘ﬁ Ef 'I:he flat in question within
36 months frﬁ‘n%l# ﬁq@:ﬁqnéf@%f‘gfmﬂsﬂucﬂun with an
additional grace period of &6 months. Thus, possession of the
flat allotted to tl'll’lj.F clients was to be delivered by 13.02.2017.
However, despite receipt of payment till date your company
has not delivered the possession of the flat in question.

That despite the illegal demands raised by the respondent the
complainants kept paying as demanded. Although they were

not liable to pay in accordance with the demand raised as
Page B of 49
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15.

stage of construction for raising a particular demand was
never reached. In furtherance to the mala-fide shown by the
respondent in raising illegal demands, the respondent even
charged late payment charges from the complainants, which
are completely arbitrary, and void given the status of
construction. It is absolutely wrong to charge late payment
charges on illegal demj.md fptices hence, the late payment
charges finterest amuﬁnﬂ?g ;m Rs.46,842/- must be
withdrawn and tp,z‘smlﬂ ahﬂ%hu ajiiusted in the account of
the ::nmplalm}nﬁ" e —*-=J \ ' \

That the rdsim ident deliher#ely delnyad handing over
possession :mr;_lli kept using the f&pd;;'fq r-tI:zia-ir selfish interests.
The cnmp]alﬁé;ctj_ﬁ{. 1.=‘::,'ri:e aggrieved rh}r the conduct of the
respondent 35"--;]-,&1; had dé:h:mmi’ed and accepted the

payments even when regpnﬂﬂ’ent had delayed the possession

i L

of the prnperé' ﬁ@cﬁ_ﬂ]ﬂ maﬁﬁg:&t&i:ﬂ@le to pay interest

over the an:-lﬂuht received from ﬂ‘!.E f::lmplalnﬂnt from the
deemed datﬂ urf pussﬂsﬂnn i el 13 D2. 2[!1'? till the date of
handing over of possession.

That new tax regime of CGST and SGST came into force wel.
from July 2017, and due to the delay caused in handing over
the possession to the complainants, the complainants will be

additionally burdened with the CGST and SGST. Hence, the
Page 9 of 49
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respondent is liable to pay/refund any tax burden which will
be imposed on the complainants under GST laws as the same
would not have been done if the possession was timely
delivered to the complainants,

That the buyer's agreement is one sided which is tantamount
to unfair trade practice and |s violative of the RERA Act. The
respondent failed to mrﬂplm tha construction of flat within
time, as per the terms i@ﬂ conditions of the buyers
agreement and t}mﬁ I:here 'is r.h;ﬂdem:y of service on the part
of respondent. T-hp cumpjaimpm Further submits that the
respondent E.guﬂty of gross deficiency in service for which it
is liable to campen sate the cfm pllaipamt. )

That the I‘ES!;Fb\H%BLUJﬂs nnﬁ n'ﬁ ﬁw‘ty deliver the flat in
guestion within"® tm;m as” E'ﬂﬂil['ﬂ.tfd in the terms and
conditions nffh?—. ﬂaE buyEr‘H aglreemenl: dellted 12.08.2013 but
also acted in £ I'Fﬂirﬁ]'lﬂf abﬁug,,ﬁﬁ'ir. Iduminant position
against the interest of the mmp'l_ainants.

That since 13.02.2017, the respondent has been evading any
concrete commitment for fixing a particular date of handing
over of possession and have not even conveyed the status of

development of the project to the complainants. This clearly

shows that the flat in question is neither ready for possession

Fage 10 of 49
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nor the respondents are in position to construct, develop and
deliver the same in near future.

That it goes without saying that complainants have suffering
physically and mentally besides facing financial hardships
since 13.02.2017 due to the non-delivery of possession of flat
in question. Although no amount of compensation Is
sufficient yet the respnndent iz liable to pay a sum of
Rs.2,00,000/- as cnrqﬁﬂqé% towards the mental
harassment, Rs. ﬁm," Ed"l‘u‘ﬂ I'dﬁ the litigation cost in
addition to a::umpensatin;: fur ﬂ@la}f in’ dﬁlwer],r of possession
at the prestrfb&ﬂ rate of interest an mtal deposited amount of
Rs.74,44 ETH;"-' f:nm 13.02.2017 tﬂl the actual handover of
physical pusséﬁﬁipm j .
That the cumpla}nqrita are lef “ﬁ-"iith no alternative but to seek
asylum of this au l‘hl:n‘itj,-r fn’r"l‘ﬂdf&sszll of her grievances.

That the cur;ipTElM maﬂ.- &ﬂ; 4‘@ mi other or similar
petition before fm?r: utherl“ trl_l:lutnai_. court or before the
Supreme Court iln J.'-ESF-E:II:[ of the subject matter of the present
complaint.

That the cause of action for filing the present complaint arose
wherein agreeing, the respondent failed to hand over the

physical possession of the said unit timely. The cause of

action thereafter arose from time to time when the
Page 11 of 49
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C,

23.

respondent despite repeated requests, failed to complete the
construction or to handover the possession to the
complainants. The cause of action for filing the present
complaint is recurring and continuous. Hence, the present
complaint is filed within the period of limitation.

Relief sought by the complainants.
The complainants have snught fnlinwing relief{s):

(1] Direct the fﬁpﬂﬂa‘nt to  compensate the
complainants for I’hﬂ de‘i‘ay in completion of the
project . and ﬁ'ﬁm "'13’3[!22&1’? till actual delivery of
pusgﬁﬁﬁl by pa;}'{ng ﬁtﬂ rest ﬁj.'l.the total amount of
Rs. “?"1;,*14 678/- at the rate of Iﬂ% per annum in
ar:l:qrﬁiglglc_e with rule 15 of the Act of 2016,

(ii) Direﬁ:‘fhl_.i'-[ﬁqundént'm withdraw /refund demand
of Rs46,842/ charged as late payment
charges,farrears from th:e complainants as the same

| and notin ﬁ:;uﬁanng with Act of 2016.

(iii) nlrecl: é‘ respnndent to payjrefund any liability of
GST which will be' _p;ﬁ-'fqlﬂﬂ' by the complainants as
the same would not have been imposed upon the
complainants if the possession was delivered on
time.

(iv] To compensate the complainants for a sum of
Rs.2,00,000/- as damages on account of mental

agony, torture and harassment.

Page 12 of 49
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D. Reply by the respondent

The respondent has contested the following grounds: -

Il

1L

That the present complaint filed under section 31 of the
Real Estate (Regulation and Development) Act, 2016 is
not maintainable under the said provision. The
respondent has not violated any of the provisions of the
Act.

The as per rule ZEI{I‘T Eﬁjﬂ rules of 2017 a complaint
under section 31 ufﬂtﬂﬁrﬁtcan be filed for any alleged
violation or ,mn‘l:rm&nﬁnn of the provisions of the Act
after such. ‘violation amlfnr contravention has been
established after an enguiry made by the Authority
underiﬁdnn 35 of the Ehr.:t: In the present case no
wnlariﬁniin‘:ﬁ,-’q' contraventian ha; been established by
the authhﬁ'tg ﬁildar sEctiﬁméS ‘of the Act and as such
the complaint s liable 1o be dismissed,

That the complainants -have sought reliefs under
sectond T8 de¥d R Bl Re /ol section is ey
applicable in the facts of the present case and as such
the complaint deserves to be dismissed. It is submitted
that the operation of section 18 is not retrospective in
nature and the same cannot be applied to the
transactions that were entered prior to the Act came
into force. The parties while entering into the said
transactions could not have possibly taken into account

the provisions of the Act and as such cannot be
Page 13 af 49
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IV,

burdened with the obligations created therein. In the
present case also the flat buyer's agreement
(hereinafter "FBA") was executed much prior to the
date when the Act came into force and as such section
18 of the Act cannot be made applicable to the present
case. Any other interpretation of the Act will not only
be against the settled principles of law as to
retrospective -::-par,aﬁm:l iaf laws but will also lead to an
anomalous situatim-!;' aﬁﬂd would render the wery
purpose of lg-xe ‘Act nugatnm The complaint as such
cannot b&ﬂﬁuﬁlt‘hfﬂd iﬁ!ﬂ the pmuismns of the Act.

That thtzé'xﬁre.ﬁsiun 'ag‘ﬁ*eameht to sell” pccurring in
section 1?;‘1}[&] of the Mt tpvers Wil:hm its folds only
the h::rﬁmu _int-:} fur!:_ce _and_ﬂ'le FEA executed in the
present case is not covered under the said expression,
the same havln}hae.ﬂ,g&awﬂ prior to the date the Act

i Y pe

came ir rﬁ » g_ JE],
That the FBA executed Tn

provide any definite ﬁm:e ar m frame for handing
over of possession of the Apartment to the

e present case did not

complainants and on this ground alone the refund
and/or compensation and/or interest cannot be sought
under the Act. Even the clause 14 {a) of the flat buyer's
agreement merely provided a tentative/estimated

period for completion of construction of the flat and

Page 14 of 49
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VL.

VIL

filing of application for occupancy certificate with the
concerned authority. After completion of construction
the respondent was to make an application for grant of
occupation certificate (OC) and after obtaining the OC,
the possession of the flat was to be handed over.

That the reliefs sought by the complainants are in
direct conflict with the terms and conditions of the FBA
and on this ground al::me the complaint deserve to be
dismissed. The cumﬁ[ainahts cannot be allowed to seek
any relief which is in canflict with the said terms and
conditions ﬂf thﬁ“ FBA. The tti,q:p]ajnants signed the
agreemént ;ml:.r E.fﬁ? ﬁ'it'-ﬁng read ‘;‘md understood the
terms aﬁﬂ ‘conditions mqantiuned H:Erem and without
any ciuﬁ%s gj‘qfﬂ.ﬂ‘e or prote anﬂ as such the terms
thereuf"!a'i'g mlw hinding upon’ the complainants. The
said agrEEmEnt was EIﬂEﬂ'tﬂ-d ‘much prior to the Act
coming into force.and the iﬂl'ma has not been declared
and canpqﬁ pﬂmlhl}r be #Eﬂiiﬁ'ﬂﬂ as #md or not binding
between l:ﬁ“e‘partiés

That it was sl,lbmll'teﬂ that delivery of possession by a
specified date was not essence of the FBA, and the
complainants was aware that the delay in completion of
construction beyond the tentative time given in the
contract was possible. Even the FBA contain provisions
for grant of compensation in the event of delay. As such

it was submitted without prejudice that the alleged

Page 15 of 49
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V1L

IX

delay on part of respondent in delivery of possession,
even if assumed to have occurred, cannot entitle the
complainants to ignore the agreed contractual terms
and to seek interest and for compensation on any other
basis.

That it was submitted without prejudice that the
alleged delay in L'lE']i"u"EI‘}" of possession, even if assumed
to have occurred, cannot entitle the complaint to

'\.‘..r i

rescind the FBA Lﬁﬁ{ %:untmﬂua] terms or in law.
The deliver}r of | pnssgssmn B}a specified date was not
gssence ﬂf thé FEA n':hE the. complainants was aware
that the q?iay in coinpietl“&n of construction beyond the
tentative time given in the contract 'u'n.i'fas possible. Even
the FBA ‘un?ntaiu provisions ﬁnr grant of compensation
in the E!.:Em ‘of ﬂeia}' As auc]!. ﬂle tf;l‘ne given in clause
14{a) of Fﬁﬁ .Ilg:as nutﬁseﬁﬂe hf the contract and the

breach tJ‘lEreuf Emmntﬁnﬂbl’& ﬁlﬂ complainants to seek

rescindthe contract. b © Ej J'i’l
That Ii'_ uihnﬁttléd ﬁlai issue of grant of

interestg:;:mpemanan for the loss occasioned due to
breaches committed by one party of the contract is
squarely governed by the provisions of section 73 and
74 of the Indian Contract Act, 1872 and no
compensation can be granted de-hors the said sections
on any ground whatsoever. A combined reading of the
said sections makes it amply clear that if the

Page 16 of 49
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compensation is provided in the contract itself, then the
party complaining the breach is entitled to recover
from the defaulting party only a reasonable
compensation not exceeding the compensation
prescribed in the contract and that too upon proving
the actual loss and injury due to such breach/default.
On this ground the compensation, if at all to be granted
to the complainants, cannot exceed the compensation
provided in the cnttz‘ﬂcﬁtgbll’

X. That the resmentia] gr;-;lp housing project in question
ie., "Shrge ﬁ;rdllmaﬁ ‘E’I’mﬂﬂﬂ' sector-70, Gurugram,
Haryana c?s being. dewlu*ﬁqd by the respondent on a
piece ﬂf '1in measuring 10, QEE'? acres situated at
village ?_;Bd:‘-_hﬂhpur, Sector-70, {iu:ugram. Haryana
under a license no. 103 of 2010 dated 30.11.2010
granted H'I:jr' ﬂi&' Town'” -afd Country Planning
Department, ﬂmnd],g;arh, Haryana (DTCP). The license
has hemgr d to lowners in collaboration
with M}s%ahm"r rnﬁhj?rﬁ a5 Private Limited. The
respnridllmt cumpan;.-' s d&f'ellapinm‘mnstrucﬁng the
project under an agreement with M/s Santur
Infrastructures Private Limited. The project in question
has been registered with this authority vide
registration no. 70 of 2017 dated 18.08.2017 under
section & of the Real Estate (Regulation &
Development) Act, 2016.

Page 17 of 49
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That the construction of the entire project has been
completed and the respondent had already applied for
grant of occupancy certificate for towers nos. B1, B2
and B3 to the concerned authority on 18/11/2019,
Thereafter, the respondent applled for grant of
occupancy certificate for towers nos. B4, C1, C2, EWS
and basement area to the concerned authority on
16/04/2021 and furthier applied for grant of occupancy
certificate for tﬂﬂll:sr{nﬂs B5 to the concerned
authority on 18/06/2021,

That the Fﬁmﬁumnnﬂﬂw&nﬂre ;r:rujer.'t could not be
cumplgﬁg@"ﬁithin the time estimated at the time of
lau nch:qf[-':' the project due i:u'bariupﬁfe’asﬂns beyond the
control of the respondent, including inter-alia liquidity

7 _ | LY A

crisis u%}gt’tg?giuhal ‘economic crisls that hit the real
estate séaﬁtmm&a@?hﬁ&w which is still
continuing, defhuitstnmnﬁ'rfed by allottee, depressed
markei%_%m;ﬁ?enﬁ*;_{- !aﬂd!n,g to 'a weak demand,
guvemﬁjgﬁt't‘eﬁtﬁﬁﬁahsﬂ"fﬁr#e i’najeu re events etc. The
respunﬂenl: cannot be held reﬁmnslble for the alleged
delay in completion of construction. The respondent is
genuine and responsible developer who fought against
all odds and has already completed one phase of
project and the remaining phases are also on the verge

of completion.
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That it is pertinent to mention here that in 2020,
looking at the situation of real estate market battling
the financial crunch; the Central Government has
formed Rs. 25,000 crores “Special Window for
Completion of Construction of Affordable and Mid-
Income Housing Projects Investment Fund” popularly
known as the SWAMIH Fund. The SWAMIH investment
fund has been formed to help the genuinely distressed
RERA registered! \ t: " ial developments in the
affordable hquﬂng ,." ﬁﬁ;ﬂdle‘fn;ume category and that
require Iast i'nllﬂ mumﬂqe construction. The
gwernﬂgﬂt ‘sponsored fund is for the genuine and
stressﬂd awelupm who are ﬂﬂ&hng the financial crisis
due to. ﬁ&aiﬁmﬁ beyond their control including COVID-
19 panﬂtﬂrm“_ The investment manager of the fund is
SBICAP M'E‘nmraﬁ Lid. therqspandem had also applied
for the financidl support from the said SWAMIH fund
and i Ln:;ﬂii:l:'l.q ﬁ:ir the' sﬁn'} hﬁ also cleared after
all verification. A fund of Rs. 6 Crores had also been
sancnnmd to the reﬂpnndﬁm ‘wide letter dated

12.10.2020. This sanction of financial assistance by the
Government of India backed SWAMIH fund is in itself a
testimonial of the genuineness of promoter of the
project in question and also that the project is in final

stages of completion.

Page 19 of 49



HARERA i T

—

= GUEUGRAM Complaint no.-3602 of 2020

X1V,

XV,

That without prejudice to the fact that as per clause
14(a), the obligations of the respondent to complete the
construction within the tentative time frame
mentioned in said clause was subject to timely
payments of all the installments by the complainant
and other allottees of the project. As various allottees
and even the complainant failed to make payments of
the installments as per the agreed payment plan, the
complainant cannqtﬁ?al]'ﬁwed to seek compensation
or interest on the ground thzt the respondent failed to
co mplete. mﬂﬂmmﬁdﬁm ﬁ;ne given in the said
clause. ’I’ﬁé ‘obligation of the rhsﬁhrldent to complete
the mﬁﬁrtittiun within the time ﬂ:ame mentioned in
FBA wai}uhjﬁﬂ to and dhp@d}'_nt upon time payment
of the Rﬁn;};&i{:ﬁent by the qﬁm]:}ainant and other
alluttees.'lhfénfbuyarsﬁaﬂﬁmis in the said complex,
including the t.:mﬂ'plalnant committed
breachqj#efaix_lts by not making timely payments of
the msﬂ!lfﬁ'lé:tﬁ As such no :;'iﬂlgttee who has defaulted
in mal-ﬁj_!'_l_g:pay!meht of therinstallments can seek refund,
interest or compensation under section 18 of the Act or
under any other law.

That the tentative/estimated period given in clause 14
(a) of the FBA was subject to conditions such as force
majeure, restraint/restrictions from authorities, non-

availability of building material or dispute with
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construction agency / work force and circumstances
beyond the control of the respondent company and
timely payment of installments by all the buyers in the
said complex including the complainant. Many buyers /
allottees in the said complex, including the
complainant, committed breaches / defaults by not
making timely payments of the installments. Further,
the construction cﬁu%n:ut be completed within the
tentative time fralhu:’gw ‘in the agreement as various
factors beyond curltrul rmpﬂndent came into play,
mcluding&qnﬂﬂnnﬂc maImwn Sluggishness in the real
estate aeétufs defaults fﬁmmjttEd by the allottees in
making ;["niet:,f payment of the installments, shortage of
labour, ﬂ?ﬁﬂmlabmt}r of water for construction and
dlsputed!iw];ﬁ :ﬁntrach'}ri. Tl'@hﬂehqu payment / non-
payment H’ﬁﬁtﬂthﬂﬂﬂtﬂ- b?#ufﬂmls allottees including
the cnmplamaﬁt serigusly jedpardized the efforts of the
respone for cm@lﬁlﬁg'ﬁ}i t;x&lstructmn of said
project v in the tentative tih'ae frame given in the
agreema;_m It is pertinent’ to note that the Hon'ble
Punjab & Haryana High Court on 21.08.2012 in CWP
No. 20032 of 2008 prohibiting ground water extraction
for construction purposes in the District of Gurgaon
and due to the said ban, water was not available for
construction of the project in question for a very long
period of time. The Administrator HUDA, Gurgaon
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granted NOC for carrying our construction at site of the
project vide its memo dated 27.12.2013, Further, civil
contractors engaged by the respondent for
construction of the project in question falled to carry
out the construction within the given timelines and
several disputes cropped up between the respondent
and the said contractors. The respondent had engaged
M/s Mahalakshmi [n{'raengineers Private Limited and
DSA Buildtech Prtmtg lited as the contractors who
despite having r‘er:-awad pﬂjﬂt&&uts from respondent did
not pay gp ﬁhbﬂur ;‘Wﬁrlt t‘nﬂ:e whn in term refused
to work séverely hampering the pace of construction
work. Tilei'respnndent tltimately had to remave both
the co nﬂ"gdﬂrs and carried the gonstruction on its own,
The res;_afundert_t directly made the payment of their
Iaburers;’um_i‘ltﬁarc&ﬁsjﬂa@htmﬂﬂﬁ to regularize the
worlk. It is also suhmiftﬁd'ﬁiat the construction activity
in Eurgr?m has also bee hin:#e:ad due to orders
passed by Hon'ble NGT'/State Govts. /EPCA from time
to time Fumpg 3 cumphe& han nn the construction
activities in an effort to curb air pollution. The District
administration, Gurugram under the Graded Response
Action Plan to curb pollution banned all construction
activity in Gurugram, Haryana from 01.11.201B to
10.11.2018 which resulted in hindrance of almost 30

days in construction activity at site. In previous year
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XV1.

XVIL

also Hon'ble NGT vide its order 09.11.2017 banned all
construction activity in NCR and the said ban continued
for almost 17 days hindering the construction foer 40
days. The stoppage of construction activity even for a
small period results in a longer hindrance as it become
difficult to re-arrange, re-gather the work force
particularly the laborers as they move to other
places/their ﬁllag‘es, S

That as per the FE& %tentanve period given for
completion of mnsl‘m;:tmn was to be counted from the
date of rgcﬂpt afﬁntﬂbn of the bullding plans/revised
plans Ef all other appﬁvals and commencement of
::unstrut'.%un on receipt of such aanpruv&ls The last
appruuﬂ'bqingrﬂﬂnsent ta Eﬁahlfsh (CTE) was granted
by the \ﬁgrfana St.-a’m Enlﬁ:ﬂ’un Control Board on
15.05. Eﬂlﬁﬂmia"s muﬁ.the pelﬂi:rli mentioned in clause
14{a) shall start‘mu.nﬂﬂa.fwfn 16.05.2015 only.

That iu;_j# m’t’g_m'ﬂeﬁ and without prejudice to the
suhmiséiﬂﬁs' made herlelha%uve,_ that the rtentative
period as indicated in FBA for completion of
construction was not only subject to force majeure
conditions, but also other conditions beyond the
control of respondent. The unprecedented situation
created by the Covid-19 pandemic presented yet
another force majeure event that brought to halt all

activities related to the project including construction
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of remaining phase, processing of approval files etc,
The Ministry of Home Affairs, GOl vide notification
dated March 24, 2020 bearing no. 40-3/2020-DM-1{A)
recognised that India was threatened with the spread
of Covid-19 epidemic and ordered a complete
lockdown in the entire country for an initial period of
21 (twenty) days which started from March 25, 2020.
By virtue of various subsequent notifications, the
Ministry of Home ﬁ{}a s . GOl further extended the
lockdown from fime t. ume -and till date the lockdown
has nusﬁr &qn mmﬁlﬁm; “lifted. Various state
gﬂvernﬁgﬂtﬁ mchili:h:g the G’warmﬂent of Harvana
have a}é enforced several strict measures to prevent
the spl‘ﬁd of Covid-19 pﬂnﬂenﬁc including imposing
curfew, ‘ jdckdnumr stopping . all commercial,
mnstmct[im ﬂlﬂtjr..l!uﬁuam to issuance of advisory
by the GOI vide-office e andon daed May 13,
2020, ﬂ'di:fg eﬁe&iﬁ,ﬂﬁeﬁsuﬁlnns of real estate
prn}erf &nﬂer’ the pruﬁsfuns ‘of the Real Estate
(Regulation and Development) Act, 2016 due to 'force
majeure’, the Haryana Real Estate Regulatory Authority
has also extended the registration and completion date
by 6 (six) months for all real estate projects whose
registration or completion date expired and, or, was
supposed to expire on or after March 25, 2020. In past
few years construction activities have also been hit by
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repeated bans by the courts/authorities to curb air
pollution in NCR region. In the recent past the
Environmental Pollution (Prevention and Control)
Authority for NCR ("EPCA") vide its notification bearing
No. EPCA-R/2019/L-49 dated 25.10.2019 banned
construction activity in NCR during night hours { 6pm
to 6am) from 26.10.2019 to 30.10.2019 which was
later on converted Inm complete 24 hours ban from
01.11.2019 to Q5. 11@&19‘5&}; EPCA vide its notification
No. EPCA-R/2019/L- 53 datE-d 01.11.2019. The Hon'ble
Supreme Court of India %u‘s‘wﬂ&r dated 04,11.2019
passed irﬁh’:lt Fatﬂ:mn No. 13029}{1985 titled as "M.C.
Mehta &'F Union of India” completely banned all
construétion activities in NCR which restriction was
partly mﬁ'ﬁihqd? vide arder d;pedl-fﬂ_é.lz.ama and was
cumpletei?dfffqld'hjr the Hon'ble Supreme Court vide its
order dated 14.&2,213':231':%.1!5& bans forced the migrant
labourers 'to return te their native States/Villages
creating an dcute shﬁnalge of labourers in NCR region.
Due to l-.'!l_EfSEiﬂ,; shortage ﬂlE'-J:nnst-:*uctiun activity could
not resume at full throttle even after lifting of ban by
the Hon'ble Supreme Court. Even before the normalcy
in construction activity could resume, the world was hit
by the 'Covid-19" pandemic.

That the respondent had also applied for grant of
NOC/approvals for Fire Safety (Fire NOC) & for Lift
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NOC & the same has been approved and sanctioned
from their concerned departments.

24, Copies of all the relevant documents have been filed and

25,

26.

placed on the record. Their authenticity is not in dispute.
Hence, the complaint can be decided on the basis of these
undisputed documents.

Jurisdiction of the aulhnrlt}* "r

The authority has territi‘iﬁﬂi as : well as subject matter

L .:r
jurisdiction to enl;erta[rr ""hﬁ presenr complaint for the

-l-l-

tollowing reasons, \

EI  Terriforlal jurisdiction

As per nntiﬁcﬂipn ho. J,rq?.;zmg ~LTCP dated 14.12.2017
issued by Tuivﬂr ahe f:ﬂl.tl'ltl}" thﬁing ﬁiépartment. Haryana
the jurlsdlcﬂuft u’f Real . Esta;e Regulatory  Authority,
Gurugram shall be entire. E-umg‘t"am Dlstrict for all purpose
with offices ft@t&d:r in ﬁunﬂran:r. !;l tﬁa p]“EEEDt case, the
project in question is situated within the planning area of
Gurugram District, therefore this authority has completed

territorial jurisdiction to deal with the present complaint.

E.Il Subject-matter jurisdiction

Section 11(4){a) of the Act, 2016 provides that the promoter
shall be responsible to the allottees as per agreement for sale.

Section 11(4)(a) is reproduced as hereunder:

Page 26 of 49




HARERA

- GUHUGH!&LM Complaint no. 3602 oF 2020

¥

a8,

Section 11{4){a)

Be responsible for all obligations, respensibitities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees
os per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be,
to the allottees, or the common oreas (0 the
association of allottees or the competent authority, s
the case may be;

The provision of assured returns is part of the builder
buyer’s agreement, as per clause 15 of the BBA
dated......... Accnrdrqgmtﬂﬁ prmnmer Is responsible
for all abligations/respansibilities and functions
including payment of nsstl mtr.rms as provided in

Builder Eu_;r_,gﬁﬂymerwnn
Section #ﬁmﬂaquﬂm ,J!.yn‘]nﬂlj:

34(h uf{ﬁ!' Act provides to gnsure Eﬂqﬂ%ﬁﬂﬂfﬂ of the
obligations cost upon the promoters, the allortees amd
the reqi'q.'#ﬁu agents under this Aet and the rules and
r&gun’unﬂrﬂ made thereunder.

So, in view of the provisions of the Act quoted above, the

authority has mmplete j.unsdwtiun to decide the complaint
regarding nun—mmpliance of nhligaﬂuns by the promoter
leaving aside cnmpensattun whi:h is to hn decided by the
adjudicating uFﬁcer if pursued I:r:.T the complainants at a later
stage. i 4 W \"7

F. Findings on the objections raised by the respondent
F.1 Maintainability of complaint

The respondent contended that the present complaint filed

under section 31 of the Act is not maintainable as the

respondent has not violated any provision of the Act.
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The authority, in the succeeding paras of the order, has
observed that the respondent is in contravention of the
section 11(4)(a) read with proviso to section 18(1] of the Act
by not handing over possession by the due date as per the

agreement. Therefore, the complaint is maintainable,

F.1Il  Objection regarding urisdiction of authority w.r.t. the
flat buyer’'s agreement executed prior to coming into
force of the Act ]

Another contention of the Eeﬁpul;dtnt Is that in the present
case the flat buyer's :agTéaJﬁeﬂt W_'?s executed much prior to
the date when ﬂ;E::ﬂLEI r.‘.lamé hﬂn:fdﬁcﬁanﬂ as such section 18
of the Act Eaﬂn%t-]fie made a];pl'ita:hie to the present case. The
authority is oﬁhe view tha‘f the ﬁ;l: rmwh&re provides, nor
can be so r:url@E'u&d that aH prhwﬂll& agraement:s will be re-
written after cﬁnﬁng___ into force of 'the Act. Therefore, the
provisions of the Act, rules .i.lﬂé.E.gI:EEI‘nEI'![ have to be read
and interpr%eci rm}.'mu}iiuuﬁliy i__;:_lﬂwevet. if the Act has
provided for Iﬂﬂaling w1th certain specific
provisions/s itiation l in a speci ﬁfi:fparticillar manner, then
that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act and
the rules. Numerous provisions of the Act save the provisions
of the agreements made between the buyers and sellers. The

said contention has been upheld in the landmark judgment of
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Neelkamal Realtors Suburban Pvt. Ltd. Vs, UOI and others.
(W.P 2737 of 2017) which provides as under:

“119. Under the provisions of Section 18 the defay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
pramoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter (s
given a facility to revise the date of completion of praject
and declare the same under Section 4. The RERA does
not contemplate rewriting of contract between the flat
purchaser and the pramater, ..

122, We have already discrissed that above stated provisions
of the RERA are not retraspective in nature. They may to
soime extent g;a Hﬂ'v.rr;g 17 tive or quasi retroactive

effect b jan gn{uﬁﬁ the validity of the

pro 15 0f - R .:'Enan be, challenged. The

Parligherit i competent ,mnugh tolegislate law having

retraspective or retroactive effect A law can be gven

framed. to affect subsizting / existing contractual rights
benugpn ‘the parties in the Ju.rger pliblie Interest. We do
nut*hpmmn_v doubit in gur mind that the RERA has been

fra in, the larger ,puhh':: fnterest after a thorough
studsh and Wiscussion made a ; est level by the
Stand imittee ﬂrld “ Committee, which
:ubmrtﬁ.&rd‘#ﬁﬂmm h,

-_d'\ﬂ.l

31. Also, in appeal no’ -LﬁmngjB‘iE titled as Magic Eyve
shwer Singh Dahiya, in
order dated 17,12.2019 the Ha'r;.uima Real Estate Appellate

DmlrﬁpuﬂMa

Tribunal has ﬁhs&r"ifed-

“34. Thus, keeping in view our gforesald discussion, we are of
the tonsidered respondentinion that the provisions of
the Act are quasi retrooctive Lo some extent in

r&spondenmannn m:d' wﬂ_ﬁﬁ_ﬂnﬂimﬂﬁmtﬂ_thﬂ

mﬂﬂ_umummﬁx_ﬂ.tmmﬂmmﬂ Hence in case of
delay in the offer/delivery of possession as per the terms
and conditions of the agreement for sole the allottee
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shall be entitled to the interest/delayed possession
charges on the reasonable rote of interest as provided in
Rule 15 of the rules and one sided unfoir ond
unregsenable rate of compensation mentioned in the
agreement for sale is [fable to be ignored.”

F.IIl Objection of respondent w.rit reasons for delay in
handing over possession.

32. The respondent submitted that the period consumed in the
force majeure events or the situations beyond control of the
respondent has to hee:-lﬂ'uﬂuﬂ while computing delay in
handing over possession. ~LRg

> l_lnprﬁmr.l@r;t&d ﬁmaﬂu;t ﬂreated by Covid-19
paqﬂﬁjﬂ: and qu:kdhwn fmﬁ approx. 6 months
5taﬂiag fn:-m 25.03. 3(]'3!]

33. The Hun*bl& ‘.‘ﬂ&liﬂ ngh Court m case titled as M/s
Halliburton dﬁﬁwﬂm{m Inc V/S Vedanta Ltd. & Anr.
bearing no. O.M.P (1) [Eummi] no.88/2020 and LAs 3696-
3697/2020 ? E?ﬂﬁ Hﬂ?ﬂ has ﬂbSEW«Ed that-

"68, The m*raparﬁrmaneer Hfﬁ’i‘ﬂ Svadtor cannot
be condoned due to the COVID-19 lockdown in March
2020 in India - The Contrictar 'was in breach since
September 2019, opportunities were given to the
Contractor to cure the same repeatedly. Despite: the
same, the Contractor could not complete the Project The
outbreak of a pandemic cannot be used as an excuse for
non- performance of o contract for which the deadlines
were much before the outbreak itself”

34. In the present complaint also, the respondent was liable to

complete the construction of the project in question and
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handover the possession of the said unit by 13.02.2018 and
the respondent is claiming benefit of lockdown which came
into effect on 23.03.2020. Therefore, the authority is of the
view that outbreak of a pandemic cannot be used as an
excuse for non- performance of a contract for which the
deadlines were much before the outbreak itself and for the

said reason the above- rnentlnﬂﬁd time period is not excluded

-'-\,-.-:

.-'i'

while calculating delay in hand

over possession.

> Order dated 25102019, 0111.2019 passed by

J.

Environmental Pnﬂﬂﬁ;ﬂ [Prevention and Control)
Autliﬁ::ﬁty (EPCA) banning construction activities in
Hﬁﬁffegmn Thereafter order dated 04.11.2019 of
Hunﬁf&eiﬂumme Eﬂurt uf India in Writ petition no.
13ﬂ2931§85 cﬂmpietelj' banning construction
acth-‘il:ies En NCR regmn.
The resp-::-nd;m I?s neiﬂter ;dmgia;ed the construction of
the subject unit nor has obtained the OC for the same from
the competent authority til] date i.e, even after a delay of
more than 4 years form the promised date of delivery of the
subject unit. In the reply it has been admitted by the
respondent/promoter that the construction of the phase of

the project wherein the apartment of the complainants is

situated is in an advance stage. It means that it is still not
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completed. It is a well settled law that no one can take benefit
of his wrong. Now, the respondent is claiming benefit out of
lockdown period, orders dated 25.10.2019 and 01.11.2019
passed by EPCA and order dated 04.11.2019 passed by
Hon'ble Supreme Court of India which are subsequent to the
due date of possession. Therefore, the authority is of the
considered view that the rgipnnqent could not be allowed to
take benefit of his own wm_ﬂﬁfﬂdﬂrhe innocent allottee could
not be allowed to Suffer fnr 'ﬂilE m.ifmjges committed by the
respondent. Eﬂl!wew u; ﬂ:e 53;111: I-;hiﬁll time period is not
excluded WME| calculating .the delsy in handing over

possession. | 7

Findings of the authority

G.1 Delay pﬂme'lﬂin_n-fch&rg;ﬁ. _

Relief suughlilgr the cpmpl;rmpgm The below-mentioned
reliefs sought by the complainants are being taken together
as the findings in one relief will definitely affect the result of
the other relief and these reliefs are interconnected,.

i. Direct the respondent to compensate the complainants
for the delay in completion of the project and from
13.02.2017 till actual delivery of possession by paying
interest on the total amount of Rs. 74,44,678/- at the
rate of 10% per annum in accordance with rule 15 of
the Act of 2016.
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ii. Direct the respondent to withdraw/refund demand of
Rs.46,842/- charged as late payment charges/arrears
from the complainants as the same are illegal and not in
accordance with Act of 2016.

37. In the present complaint, the complainants intends to

38. Clause 14[&] {E tha, ﬂat ﬁllj-'&l'iﬁgr'ﬂﬂﬂ'l&nt provides for

HARERA

Complaint no, 3602 of 2020 i

continue with the project and is seeking delay possession
charges as provided under the proviso to section 18(1) of the
Act. Sec, 18(1) proviso I'EEdS_t_E_E under.

"Section 18: - Return qﬁ:pmq@hd compensation

18(1). If the pmmumr}hﬁmmmpm.e ar is unahle to give
possession of an apartment, pfﬂt or .E'm'.*dfng,

s,
r (R}
vaﬁl:; that ﬁnhm nmﬂrmuuaﬂgﬂ not intend to
witheraiv! from the projéct, he shall be poid by the
p ﬂri"_ interest- for; ey muntu'l"'q,i‘ delay, till the

hani % over af the pm.senm-t at Jm!!ﬁ raote as may be

pre.ﬁ:r#ed‘ i I | | J,..

handing over pnsﬂssiﬂn and | Flwsame is reproduced below:

"14(n) Thegropstriggiongofghasfiat gisdjkelpgo be completed
within a $ d of 36 months of commencement of
mnstrr.r:‘ n o the particular tower/) Block (n which the
subject flatis locpted with.o grace period of 6 months, on
receipt of sanetion of the beilding plaps/ revised plans and all
ather approvels subfect to force majeure including any
restrains/ restrictions from any authorities, non-availability of
building materials or dispute with construction agency/
workforce and circumstances beyond the control of company
and subject & timely payments by the buyer{s]. No claims by
way of damages/compensation shall be against the Company
in case of delay in handing over the possession on account ef
said reasons. For the purposes of this Agreement, the date of
application for issuance af accupancy/part
occupancy/completion/part occupancy/completion certificate
of the Said Complex or the Flat shall be deemed to be the dote
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of completion, The Company on completion of construction
shall (ssue a final call notice to the Buyer(s), who shall remit
oll dues within thirty [30) days thereof and toke possession of
the Flat after execution of Sale deed. If possession is not taken
by the Buyer(s) within thirty (30) days of offer of possession,
the Buyer{s) shall be deemed to have taken possession for the

purposes of this Agreement and for the purposes of payment of
the maintenance charges, taxes, property tax or any other tax
imposable upon the Flat."

39, A flat buyer's agreement is a pivotal legal document which
should ensure that the, r.ights and liabilities of both
builder/promoter and hu)ﬂzg{,ﬁpmze are protected candidly,
flat buyer's agreemeu;wla}'#*ﬂ%n the terms that govern the
sale of differ i:* Hnﬁs -nff FMFE]'ﬂﬂ.E like residentials,
commercials eﬁ'. Eetwee'ﬂ the Buyer and builder. It is in the
interest of hﬂtl:l, Ehe parties to have a w;eﬂadraﬂ:ed agreement
which would the\:labf protect the righfs ‘of both the builder
and buyer in 1{@ ,}untﬂrmnﬁte E‘-'Hl'lt Jﬂfs!l dispute that may
arise. It should hé'\d]:aﬂnch .I'g, -"Iiil.' Eﬂ‘nple and unambiguous
language wh&E\ aﬁr !?@WE Eﬁnmmun man with
an ordinary cational E‘aﬂ(gi'dlmd ﬂ‘ should contain a
provision with'regard to stipulated time of delivery of
possession of the apartment, plot or building, as the case may
be and the right of the buyer/allottee in case of delay in
possession of the unit.

40. The authority has gone through the possession clause of the

agreement and observed that the possession has been
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subjected to all kinds of terms and conditions of this
agreement. The drafting of this clause and incorporation of
such conditions are not only vague and uncertain but so
heavily loaded in favour of the promoter and against the
allottee that even a single situation may make the possession
clause irrelevant for the purpose of allottee and the
committed date for hanq:‘.ipg. pver possession loses its
meaning. If the said pnsﬁﬁﬁfun ﬂause is read in entirety, the
time period of h:miﬂME ;wl}l; ’Ensqessiun is only a tentative
period for cf:rr_lz_l:p!ﬁﬂun pf ﬂlﬂ tuns;trp,chﬂn of the flat in
question ﬂnﬂ ﬂ'lf' promoter is aim:ng tl:l' 'E'Htf-'l'id this tme
period indef?ﬂmb on one E!Han['uaﬂiy or the other. Moreover,
the said clause is an inclusive :lamier wherein the numerous
approvals and l:ei‘ms and tt:—ndithns have been mentioned for

commencement of construction and the said approvals are

sole liability iﬂ'%hp promater for which allottee cannot be
allowed to suffér. The promoter must haue mentioned that
completion of whiciln appruva[ furms a part of the last
statutory approval, of which the due date of possession is
subjected to. It is quite clear that the possession clause is
drafted in such a manner that it creates confusion in the mind

of a person of normal prudence who reads it. The authority is

of the view that it is a wrong trend followed by the promoter
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from long ago and it is this unethical behaviour and dominant
position that needs to be struck down. It is settled
proposition of law that one cannot get the advantage of his
own fault. The incorporation of such clause in the flat buyer's
agreement by the promoter is just to evade the liability
towards timely delivery of subject unit and to deprive the
allottee of his right accrulngr:ﬂ,FtEr delay in possession. This is
just to comment as to hﬂ,{%&&i’ﬁ builder has misused his
dominant position and drafted such mischievous clause in the
agreement amf _;hé.aild;me is left with no option but te sign
on the dotted lﬁiﬂk.

41. The respnndunt promoter has pmpuseﬂ to handover the
possession uf ﬁi{g Euh}e::l.'t a&&ar‘tmﬂﬂt wh'.hm a period of 36
months of the gﬁn;mﬁntﬁmim‘a 0f “construction of the

L i"hl 9

particular tower/ hluci{ in whi’-:ﬁ'. the Flat is located with a
grace per!ntifg_uéﬁ_g_rqgrmﬁmgl on ﬁeﬂ;ipt of sanction of the
building plans/revised plans and all other approvals subject
to force maji;'l;re including any restrains/restrictions from
any authorities, non-availability of building materials or
dispute  with  construction  agency/workforce and
circumstances beyond the control of company and subject to

timely payments by the buyer(s] in the said complex.
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42. The respondent is claiming that the due date shall be
computed from 19.11.2013 i.e, date of grant of Consent to
Establish being last approval for commencement of
construction. The authority observed that in the present case,
the respondent has not kept the reasonable balance between
his own rights and the rights of the complainants-allottee,
The respondent has EQEEd_'iPEI-;F_#E‘dEtETmi“Ed' preordained,
highly discriminatory zntt;lrﬁltrary manner. The unit in
question was hu'*ﬂi_kil!d by t&:ed‘@plﬁmmts on 20.06.2013 and
the flat buyﬂ‘?@“ agreemam. yas ;mc‘q.ted between the
respondent aﬁl the cumplalna.nts un 12.08.2013. It is
interesting EE,;;I'II:H;E as to hu’w ﬂ1E ﬂ‘Es;mndent had collected

-

hard earned rqﬂl:l.:ﬂﬁl_ﬁnm tht': complainants without obtaining
the necessary :B‘pl‘twal [Em‘ls&nt to Establish) required for
commencing the r:um.trulctmn. T]'ne respondent has obtained
Consent to M'@Bk ﬁ'qgl -J'-I:'IEI,E Féngr%.ed authority on
15.05.2015. Thﬁ rﬂspundent is In m,'m-wm $1tu3l:|un as on one
hand, the re&pnndﬁm had nat nhtam&d necessary approvals
for starting construction and the scheduled time of delivery
of possession as per the possession clause which is
completely dependent upon the commencement of the

construction and on the other hand, a major part of the total

consideration is collected prior to the start of the
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construction. Further, the said possession clause can be said
to be invariably one sided, unreasonable, and arbitrary.
Moreover, it is a matter of fact that as per the affidavit filed by
the respondent on 06.10.2021, the date of start of foundation
of the subject tower, where the flat in question is situated is
19.11.2013. This said statement sworn by the respondent is
itself contradictory tu its éﬂﬂtgnﬂun that the due date of
possession is liable to be c:}'mpm;ed from consent to establish.
It is evident tha:t respnnddltt haﬁ: started construction {on
19.11.2013 as pﬂrr the ‘affidavit. subrnitted on behalf of the
respondent gfifa‘ﬂ.ﬂ on {}Er ],ﬂﬂll,? 13 'ri'.’i'_ﬂ;j-ﬂ ut obtaining CTE
which SHDMLHHEU.IEII}F ltrrn l:hE parif‘ of the promoter.
Therefore, mtﬂm,f! ﬂf‘: the ahbvﬂ rea;ﬂn{hg, the contention of
the respunden}'ﬁ;l :iué d"&fé uﬁ h&m‘lmg over possession
should be tnmputed: ["mn‘l da‘L‘E :‘.&f CTE dﬂEE not hold water
and the autl‘ér@ is of ﬂ'sa '.riew that the due date shall be
computed t‘qugp the date swum by the promoter in the

affidavit as 'date DF start of foundation’,

Admissibility of grace period: The promoter has proposed
to hand over the possession of the said flat within 36 months
from the date of commencement of construction of the

particular tower in which the flat is located and has sought
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further extension of a period of 6 months (after the expiry of
the said 36 months), on receipt of sanction of the building
plans/revised plans and all other approvals subject to force
majeure including any restrains/restrictions from any
authorities, non-availability of building materials or dispute
with construction agency/workforce and circumstances
beyond the control uf o@pany and subject to timely
payments by the 't:lu_ll,-fla-r}‘:.iz2 ME said complex. It may be
stated that asl-:in(gfhr mﬁeﬂﬁilsmn d:f:q:ne in compieting the
construction J_Ibﬂt a stammr]f r‘Ig’ht m:-r has it been provided
in the rules, ° h‘aﬁ-%lﬁ a concept which has been evolved by the
promoters ti'lrli.u;':ﬂeluas and new it has hecﬁ-me a Very common
practice to e Hu::h a clause m the agreement executed
between the pri u’ter.arrd ‘Ehé_”lailﬂttae Now, turning to the
facts of the present case“th#rﬂpu ndent promoter has neither
completed t&'&n&t@cﬂnq of ;h;& Euh-f»llt project nor has
obtained the _g’i__r:r:upatinn certificate fﬂam the competent
authority till da:e.l It is a well S-El.ﬂﬁ'.d law t‘l‘II-EIt one cannot take
benefit of his own wrong. In the light of the above-mentioned
reasons, the grace period of 6 months is not allowed in the
present case,

Admissibility of delay possession charges at prescribed

rate of interest: The complainants is seeking delay
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45.

possession charges, proviso to section 18 provides that
where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of possession, at such
rate as may be prescribed and it has been prescribed under
rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to

section 12, section I;B*nnd.' sub-section (4) and

subsection (7) of section 19]

(1)  For the purposeiof praviso to section 12;
section 18; and sub-séctions (4) gnd (7] of section 19,

the “inte h@; bed” shall be the State
Bank t:lf H’y h:ﬂmf 1 E'EE\‘. ﬂfip'ndmg rate
+2%.:

Fmvfd_mf._ L o Ehe State Bank of India marginal

cast o ng rote (MCLR) Is Aot in usé ke shall be

replaced. by such benthmark lending ratés which the
State B ‘India may fix fram time.te time for
J'Eﬂd!ﬂg#t"ﬂ!dﬂeuhmlpuhﬁc

The iegnslamreajﬁ its wisdom in the s@:hrdmate legislation
under the pmvlsln_n- of rule’15 ﬂf‘l;he rules, has determined
the prescribi j?’ﬂtﬁ of| interest. ‘The rate of interest so
determined b ‘E:E teglﬂaﬂ.{re is reasunab'le and if the said
rule is fnl]nwe&f’i:h award the interest, lt will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India ie,

hetps: //sbicoin, the marginal cost of lending rate (in short,
MCLR) as on date le, 08.10.2021 is 7.30% p.a. Accordingly,
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46.

47.

the prescribed rate of interest will be marginal cost of lending
rate +2% i.e.,9.30% p.a.

The definition of term ‘interest’ as defined under section
2(za) of the Act provides that the rate of interest chargeable
from the allottee by the promoter, in case of default, shall be
equal to the rate of interest which the promoter shall be
liable to pay the a]lnqeg{gi;i&ajﬁ of default The relevant
section is reproduced helﬁzn “{i.

“fza) "interest’ maans the Fates af Interest payable by the

promoter or the allottee, as the case may be.
Erpmnnuug. —Far the purposs qf this clawse—

(il Ate of interest chargeable from the allottee by the
prp , I cuse of default, shall be equal to the rate
ﬂﬁ t which the promoter shall ﬁl lfable to pay the

in case .;.rdggmn:; H

(i) ;ﬁ ﬁpemt payable by the promoter to the allottee
.um the date t'!'n;’#I PI"O:qhHEr received the

m part theréof N the date the amount or
M 5_# refunded, and the
mtmut Bﬂ%ﬁﬁ to the promater shal
ba from the defaults in payment to the
r tf#me-dmﬁtfx paig:%,
Therefure st on the d ay payments from the

cumpiatnant&”!hﬂii be, chapged at the: pmscrlhed rate lLe,
9.30% p.a. h_‘,i'_' tﬁe respondent/promoter which is the same as
is being granted to the complainants in case of delay
possession charges.

On consideration of the circumstances, the evidence and
other record and submissions made by the parties, the

authority is satisfied that the respondent is in contravention
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49.

of the section 11{4)(a) of the Act by not handing over
possession by the due date as per the agreement It is a
matter of fact that the date of foundation of the subject tower,
where the revised flat in question Is situated is 19.11.2013 as
per the affidavit filed by the respondent on 06.10.2021. By
virtue of flat buyer’s agreement executed between the parties
on 12.08.2013, the puﬂeﬂfnn 'Df the booked unit was to be

|.H-r\.'|'-' 4
Lok

delivered within 36 months ﬂf the commencement of

construction nfth&j:mrtimlaa*t?wﬂrf block in which the flat is
located Whlﬂl}qéiﬂ}ﬂs uul,;m. bq ﬁiliﬂiﬁ excluding a grace
period of 6 ﬁlﬁ?{ﬂ which is pat q]]nwed',*,ln the present case
for the reasnpﬂ‘qhnl:eﬂ above. |

Section 19{1@{ uf the Act uhhgatltﬂs the allottee to take
possession of théﬁubjﬂcl: unit within 2 manths from the date
of receipt of ﬂccupanﬂn tEl‘ﬁﬂl:ate These 2 months' of

reasonable B&Lés Mg%@r&n Lﬁeﬁnm‘%manm keeping in

mind that even' after mf:matmn nf‘. puss&ssmn practically he
has to arran; a ]ut of lugishcs am:l re:quisil:e documents
including but pot limited to inspection of the completely
finished unit but this is subject to that the unit being handed
over at the time of taking possession is in habitable condition.

it is further clarified that the delay possession charges shall

be payable from the due date of possession Le, 19.11.2016
Page 4Z of 49
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20.

21.

52.

till offer of possession of the subject flat after obtaining
eccupation certificate from the competent authority plus two
months or handing over of possession whichever is earlier as

per the provisions of section 19{10) of the Act.

(ili} To compensate the complainants for a sum of
Rs.2,00,000/- as damages on account of mental agony,
torture and harassment.

The complainants are claiming compensation in the above-

mentioned reliefs. The authn—rit}r is of the view that it is
i .. !

important to understand that the Act has clearly provided

Interest and -:érppensarjnn as separate entitlement/rights
which the :él[?li:l:ee can cJai:m. For c];lil;iing compensation
under secﬁuns'r 1ILE._ 14, 1B and section 19 of the Act, the
complainants H r;_?}f I_[iIE i sgeé{aﬁﬁ. | complaint before

Adjudicating Officer under section 31 read with section 71 of

the Act and ruIE 29 of the rules

1l

(iv) Direct the respondent to pay/refund any liability of
GST which will be payable by the complainants as the
same would not have been imposed upon the
complainants if the possession was delivered on time.

The complainants have submitted that due to the delay on the

part of the respondent in handing over the possession of the
property, the complainants have been additionally burdened

to pay the GST which was introduced much lately and ought
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not to be paid by the complainants, had the possession of the
property been offered by the due date of possession.

The relevant clause from the agreement is reproduced as
under:

g L

The Buyer{s) shall be liable ta pay property tax, VAT, Service
Tax and all rates, taxes, charges, assessments and levies by
whatever name called, assessed or Imposed by the municipal or
any other authorities . wheth fﬁvfgd now or in future in
respect of the Flat, duﬁn,g ] niod of its construction or later
on Irrespective of the quh -1.' .Er.ryer has not been enjoying
the benefit of the F'lﬂ& Tt - v is individually assessee to
property tax aor”any b#b." 'r.'hug as aforesaid, by the
authorities, the_ ﬂﬁjrer,f.ﬁaﬂ hﬁiﬁﬁ{v J:I!}, to the Company on
demand, su chwgq‘ wiiaﬂm W or in future on
the lam development of  this' Soid Compiex,
proportion the area of the Flat. -{ppm‘ﬂanmcnr af such
taxes, charges, levies by che Eﬂm,uﬂgay ar its ﬂbmfnees shall he

conclusive gadbinding upurr the Buyer(s).....u.
As per the htﬁhn buyer's agreement, taxes shall be payable

as per the guv&sm!m rules ag,aﬁg’!tnahle from time to time.
Taxes are levied as pﬂ@:,@(‘&l:‘ﬁf&f norms and rules and are
leviable in ﬁeq_ﬁ of al., ns?w prmer:tﬁ as per the
government Pﬂl}lﬂlﬂﬁ fﬂum I;l.pm.m -tII'I:I.E 'I'_hEL'EfWE there is no
substance e plea hr-mi“cﬁﬁpfaim"iﬁ’ts in regard to the
illegality of the levying of the said taxes. However, the issue
pending determination is as to whether the allottee shall be
liable to pay such taxes which became payable on account of
default and delay in handing over of possession by the
builder beyond the deemed date of possession.
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§5. The authority is of view that the due date of possession of the

56.

unit was 19.11,2016 but the possession of the unit is not
offered till date. Had the unit been delivered within the due
date or even with some justified delay, the incidence of GST
would not have fallen on the complainants. Therefore, an
additional tax burden with respect to GST was enforced upon
the buyer for no fault of -ﬂaug.‘;j:ﬂ?piainantﬁ and is due to the
wrangful act of the prumﬁf&f in .rjnt delivering the unit within
due date of possession; : alsu the tax Habi[it}’ would have been
very less as ctjj'@}eﬂ ME‘{ _ T, if 1
The authur”t}ta as also pmﬂed the Jjudgement dated
(14.09.2018 !q mplaint ro. 49;5!1113 titled as Parkash
Chand Arohi ﬁﬁiﬁw Jmﬂ'uﬁwe Pvt. Ltd. of the
Haryana Real mtﬂ Regtmmry Authority, Panchkula

.jl"

wherein it has been obse rved that the possession of the flat in

term of huy% ‘ggre%nﬁlh wis reguired to be delivered on

19:11.2016 an-:'!_‘_ E_he: :'nride;ltcel_rqtl GST came into operation
thereafter on El.ﬂ-?,EDI?. So, the complainant cannot be
burdened to discharge a liability which had accrued solely
due to respondent’'s own fault in delivering timely possession
of the fat The relevant portion of the judgement is

reproduced below:

Page 45 of 49




HARERA el g

# SURUGRAM Complaint no. 3602 of 2020

"8, The complainant has then argued that the respondent’s
demand for GST/VAT charges is unjustified for two reason:
(i} the GST liability has occrued because of respondent’s own
Sfallure to handover the possession on time and (ii) the actual
VAT rate is 1.05% instead of 4% being cloimed by the
respondent The authority an this point will ohserve that the
possession of the flat in term of buyer's agreement was
required to be delivered on 1.10.2013 and the incidence of
GST come (nte operation thereafter on 01.07.2017. So, the
complainant connol be burdened to discharge o liability
which had accrued solely due to respondent’s own foult in
delivering timely possession of the flat. Regarding VAT, the
Authority would advise that the- 43 pondent shall consult a
service tax expert and wi ey to the complainant the
amaunt which he is liahle to pay as per the actual rote of
VAT fixed by the Go mhrﬁ ar the perfod extending up to
the deemed date of bffer of possessiafite, 10.10.2013."
57. In appeal no, Elﬁiﬂjﬂ ﬁﬂhﬂhﬁ,ﬂﬁ P.I'vntﬂl' Infrastructure

Pvt. Ltd. Vs, WESII Chand Arohi, H:HI’_‘I.-'EII'IEI Real Estate
Appellate Tr;]l;:fé @l, has upheld the Parkash Chand Arohi Vs,
M/s Pivotal I ﬁt@cmrd'ﬁi Ltd. _f;gupmj‘ The relevant

.\ ' o
% & AR | e i
m-'lr‘ - “f

"93. This foct “HM.‘M -ﬂ}e GST has become
applicable w.af EITDF:.EE r the first Fiot Buyer's
Agreemen %1 nd date of possession
comes to Zi i pﬁﬁ'reement dated
29.03.2018 fhe- da‘emid e possession comes to

28.09.2016- 5o, taking the d&emai n‘um of possession of both
the agreen GST has not beeome applicable by that date.
Ne doubt, It Cladses 4127 and'5.1.2 the respondent/allottee
has agreed to pay all the Government rates, tax on land,
municipal property toxes and other taxes levied or leviable
now or in future by Government, municipal autharity or any
other government authority, But this liability shall be
confined only wp to the deemed date of possession. The defay
in delivery of possession is the defouit on the part of the
appellant/promoter and the possession was offered on
(8.12.2017 by that time the GST had become applicable, But
it is settled principle of lew that a person cannot take the
benefit of his own wrong/defoult Se.  the
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28.

39.

appellant/promoter was not entitled to charge GST from the
respondent/allottee as the lability of GST had not become
due up to the deemed date of possession of both the

agresments.”
Therefore, the delay in delivery of possession is the default

on the part of the respondent/promoter and till date the
possession of the subject unit is not offered and by the time
the GST had become applicable. But it is settled principle of
law that a person EH-"HFL Eaﬁe the benefit of his own

wrong/default. So, the Jonde t/promoter is not entitled

to charge Gﬂﬂ?m the ::mﬁ{:iﬂjnamyﬂluttees as the liability
of GST had n

as per the said’ Iieemen_t.
Accordingly, é
section 11(4) I] I:Ead with p;m‘l.*isu IIl;I sﬂfﬁun 18(1) of the Act

)ecome QHﬁ_ug to ﬂ‘m ﬂue date of possession

l:ﬂmllliance of the mandate contained in

on the part o the rf:spund E.HJ} i8 sestablished. As such
complainants is Enl:iﬂed to delayed possession charges at the
prescribed rédf Iﬁ'ltgregtmeu Q!ﬁgfﬂ,p..p. for every month of
delay on ﬂiﬂ%mc?mr paid by the, complainants to the
respondent I’mm ::he dua-date- of possession Le, 19.11.2016
tll the offer of possession of the subject flat after obtaining
occupation certificate from the competent authority plus two
months or handing over of possession whichever is earlier as
per the provisions of section 18(1) of the Act read with rule

15 of the rules and section 19 {10) of the Act.
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H. Directions of the authority
60. Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

.

Il

111,

IV,

The respendent is directed to pay interest at the
prescribed rate of 930% p.a. for every month of delay
from the due date nfﬁéi_%ééssiun ie, 19.11.2016 till the
offer of possession 'Hﬁ-zﬁé-subjecl flat after obtaining
ur:mtpatlﬁd‘l certificate ﬁ‘qm the competent authority
plus tp'nﬁ:" months or handing over of possession
wh:che'-ua;' Is earhEr as per sectian 19 (10) of the Act.
The a%'( ; ﬂf’ﬂuﬂh Eg&terest;aqq“udd from 19.11.2016
. is nrd&rﬁhalj h:e ﬁhﬂ 1;!3' the promoter to
the alluﬁé within a permd af 90 days from date of
this ﬂrl:tﬂr and. InEr&El:.ﬁar every month of delay shall
be pay?il ¥ the, pmt‘naten to theallottee before 104
day ofe

rules,

suhaquunt month as per rule 16(2] of the

The re%ﬁ-"nnﬂeﬁt is directed to handover the physical
possession of the subject unit after obtaining OC from
the competent authority.

The complainants are directed to pay outstanding
dues, if any, after adjustment of interest for the
delayed period.
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. Jar?
¥, &

V.  The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate Le., 9.30% by the
respondent/promoter which is the same rate of
interest which the promoter shall be liable to pay the
allottee, in case of default i.e, the delayed possession
charges as per section 2(za) of the Act.

VL The respondent "’qﬁﬂ gr.ﬂ; charge anything from the
complainants whic{'ﬁ’g n.qt the part of the agreement.
However, hul:t[ng chatg&s 52[15[.] also not be charged by
the prnpflutﬁr a’!‘&t’fjr pﬁ‘:fht of time even after being
part of ﬁ;éement as t:&r law'settled by the Hon'ble
Euprﬁn‘lﬁ Court in ciyll appeal no. 3864-3889,/2020

dated 1412.2020.
61. Complaint sm%dﬂﬁpﬂsad of.
62. File be mnsign&d'tllll‘_ﬂgiatrx.” ,

i

[\I’i‘jﬂ}" Humar En;:gl] | .fl]_q-‘.l{._lt Khandelwal)
Member » Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 08.10.2021
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