HARERA

2 GURUGRAM Complaint No. 1462 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 1462 0f 2021
Date of filing complaint: 17.03.2021
First date of hearing : 23.04.2021
Date of decision : 28.09.2021

1. | Mr. Rakesh Kumar

R/0: - 69/2, Village Sherpura, Tehsil Sirsa, | Complainant
Haryana-125055

T

: ‘Jérsils

e |
1. | M/s Shree Vardhman' Bun rop Pvt.Ltd. |
Regd. Office at: - 301, 3rd Floor, Inder Respondent
Prakash Building, 21-Barakhamba Road,
New Delhi- 110001

CORAM:
Shri Samir Kumar _ | Member |
Shri Vijay Kumar Gu_';al O~ s Member |
| APPEARANCE: |
| Sh. Maninder Smg_h [Adv‘ﬂrate) : |  Complainant
Sh. Shalabh Singhal, Sh. Yu%e;d; gBhaskar Respondent
Sh. Varun Chugh and Sh. Rakshit (Advocates)

ORDER

1. The present complaint has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
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Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there
under or to the allottee as per the agreement for sale

executed inter se.

Unit and project related Il(!talls

The particulars of unit dgtﬁjs,}iale consideration, the amount
paid by the complamant date ﬂf ;ﬁ‘rﬂpnsed handing over the
possession, delﬂy perm‘d if 2 any; have been detailed in the

following tabular form:

S.No.| Heads ™ | Information
1. | Project name and location | “Shree Vardhman Mantra”,
\ ¢ Sector-67, Gurugram.
Project area [ 11.262 acres
Nature of the-project (¢ ([ Group housing colony under
the policy of low

cost/affordable housing
69 of 2010 dated 11.09.2010

el
-

4. | a) DTCP license no.

b) Validity status ) | |~ " | Valid till 30.04.2022
¢) Name of the licenisee | DSS Infrastructure Pvt. Ltd.
5. | a) RERA registered/not Not Registered
registered
6. | Unit no. 603, 6 floor, tower- |
[annexure- A on page no. 16
of the reply]
7. | Unit measuring 520 sq. ft.

[annexure- A on page no. 16
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of the reply]
8. | Date of execution of flat 22.09.2011
buyer’s agreement [annexure- A on page no. 13
of the reply]

9. | Payment plan Time linked payment plan
[annexure- A on page no. 33
of the reply]

10. | Total consideration Rs. 19,80,175/-

[annexure- F on page no. 45
| of reply]

11. | Total amount pai_gi 'EE,FE.‘?:?'& Rs. 15,82,650/-

complainant £ | [annexure- F on page no. 46

S of reply]
12. | Possession clauge [ A1 E{n]_.
' " |The construction of the flat is
. |likely to be completed within
a period of thirty six(36)
months from the date of
| start of foundation of the
| 18 3 | :| | m_éu]artﬂ“"'ﬂf in which
\'7\ | | the flatis located with a
\aN | grace period of six(6)
“{'months, on receipt of
sanetion of the building
v 'plans frevised building plans

I T A TYID and approvals of all

d concerned authorities
including the fire service
department, civil aviation
department, traffic
department, pollution control
department as may be
required for commencing and
carrying of the construction
subject to force majeure
restrains or restrictions from|
any courts/ authorities, non-
availability of building
materials or dispute with
contractors/workforce etc. |
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and circumstances beyond
the control of company and
subject to timely payments
by the flat buyer(s).
(emphasis supplied)

13.

Date of start of foundation

Cannot be ascertained

14.

Due date of delivery of
possession

22.09.2014

(Calculated from the date of
execution of agreement and
| the grace period is not
-allowed)

15:

Zero period WET A

.|.30,09,2020

3 '-"""[v;.ﬂa‘__ order of DTCP, Haryana
! Chandigarh dated

|03.03.2021)

2 years, 10 months, 29 days
*Le%frum 01.11.2017 to

16.

| filed by the respondent on

23.07.2021

[wneiureﬁﬁ in the
compilation of documents

28.09.2021)

17.

Offer of Possession

N:g,'t-o?fered

18.

Delay i in handing u‘ber-the*”

po sse (jﬂ
dedu ercr per%ﬁﬁ
the date of decision i.e.,
28.09.2021

4 years, 1 month, 6 days
) A

(3 years, 1 month, 10 days
(from 22.09.2014 to
31.10.2017) plus 11 months,
28 days (from 01.10.2020 to
28.09.2021)]

Note: Separate calculation of
period of delay is done due to
the declaration of ‘zero
period’ w.e.f 01.11.2017 to
30.09.2020 as per the order
dated 03.03.2021 of DTCP,
Haryana Chandigarh.
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19. | Grace period utilization Grace period is not allowed ir‘
the present complaint.

Facts of the complaint

That the respondent is a company, working in field of
construction and development of residential as well as
commercial projects across the country in the name of Shree
Vardhman Buildprop Pvt Ltd.

That the real estate pra;EE’r named “Mantra”, which is the
subject matter of preseht*mmplamt is situated at sector-67,
district Gurugram (H e;e:nafl;gr referred as the said ‘project’) ,

therefore, thig-authuﬁtjr_ do hg;re the jurisdiction to try and
decide the 6:@55& complaint.

That the respondent was very well aware of the fact that in
today’s scenario looking at the status of the construction of
housing projécts in‘India, especially in NCR, the key factor to
sell any dwelling-unit is the delivery of completed house
within the agreed and. promised timelines and that is the
prime factor which a consumer would consider while
purchasing his/her’ dream homie. The respondent, therefore
used this tool, which is directly connected to emotions of
gullible consumers, in its marketing plan and always
represented and warranted to the consumers that their
dream home will be delivered within the agreed timelines
and consumer will not go through the hardship of paying

rent along-with the instalments of home loan like in the case
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of other builders in market.

That somewhere in 2nd quarter of 2011, the respondent
through its marketing executives and advertisement through
various medium and means approached the complainant
with an offer to invest and buy a flat in the said project of
respondent. The respondent represented to the complainant
that the respondent is a very ethical business house in the

field of construction pf {esldeﬁﬁal and commercial project

and in case the cnmplq;' "t would invest in the project of

LLEL Ty
o A

respondent then. they would deliver the possession of
proposed flat on the asj-sﬁred delivery date as per the best
quality assured by the respondent. The respondent had
further ass.'ui“:éd?: to the complainant that the respondent has
already secured all the necessary sanctions and approvals
form the appropriate and concerned ‘authorities for the
development and’ E’nmpletmn nfsatd project on time with the
promised quality and spe‘c:lﬁcatmn. The respondent had also
shown the bruthures and advertisement material of the said
project to the cnmp]amént gfven by the respondent and
assured that the allotment letter and the flat buyer’s
agreement (Hereinafter referred as the 'FBA') for the said
project would be issued to the complainant within one week
of booking to made by the complainant. The complainant
while relying on the representations and warranties of the
respondent and believing them to be true had agreed to the

proposal of respondent to book the residential flat in the
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project of respondent.

7. That it was categorically promised by the respondent that
they already have secured all the sanctions and permissions
from the concerned authorities and departments for the sale
of said project and would allot the residential flat in the name
of complainant immediately upon the booking. Relying upon
those assurances and believing them to be true, complainant
booked a residential flat" Eearing no. 603 in tower - |
(Hereinafter referred as the sald ‘unit’) in the said project
admeasuring appmxlmately carpet area of 48 sq. mtr.
Accordingly, ~the cﬁmpla"inaﬁt paid Rs.1,60,000/- on
08.08.2011 as the buokmg amount to the respondent.

8. That the respondent assured the complainant that it would
issue the allotment letter at earliest and maximum within
one week, the complainant will get the FBA as a confirmation
aé:-f the allotment. of said -resiﬂent_ial flat in their name.
However, the respondent did not fulfil its promise and
assurance and has never issued an allotment letter.

9. That thereafter, the respondent started raising the demand of
money /instalments from'the complainant, which was duly
paid by the complainant as per agreed timelines and along-
with the making of payments, complainant requested the
respondent to execute the FBA, as per its promise and
assurance but the respondent acting arbitrarily and
negligently have refused and ignored the requests and

demands of the complainant on lame excuses and
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10.

13.

12

13.

deliberately and intentionally delayed the execution of the
FBA, for more than one month, ultimately it was executed on
22.09.2011.

That as per the clause - 9a of the said FBA, the respondent
had agreed and promise to complete the construction of the
said flat and deliver its possession within a period of 36
months with a grace period of 6 months thereon from the
date of execution of the said FBA,

That from the date of ﬁonqug and till today, the respondent
had raised various’ ﬂemands for the payment of instalments
on complainant tnwards ‘the sale consideration of said flat
and the complainant has duly paid and satisfied all those
demands as per the FBA, without any default or delay on
their part an'ci have also fulfilled otherwise also their part of
obligations as agreed in the FBA. The complainant was and
has always be\anqu”r and  willing ‘to fulfil their part of
agreement, if any ﬁéhdfﬁg’.jz

That the complainant has paid the entire sale consideration
to the respondent for the said unit. As per the statement
dated 24.08:2020, issued b.y the ‘respondent, upon the
request of the complainant, the complainant has already paid
Rs.15,62,436/- towards total sale consideration as on today
to the respondent as demanded time to time and now
nothing major is pending to be paid on the part of
complainant.

That the complainant has approached the respondent and its
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officers inquiring the status of delivery of possession but
none had bothered to provide any satisfactory answer to the
complainant about the completion and delivery said unit. The
complainant thereafter kept running from pillar to post
asking for the delivery of his home but could not succeed as
the construction of the said unit and said project was

nowhere near to completion and still has not been
completed. : ;',.. .

That the conduct on part‘: of ﬁe&pnndent regarding the delay
of apprommately 5 yéars and 11 months in delivery of
possession of “the sa‘id unit has clearly manifested that
respondent never ever had any intention to deliver the said
unit on time as ‘agreed. |t has also cleared the air on the fact
that all the promises made by the respondent at the time of
sale of said'unit ‘were fake and false. The respondent had
made all thosefalse, faka, wmhg.ful and fraudulent promises
just to induce the cnmplainant fo buy the said unit on the
basis its false and frivalous promises, which the respondent

never mtended to fuiﬁl

| :
15. That the respnndent has r:nmmitted grave deficiency in

services by delaying the delivery of possession and false
promises made at the time of sale of the said unit which
amounts to unfair trade practice which is immoral as well as
illegal. The respondent has also criminally misappropriated
the money paid by the complainant as sale consideration of

said unit by not delivering the unit by agreed timelines.
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16. That relying upon the respondent’s representation and

17.

believing them to be true, the complainant was induced to
pay Rs.15,62,436/- towards the sale consideration of the said
unit.

That the cause of action accrued in favour of the complainant
and against the respondent on 08.08.2011 when the
complainant had booked the said unit and it further arose
when the respondent faileg /neglected to deliver the said
unit. The cause of acnun ls ebntmumg and is still subsisting

on day-to-day bas:s ' __‘ Al

C. Relief sought by the cumplainant.
18. The complainant has sought following relief(s):

D.

(i) Direct, the ‘respondent to pa‘jr interest at the
applicable rate on account of delay in offering
possession. on  Rs.1562436/- paid by the
mmplaina’nt._aﬁ salé-consideration of the said flat
from the date of payment il the date of delivery of

possession.

Reply by the respondent. |

19. That the present complaint filed under section 31 of the Real

20.

Estate (Regulation and Development) Act, 2016 is not

maintainable under the said provision. The respondent has

not violated any of the provisions of the Act.

That the complaint has not been filed as per the format

prescribed under The Haryana Real Estate (Regulation and
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Development) Rules, 2017 and is liable to be dismissed on

this ground alone.

That as per rule 28(1) (a) of the Rules of 2017, a complaint
under section 31 of Act can be filed for any alleged violation
or contravention of the provisions of the Act after such
violation and/or contravention has been established after an
enquiry made by the authority’ under section 35 of the Act. In
the present case no vmlﬁﬁ&‘n:ﬁdﬁur contravention has been
established by the authbﬂt;! m:;iﬂr section 35 of the Act and
as such the con‘tpléint ss liaﬁle tu?e dismlssed

That the complainant has suught reliefs under section 18 of
the Act but the said secttun is not apphcahle in the facts of
the present ca;e and as 5uch the complaint deserves to be
dismissed. It is submitted that the-uperatiun of section 18 is
not retruspecuve in nature»and1ﬂle same cannot be applied
to the transactiuns that rwere fntered prmr to the Act came
into force. The pames while entering into the said
transactions cnuld nut have pnsmbl} fak;n into account the
provisions of the Act and as such cannot be burdened with
the obligations created therein. In the present case also, the
flat buyer agreement was executed much prior to the date

when the Act came into force and as such section 18 of the

Act cannot be made applicable to the present case. Any other
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23.

24,

interpretation of the Act will not only be against the settled
principles of law as to retrospective operation of laws but
will also lead to an anomalous situation and would render
the very purpose of the Act nugatory. The complaint as such
cannot be adjudicated under the provisions of the Act.

That the expression “agreement to sell” occurring in section
18(1)(a) of the Act EQ‘JE‘.:!‘-_‘_S'I':- within its folds only those
agreements to sell that):. h;\;ﬁbeen executed after the Act
came into force and the FBA executed in the present case is
not covered unﬂer the said expressiﬂn, the same having been
executed prmr tﬂ the date the Act came mto force.

That the FBA executed in the present case did not provide
any defi nite datb or hme Erame fur ‘handing over of
possession of the aparm';en:t to the mmp!amant and on this
ground alone the refund andfur compensation and/or
interest t:anr:;ﬁit ﬁe su:ugliri: uild;rthe Ar:t .Ei!.?ﬁn the clause 9 (a)
of the FBA merely provided a tentative /estimated period for
completion of construction of the flat and filing of application
for occupancy certificate with the concerned authority. After
completion of construction, the respondent was to make an
application for grant of occupation certificate (OC) and after

obtaining the OC, the possession of the flat was to be handed

over.
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25:

26.

That the reliefs sought by the complainant are in direct
conflict with the terms and conditions of the FBA and on this
ground alone the complaint deserve to be dismissed. The
complainant cannot be allowed to seek any relief which is in
conflict with the said terms and conditions of the FBA. The
complainant signed the agreement only after having read and
understood the terms and"cendjtiens mentioned therein and
without any duress, ;;lfes}gg;e c}r protest and as such the
terms thereof are fully bmding upon the complainant. The
said agreement was exeeuted mudh prier to the Act coming
in to force and the same has not been declared and cannot
possibly be declared ae void or not binding between the

parties. .

\ &
That it is submlt'bed thatﬂelivery of possessmn by a specified

date was not essence of the-—- FB'A and the complainant was
aware that th‘eﬂelﬁymbu%:mp?en&h’ef _t&nsuueﬂen beyond
the tentative time given in the contract was possible. Even
the FBA contain provisions for grant of compensation in the
event of delay. As such it is submitted without prejudice that
the alleged delay on part of respondent in delivery of
possession, even if assumed to have occurred, cannot entitle
the complainant to ignore the agreed contractual terms and

to seek interest and /or compensation on any other basis.

Page 13 of 45



HARERA

& GURUGRAM Complaint No. 1462 of 2021

27.

28.

That it is submitted without prejudice that the alleged delay
in delivery of possession, even if assumed to have occurred,
cannot entitle the complaint to rescind the FBA under the
contractual terms or in law. The delivery of possession by a
specified date was not essence of the FBA and the
complainant was aware that the delay in completion of
construction beyond the tentatwe time given in the contract
was possible. Even the: E‘BA m%ﬁ[tam provisions for grant of
compensation in the EVEI;E ufadelay As such the time given in
clause 9(a) of FBﬁ was nut eSsénce of the contract and the
breach therqpfgqpnnt er}title the complainant to seek rescind
the cuntrar:té | dh BNE

That it is 'ubmittled | that issue- of grant of
interest/ cumpensatinn for the ioss ‘occasioned due to
breaches cnmmitted by nne.part_v of the contract is squarely
governed by the prnvisiops::fﬂseman 73 and 74 of the Indian
Contract Act, 1872 and no compensation can be granted de-
hors the said sections | on ény ground whatsoever. A
combined reading of the said sections makes it amply clear
that if the compensation is provided in the contract itself,
then the party complaining the breach is entitled to recover

from the defaulting party only a reasonable compensation

not exceeding the compensation prescribed in the contract

Page 14 of 45



HARERA

® GURUGRAM Complaint No. 1462 of 2021

and that too upon proving the actual loss and injury due to
such breach/default. On this ground the compensation, if at
all to be granted to the complainant, cannot exceed the
compensation provided in the contract itself.

29. That the residential group housing project in question has
been developed by the respondent on a piece of land
measuring 11.262 acres: situated at village Badshahpur,

-',...-I"'

sector-67, Gurugram, H jan }& under a license no. 69 of 2010

..'....'
Fad Ml ) .,ﬂ -4,

dated 11.09. 2010 granted by the Town and Country Planning

Department, Har;ﬁana undﬁer Eghprﬂwsfuns of the Haryana
Development and Regularization of Urban Areas Act, 1975
under the pulmy of Govt, of Haryana for law cost/affordable
housing prulect The license has been granted to M/s DSS
Infrastructure Limited and the respondent company has
developed/constructed the pr&jﬁfi’f under an agreement with
the licensee cumpany DERA
30. That the construction of the phase of the project wherein the
apartment of the cumpléinant is situated has already been
completed and awaiting the grant of occupancy certificate
from the Director General, Town and Country Planning
(DTCP), Haryana. The occupancy certificate has already been
applied by the licensee vide application dated 27.07.2017 to

the Director General, Town and Country Planning, Haryana
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31.

32.

for grant of occupancy certificate. However, till date no
occupancy certificate has been granted by the concerned
authority despite follow up. The grant of such occupancy
certificate is a condition precedent for occupation of the flats
and habitation of the project.

That in fact the office of the Director General, Town and
Country Planning Haryana is unnecessarily withholding
grant of occupation cert{ﬁ@ie and other requisite approvals
for the pru;ect dESpité l;;;ing ‘approved and obtained
concurrence nf the Gwernment of Haryana. It is submitted
that in terms of order dated 01.11. 2{}1'}T passed by the
Hon'ble Supreme Court of India m Civil Appeal
no. 89??/2{]14 ﬁtled as Jai Narayun @Ial Bha,gwan & Ors.
vs. State of Hnryann & Ors., thE'CB_I is conducting an inquiry
in release uf land from aﬂqulsitiun in sector 58 to 63 and
sector 65 to ﬁ'? in Gurugmm, Haryana. Due to pendency of
the said inquiry, the office of the Director General, Town and
Country Planning, Haryana has withheld, albeit illegally,
grant of approvals and sanctions in the projects falling within
the said sectors.

That aggrieved by the situation created by the illegal and
unreasonable stand of the Director General, Town and

Country Planning, Haryana, a CWP No. 22750 of 2019 titled
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33.

as DSS Infrastructure Private Limited vs. Government of
Haryana and others had been filed by the licensee before
the Hon’ble High Court of Punjab and Haryana for reliefs of
direction to the office of DTCP to grant requisite approvals to
the project in question. The said CWP has been disposed off
vide order dated 06.03.2020 and in view of the statements
made by DTCP that they were ready to grant OC and other
approvals. However desplte&t?té qsame the grant of approvals
are still pendmg despite. cuntmuuus efforts being made by
the hcensee,fresp@ndent. [+) _:H'

That in the meantime as the flats were ready, various
allottees of the project in question approached the
respondent Wlththe request for _l;téqdq?er of temporary
possession of theif'féﬁp‘éctii.te flats to enable them to carry
out the fit uut;’furnishin;g work in 'their flats. Considering the
difficulties baing faced ‘iy 7chg alldttees due to non-grant of
occupancy certificate by the department in question, the
respondent acceded to their request and has handed over
possession of their respective flats to them for the limited
purpose of fit out. If the complainant so desire, he may also

take possession of his apartment like other allottees as

aforesaid.
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34. That it is submitted that in the FBA no definite period for

handing over possession of the apartment was given or
agreed to. In the FBA only, a tentative period for completion
of the construction of the flat in question and for submission
of application for grant of occupancy certificate was given.
Thus, the period indicated in clause 9(a) of FBA was the
period within which the rﬂpundent was to complete the
construction and was {b Lgp;;l}r for the grant of occupancy
certificate to the cnncem;-:d‘ authunty It is clearly recorded in
the said clause itse!f th\_t fhe date of submitting an
application fp:::r gi:ant of occupancy cerl:iﬂcat_e shall be treated
as the date of completion of flat for thé purpose of the said
clause. Sincé';:- _Iﬂ'l_%"_‘pnls_sessiqn could Bg':_‘handed over to the
complainant aﬂér‘_gra;ht'ﬁf-dt by DTCP Haryana and the time
likely to be taken by DTCP in grant of OC was unknown to the
parties, henc&ﬂi}: periudfd"étéffﬂr ﬁandmg over possession of
the apartment was not agreed and not given in the FBA. The
respondent completed the cb'n'struction of the flat in question
and applied for grant of occupancy certificate on 27.07.2017
and as such the said date is to be taken as the date for
completion of construction of the flat in question. It is
submitted without prejudice; that in view of the said fact the

respondent cannot otherwise be held liable to pay any
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interest or compensation to the complainant for the period

beyond 27.07.2017.

That as per the FBA, the tentative period given for
completion of construction was to be counted from the date
of receipt of sanction of the building plans/revised plans and
all other approvals and commencement of construction on
receipt of such approvals. The last approval being Consent to
Establish was granted by: t;;:!ihgyana State Pollution Control
Board on 01.05.2015: and a{rs’;ch the period mentioned in
clause 9(a) shall start cuunttng ﬁ‘om 02. 05 2015 only.

That it is subrmt{ed withnut p,re;udlce tmthe fact that the
respondent cumpleted the cnnstruction of the flat within the
time indicatéd‘i?rﬂ}e FBA, that even as per clause 9(a), the
obligation of the re:Jpnﬂdent. tu eumplete the construction
within the time tentative time frame mentioned in said
clause was subjgct.tdi.a_tiriiely gaymgnt_s of all the instalments
by the complainant and other allottees of the project. As
various allottees and even the cumplaman‘t failed to make
payments of the instalments as per the agreed payment plan,
the complainant cannot be allowed to seek compensation or
interest on the ground that the respondent failed to complete

the construction within time given in the said clause. The

obligation of the respondent to complete the construction
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37.

within the time frame mentioned in FBA was subject to and
dependent upon time payment of the instalments by the
complainant and other allottees. As such no allottee who has
defaulted in making payment of the instalments can seek
refund, interest or compensation under section 18 of the Act
or under any other law.

That without prejudice . to  the submissions made
hereinabove, that the tenta;.fe penncl as indicated in FBA for
completion of cunstrucﬂ?h was not_only subject to force
majeure conditions, but alsu n{her conditions beyond the
control of respondent. The non grant nf OC and other
approvals mcluding renewal of llcense by the DTCP Haryana
is beyond the control of the respondent. The DTCP Haryana
accorded it's in_ principal.approval and obtained the
concurrence from ti;e"{;‘:'tnlve:fﬁﬁeﬁt of Haryana on 02.02.2018
yet it did not grant- the peﬁding approvals including the
renewal of license ansl 0C due to pendency of a CBI
investigation urderedll:;i.r r};Dn.bIE Supreme Court of India.
The said approvals have not been granted so far despite the
fact that the state counsel assured to the Hon'ble High Court
of Punjab and Haryana to grant approvals/OC as aforesaid.

The unprecedented situation created by the Covid-19

pandemic presented yet another force majeure event that
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brought to halt all activities related to the project including
construction of remaining phase, processing of approval files
etc. The Ministry of Home Affairs, GOI vide notification dated
March 24, 2020 bearing no. 40-3/2020-DM-I(A) recognised
that India was threatened with the spread of Covid-19
epidemic and ordered a complete lockdown in the entire
country for an initial peﬂnd of 21 (twenty) days which
started from March 25, 23)20 By virtue of various subsequent
notifications, the Pvﬁnistr;?:f f-Iume Affairs, GOl further
extended the Inckduwn fmm ’tl};;e to time and till date the
lockdown has nnt been cump]etel}r lifted. Various state
guvernments im;luding the vaernment nf Haryana have
also enforced s_everal strict-measures to preuent the spread
of Covid-19 pandemic including imposing curfew, lockdown,
stopping all c-:}mmnerciai: -cﬁééﬁu’iﬁtinn activity. Pursuant to
issuance of advisory by the GOI 'viﬂ'e office memorandum
dated May 13, 2020 regarding extension of registrations of
real estate projects under the prnmsmns of the Real Estate
(Regulation and Development) Act, 2016 due to 'force
majeure’, this authority has also extended the registration
and completion date by six months for all real estate projects
whose registration or completion date expired and, or, was

supposed to expire on or after March 25, 2020. In past few
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years construction activities have also been hit by repeated
bans by the courts/authorities to curb air pollution in NCR
region. In recent past the Environmental Pollution
(Prevention and Control) Authority for NCR (“EPCA”") vide its
notification  bearing no. EPCA-R/2019/L-49 dated
25.10.2019 banned construction activity in NCR during night
hours (6pm to 6am) from 26 10.2019 to 30.10.2019 which
was later on cnnvertedg\m: pg}mptete 24 hours ban from
01.11.2019 to 05.11, 2019:. hy EPCA vide its notification no.
EPCA- R12019;‘L -53 dated 01 11 201'} The Hon'ble Supreme
Court of India’ {hde its nrder dated 04. 11 2019 passed in Writ
petition no. 13029;‘1985 titled as “M. c. Mehta....vs......Union
of India” cnmpletel:,? banned all mnstructmn activities in
NCR which restncﬁun ms par}l‘? mﬁﬁlﬁed vide order dated
09.12.2019 and was E-ﬁt'l;{::lﬂ'ﬂ}f lifted by the Hon'ble
Supreme Court Hid& lts :Prd_gr--d;gta;i -14.&2-;2020. These bans
forced the migrant ‘Jabourers [to return’ to their native
states/villages creating an acﬁte sﬁnrtage of labourers in
NCR region. Due to the said shortage the construction activity
could not resume at full throttle even after lifting of ban by
the Hon'ble Supreme Court. Even before the normalcy in

construction activity could resume, the world was hit by the

'Covid-19' pandemic. As such, it is submitted without
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38.

9.

prejudice to the submissions made hereinabove that in the
event this authority comes to the conclusion that the
respondent is liable for interest/compensation for the period
beyond 27.07.2017, the period consumed in the aforesaid
force majeure events or the situations beyond control of
respondent has to be excluded.

Copies of all the relevant do have been filed and placed on
the record. Their authenﬁmty is not in dispute. Hence, the
complaint can be decided. u'h‘tﬁe basis of these undisputed
documents and suhmissiu‘mmald'qabyr'the--parties.
Jurisdiction of the authority

The respnndéh_i has _raised ~an ‘objection regarding
jurisdiction of authority to entertain the present complaint.
The authority ‘observes that it has territorial as well as
subject matter I '=iu£i'$dinti,u,n_ to adjudicate the present
complaint for the reasons gﬁﬁréh*ﬁéiuw.

E.1  Territorial jurisdiction .

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town.and Cnuntr.’f Plan-ﬂing.DeparUnent, Haryana
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes.
In the present case, the project in question is situated within
the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with

the present complaint.
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E.1Il  Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter

shall be responsible to the allottee as per agreement for sale.

Section 11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees
as per the agreement far_z.-m_'e, or to the association of
allottees, as the case may be, till the conveyance of all
the apartments, plots: arbaﬂdfngs, as the case may
be, to the allottees, or the common areas to the
association of ﬁHﬂtteEs 'ﬁ!‘fh‘é‘”famperent authority, as
the case may-be;: .

The provision of nssurerf rerums is part of the builder
buyer’s qgreement as per’ ‘clause 15 of the BBA
dated........ Accordingly, the promoter is.responsible
for all ab}':yatmnr}respnnsfb:ﬁtres and functions
including payment of ﬂs.#ured’ returnsias provided in
Builder Buyer's Agreement.

Section 34vFuncﬂnns of the Authority:

34(f) of the Acr pmwdertﬂ ensure -:ﬂmph’ance of the
obligations cast*upon Eé ‘promoters, the allottees
and the real estate agents. under this Act and the
rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the

authority has complete jurisdictian to decide the complaint

regarding non-compliance of obligations by the promoter

leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainant at a later

stage.

Findings on the objections raised by the respondent.

F.1 Objection regarding maintainability of the complaint.
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40. The respondent contended that the present complaint filed

41.

42.

43.

under section 31 of the Act is not maintainable as the
respondent has not violated any provision of the Act.

The authority, in the succeeding paras of the order, has
observed that the respondent is in contravention of the
section 11(4)(a) read with proviso to section 18(1) of the Act

by not handing over pus '_,__mby the due date as per the

agreement. Therefore, th(

F.11  Objection regardhfg ]uﬂstt:tlun of authority w.r.t.

buyer’s agreemer ,ﬁeﬁclqted ﬁtinr to coming into
force o p&tt.

Another cnntentmﬁ of tlf’é’"rEsﬁ’bndent rs that in the present
case the ﬂaﬁbq}rer s agrgenuzntﬁ)as e:detufgd much prior to
the date when th  Act camedntu futce; and as such section 18
of the Act cannot ba mad aﬁj:lmahlia tqihe present case.

The authority is' of the "ﬁa\é ﬂ’:a( j@?ﬁct nowhere provides,
nor can be so constru‘ed, th&t,ill»pf’ewuus agreements will be
re-written a&er’tnnﬂngg@o ﬁ)?&%{f&he ‘Act. Therefore, the
provisions o the_ Act, rules and’ agreemenf have to be read
and Interprqged Lharmdnp{lsly rﬂpwever: if the Act has
provided for  dealing  with certain specific
provisions/situation in a specific/particular manner, then
that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act
and the rules. Numerous provisions of the Act save the

provisions of the agreements made between the buyers and
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sellers. The said contention has been upheld in the landmark
judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs, UOI

and others. (W.P 2737 of 2017) which provides as under:

“119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of
project and declare mﬁﬁme under Section 4. The RERA

does not cantemp{?é,
flat purchaser and the p
122, We have already discussed that above stated provisions
of the RERA are ot retrospective in nature. They may to

some extent-bé havirlg, a retrodetive or quasi retroactive
effect lgut,}& hen dﬂ?ﬂ __Eﬁ{éu_ﬂ’*ghe validity of the
pmvisﬁﬁn:fﬁ of '%E cannot, be “challenged. The
Parliament is competent enough legislate law having
mtr;oﬁécﬁve or retroactive effect. f‘j’;‘,&}v can be even
fram to affect subsi ntractual rights
between the pq’m’:’s? : public interest. We do
not | ﬁ{g" nydou lin’%'u the RERA has been
fra _e&'ig-;;thé}' larger public interest-after a thorough
study and. discussion  the highest level by the
Standing *.C: (ﬁ nittee | and.~Select Committee, which
submitte detailed ™ S

44. Also, in appeal no.173'a ' e as Magic Eye Developer

Pvt. Ltd. Vs. fshiven’.ﬂnggl ﬂﬁ'(?ﬂ' n'order dated 17.12.2019
oV 3
the Haryana %e:;} Estate Appellate %‘n‘hai‘lhas observed-
L I/ |
"34. Thu.s;fl-t;p}ngi E%l’?w" ur-;‘gar%sd/it}qcél:}ﬁufﬁmm we are of
the conisidered opif on that the proVisions of the Act are
quasi retroactive to some extent in operation and will be
transaction are still in the process of completion. Hence
in case of delay in the offer/delivery of possession as per
the terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair

and unreasonable rate of compensation mentioned in
the agreement for sale is liable to be ignored.”
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45,

46.

The agreements are sacrosanct save and except for the
provisions which have been abrogated by the Act itself.
Further, it is noted that the builder-buyer agreements have
been executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges
payable under various heads shall be payable as per the
agreed terms and ennditiﬂns of the agreement subject to the

JNE N
condition that the sam;

plans{permrssmns . ’Eppl!r%ve
departments/c fhpetent ﬂﬁﬁiqmti‘ésg and are not in
contravention nf f{y uﬁterﬁcﬁ‘ rule sgtutes instructions,

directions i ned thereunder ﬁnd areinnt ‘unreasonable or

in accordance with the

-

N by the  respective

exorbitant in nathre | \.

F.II Objecﬁum-egerding fn}mat nl’ tﬁé r:h;npliant

The respondent has further ratsed contention that the
present enmnlalnt has "”nrit‘« fbegn «fﬂed as per the format
prescribed und rnﬁ anrtﬁisiiple to be dismissed on
this ground There is a prescribed prnfnrrna for filing
complaint before the authnrity under section 31 of the Act in
form CRA. There are 9 different headings in this form (i)
particulars of the complainant have been provided in the
complaint (ii) particulars of the respondent- have been
provided in the complaint (iii)is regarding jurisdiction of the
authority- that has been also mentioned in para 14 of the
complaint (iv) facts of the case have been given at page no. 5

to 8 (v)relief sought that has also been given at page 10 of
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47.

complaint (vi)no interim order has been prayed for (vii)
declaration regarding complaint not pending with any other
court- has been mentioned in para 15 at page 8 of complaint
(viii) particulars of the fees already given on the file (ix)list of
enclosures that have already been available on the file.
Signatures and verification part is also complete. Although
complaint should have been strictly filed in proforma CRA
but in this complaint all the necessary details as required
under CRA have beenmf;l.:lirllihed along with necessary
enclosures. Reply has a!so heen fi Ied At this stage, asking
complainant to ﬁle cnmplamt m ft;rm CRﬁ strictly will serve
no purpose and it will nnt vmate the pruceedmgs of the

F = I

authority or can be said tu be dlsturbingfviulamtg any of the
established Ep::n:‘.‘lple of natural 1ust1ce rather getting into
technicalities wn]l delay ]ustu:e m the matter Therefore, the
said plea of the respnndent wrt rejectmn of complaint on
this ground is also re;ected and the authority has decided to
proceed with this complaint as such. & ‘;' )

F.IV Dh]ectg; é)f thjz rgangent t reasons for the delay
in handing u?er of pussessia’il _

The respnndent suhmitted that the permd consumed in the
force majeure events or the situations beyond control of the
respondent has to be excluded while computing delay in

handing over possession.

a. The respondent submitted that non-grant of OC
and other approvals including renewal of license
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by the DTCP Haryana is beyond the control of the
respondent and the said approvals have not been
granted so far despite the fact that the State
Counsel assured to the hon’ble High Court of
Punjab and Haryana to grant approvals/OC.

48. As far as the aforesaid reason is concerned, the authority
observed that the Hon'ble High Court of Punjab and Haryana
vide its order dated 06.03.2020 in CWP-22750-2019 (0&M)

has held as under: CTBRS

ed to- grant occupation

&
certificate to_the pe _ﬂn_:lfﬁ{‘_ subject to fulfillment
of other conditions/ formalities and rectification

of any deficiency whi {pr ‘“Ekd*‘uut by the
authority: He further; submits that in case the
petitioner makes a representation regarding
exclusion of renewal fee and interest on EDC/IDC
for the period from 25.07.2017 till date, same
shall be considered by r;;esp;indi?nﬁﬁmg as per law
and fresh order shall be passed. Learned State
counsel further aj:,surés that as. soon as the
representation_is._received, necessary steps shall
be taken and. ‘the 'entire exercise shall be
completed at the earliest, in any case, not later

i F e W e T F

_ Inview of thea .;}!ﬁ no further direction
is necessary. Present petition is hereby disposed
of.” - FAR\

49. In view of aforesaid order of Hon'ble High Court of Punjab

=

and Haryana, an office order of the DTCP, Haryana,
Chandigarh dated 03.03.2021 has been issued. The para 4 of
the said order states that “Government has accorded
approval to consider the period ie, 01.11.2017 to

30.09.2020 as ‘Zero Period’ where the approvals were
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withheld by the department within the said period in view of

the legal opinion and also gave relaxations as mentioned in
para 3". Accordingly, the authority is of the considered view
that this period should be excluded while calculating the

delay on the part of the respondent to deliver the subject flat.

b. Unprecedented si abtml created by Covid-19

pandemic and for approx. 6 months

020
ﬂ“l _1.4\

starting from
<

50. e titled as M/s

D

bearing no. ﬁ
3697/2020 %d that-
fu:

'n."'-. .
‘o .
e ml_,/
“69. The past nahﬁ %ma e of the Contractor
canno nd el ckdown in
AR A
since 019 given to

the {.‘eetmcmr \to- rmatedhr Despite
the sdq i .'ete the
Project. Bﬁltb of a’pand mfc cannet be used

as an excuse for non- performance of a contract for
which the deadlines were much before the outbreak
itself.”

51. In the present complaint also, the respondent was liable to

0‘7 and LAs 3696-

complete the construction of the project in question and
handover the possession of the said unit by 22.09.2014 and

the respondent is claiming benefit of lockdown which came
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ba.

into effect on 23.03.2020. Therefore, the authority is of the
view that outbreak of a pandemic cannot be used as an
excuse for non- performance of a contract for which the
deadlines were much before the outbreak itself and for the
said reason the said time period is not excluded while

calculating the delay in handing over possession.

c. Order dated 254 Dlg 01.11.2019 passed by
Environmental %?nﬂutiun (Prevention and
Control) Authuﬂt}ﬂ [EEC&] banning construction
activities in'NCR region. Thereafter, order dated
04.11.2019 of hon'ble. upfeme Court of India in
Writ petttfnn no. 13028/1985 completely banning
construction activities in NCR reginn

The respnndEnt in the reply has a:dmttted that the

construction uﬂf1the1 phase nf the prmect wherein the
apartment of the mmplamqnt is situafed has already been
completed and the .-rg_spondent t}as_ _apphed for grant of the
occupancy certiﬁcﬁf&"vﬁej@hﬁlﬁc&ﬁun dated 27.07.2017 to
DTCP, Haryana. The, re‘%@nﬂéﬁt lisitrying to mislead the
authority by ?nakmg false o ur self cunﬁ'aﬂlcfory statement. On
bare perusal of the I'Eplj.-' fi led by respondent it becomes very
clear that the construction of the said project was completed
on 27.07.2017 as on this date the respondent has applied for
grant of OC. Now, the respondent is claiming benefit out of
lockdown period, orders dated 25.10.2019 and 01.11.2019
passed by EPCA and order dated 04.11.2019 passed by

hon'ble Supreme Court of India which are subsequent to the
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53.

HARERA

date when the respondent has already completed the
construction. Therefore, this time period is not excluded
while calculating the delay in handing over possession.
Findings on the relief sought by the complainant.

G.I Delay possession charges.

Relief sought by the cnmplainant: Direct the respundent to

'.-%5&2,43&;- paid by the

date of paymen {rg} déf‘aﬂﬁ deli _%v ry {:f possession.

In the presen t, ﬂ:ﬁ' \qﬁ'mﬁlamant intends to
._-'l J_ﬁ/

continue w1th*ﬂ1re pru]ect and is see“klr(g delay possession

charges as pg'ﬁﬁiﬁed undﬁr]I %r‘ *)s F&setnnn 18(1) of the

Act. Sec. 18(1) prnmsn read as l‘m er,f

-u-* -\-."

“Section 1 airn of ‘31:* .campensuﬁnn
18(1). If the pm S lete or is unable to
give pngeman %‘ an]imi nt, ﬁlﬂiar ?‘mfdmg —
............ ; ...Ht....::'.. 5 ‘h ﬁ ‘i‘

Pruwded that where cm aﬂartee n'nes nat intend to

withdraw )j tm’ig&&éﬁf d!f by the
pmmnlmr‘gr}tereihhfg &ﬁq? &gf till the
handing over of the possession, at such rate as may be
prescribed.”

54. Clause 9(a) of the flat buyer's agreement provides for

handing over possession and the same is reproduced below:

9.(a) The Construction of the Flat is likely to be
completed within a period of thirty six(36) months
from the date of start of foundation of the particular
tower in which the Flat is located with a grace period
of six(6) months, on receipt of sanction of the building
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plans/revised building plans and approvals of all
concerned authorities including the fire service
department, civil aviation department, traffic
department, pollution control department as may be
required for commencing and carrying of the
construction subject to force majeure restrains or
restrictions from any courts/ authorities, non-
availability of building materials or dispute with
contractors/workforce etc. and circumstances beyond
the control of company and subject to timely
payments by the flat buyer(s). No claims by way of
damages/compensation shall lie against the Company
in case of delay in handing over the possession on
account of any of such reasons and the period of
construction shall be deemed to be correspondingly
extended. The date of submitting application to the
concerned  authorities for the issue of
completion/part completion/occupancy/part
occupancy certificate of the Complex shall be treated
as the date of completion of the flat for the purpose of
this clause/agreement.

g-al document which

:ﬁ ilities of both

M=

a;tt'_qés are protected

should ens aq
builders/ pri\oter‘& "an({ luﬁrs
candidly. Flat b\‘y ‘ *ﬁﬁtﬂ@

iffe e@, “Eg properties like
: Kuy&r and builder.

“"duwn the terms that

govern the sale uf
residentials, g ‘ér als et
It is in the i@g&&)ﬂﬁ’&d é@%ﬂf&ﬁ\ﬁv& a well-drafted
agreement which would thereby protect the rights of both
the builder and buyer in the unfortunate event of a dispute
that may arise. It should be drafted in the simple and
unambiguous language which may be understood by a
common man with an ordinary educational background. It

should contain a provision with regard to stipulated time of
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56.

delivery of possession of the apartment, plot or building, as
the case may be and the right of the buyers/allottees in case
of delay in possession of the unit.

The authority has gone through the possession clause of the
agreement and observed that the possession has been
subjected to all kinds of terms and conditions of this
agreement. The drafting uﬂthh n:lause and incorporation of

such conditions are not only 1‘- v gue and uncertain but so

heavily loaded i} "n moter and against the

AN\
allottee that e'.fe,p a single tion may make the possession

clause lrreié,vﬁ for th jirp\:l:sel- lluttee and the

committed cfﬂ fer h n n ssion loses its

al ss%cmi la;j/}’ia fead in entirety, the
time period of h&\
period for comp letm

RE

question an% tﬁe ‘p Ig “ai mg tc? extend this time

period indefi ttel mi%ne Gntml;ty:prrfﬁuﬂmr Moreover,

|1/
the said clause ls an inclusive clause wherein the numerous

approvals and terms and conditions have been mentioned for
commencement of construction and the said approvals are
sole liability of the promoter for which allottees cannot be
allowed to suffer. The promoter must have mentioned that

completion of which approval forms a part of the last
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Y

statutory approval, of which the due date of possession is
subjected to. It is quite clear that the possession clause is
drafted in such a manner that it creates confusion in the
mind of a person of normal prudence who reads it. The
authority is of the view that it is a wrong trend followed by
the promoter from long ago and it is their this unethical
behaviour and dﬂmmaﬂt ];ipsitlnn that needs to be struck

M;\la;r that one cannot get the
3  fa ult. The inc r;puratmn of such clause
in the flat buyg‘r’s;a ﬁh‘ﬁimmf\mﬁqter is just to evade

the liability to jv?éds tlmely d"':'d'ery 1,&112‘3]&& unit and to

deprive thetf lo tees[ uf{ ﬁl i i ﬁilng after delay in
Y | ! ' D I

possession. '["I:I.'sr isF ust tﬂi C ant1a§’ to ow the builder has

misused his dt}ﬁﬂ%ht
N

- R )
clause in the agreemeritand %eﬁﬁﬁt(ee is left with no option

s ARE R A

The responglent |pmmp@te1(has rp‘gupgse\d to handover the

down. It is settled proposi

advantage of h15/9

ed such mischievous

possession of the suh]ect apartment within a period of 36
months from the date of start of foundation of the particular
tower in which the flat is located with a grace period of 6
months, on receipt of sanction of the building plans/revised
plans and approvals of all concerned authorities including

the fire service department, civil aviation department, traffic
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department, pollution control department as may be
required for commencing and carrying of the construction
subject to force majeure restrains or restrictions from any
courts/ authorities, non-availability of building materials or
dispute with contractors/workforce etc. and circumstances
beyond the control of company and subject to timely

payments by the flat buyer(s}._

computed from U;L-{] ' date,of grant of Consent to

Establish bei E—

cunstrumom ‘?‘h authority nﬁ}fem ‘%ﬁqt in the present

case, the re‘?ﬁ% ent[ has ¥, 'reﬁsnnable balance
! [ vf 1 Y

between his W:(l(\ rights jjy ‘of the complainants-

allottees. The re: a pre-determined,
v/ {:‘-

preordained, hlghlysatsmminat‘ﬁ’r'}r and arbitrary manner.

The unit in %ﬂéstié&wa%kegwﬁr % complainant on

24.03.2011 and the/ flat buy Er‘rﬁgqeer\nent was executed

S UIKUZIYA
between the respondent and the cumplamant on 22.09.2011.

It is interesting to note as to how the respondent had
collected hard earned money from the complainant without
obtaining the necessary approval (Consent to Establish)
required for commencing the construction. The respondent

has obtained Consent to Establish from the concerned
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authority on 01.05.2015. The respondent is in win-win
situation as on one hand, the respondent had not obtained
necessary approvals for starting construction and the
scheduled time of delivery of possession as per the
possession clause which is completely dependent upon the

start of foundation and on the other hand, a major part of the

total consideration is_ Qaﬂ': ~prmr to the start of the

Sl o

Moreover, + orde %tid 03.09.2021 has
directed thj es nndnent)J ‘p (qmuter ﬁ@mlt the date of
start of fl@_ﬂﬁﬂ i w r-wise -.on *-é! affidavit. The

pS
: n 23.09.2021 in

id orde ail provide the date of
start of fnundatiun 0 ower in which the subject

flat is lncaH }%R‘»E lRm}%evnus and the

irresponsible’ behavlm;n of -the | Tes qwﬁen‘t promoter. The
ZUIXULFIX

respondent promoter has failed to mmply with the orders of

this authority. Therefore, the authority is of the considered

view that as ‘date of start of foundation of the subject tower

in which the flat is located’ cannot be ascertained in the

present matter so, the due date shall be computed from date

of execution of the flat buyer’s agreement.
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59. Admissibility of grace period: The promoter has proposed

HARERA

to hand over the possession of the said flat within 36 months
from the date of start of foundation of the particular tower in
which the flat is located and has sought further extension of a
period of 6 months, on receipt of sanction of the building

plans/revised plans and approvals of all concerned

service department, civil

restrains or

availability :ﬁf &uﬂdiﬁg
contractors j\ - 1:1
control of cumprany

"n.i: 'E R C,Uq’y
flat buyer(s). It may bé"smtecf»tiﬁt‘ asking for the extension of

time in cnm%e%\gf.% R%ﬁ!;as ﬁa statutory right
nor has it beqﬁ prcnpd?d in the- rrﬂ\g Lﬁ‘hi\s is a concept which

has been evolved by the prumnters themselves and now it
has become a very common practice to enter such a clause in
the agreement executed between the promoter and the
allottees. Now, turning to the facts of the present case, the
respondent promoter has not completed the construction of

the subject project in the promised time. The OC has been
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60.

61.

obtained from the competent authority on 23.07.2021 ie,
after a delay of more than 7 years. It is a well settled law that
one cannot take benefit of his own wrong. In the light of the
above-mentioned reasons, the grace period of 6 months is
not allowed in the present case.

Admissibility of delay possession charges at prescribed
rate of interest: Tl'(e cﬂj'nﬁlainant is seeking delay

project, he s “L

month of dj I the handlp ion,

rate as may ’b? &escﬂb%d h beéﬁ Prescr’ibed under
(] Bg'l '_ ?{Iuced as under:

| .‘:"'I

Rule 15. Prescr ; géi'nti [Proviso to

section 12, segﬂarg:d&zgr@%j&cuon (4) and

subsection (7) 0 hﬁﬂﬂﬂiﬂ}""

(1) pose of togsection 12;

sectio ::f;-' tions { %ﬂcﬂon 19,

the “in reh't d’tt ate pre: all be the State

Bank of Inﬂ';a hgghe m mr! cost of lending rate

+29.:

Prawd\i‘f thdtl fe tﬂe Smt& Parﬁt of India
marginal cost of :'endmg rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to

time for lending to the general public.
The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined

the prescribed rate of interest. The rate of interest so
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62.

63.

HARERA

determined by the legislature, is reasonable and if the said
rule is followed to award the interest, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e., 28.09.2021 is 7.30% p.a. Accordingly,

The definition of té':"’ﬁ'l’?iﬂ st' as.defined under section
A\ gt & I-_f.-"n(;-_
2(za) of the Act provides that the é‘e}ﬁ\nter&st chargeable

-‘%\qf default, shall be
hich. e‘ﬁniumater shall be

| U >
n cas oy ult. The relevant
Jor

o>
\ %
e RECSL.,
‘the.r f interest payable by the

es by the promoter, in

"
of linter

|

“(za) "interest” m

promoter, :J;} vg, us the case. h‘d“

Exp!ananfﬂ F t%e 2 se of this clause

(i) therate of interest chargeable from the allottee by the

promater, in- default; shall be equal to the rate

ik ich 4 romts s Il 0y

the allottee, in case o Eé’fau.'c;

(i)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment to
the promoter till the date it is paid;”

64. Therefore, interest on the delay payments from the

complainant shall be charged at the prescribed rate ie.,
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65.

9.30% p.a. by the respondent/promoter which is the same as
is being granted to the complainant in case of delay
possession charges.

On consideration of the circumstances, the evidence and
other record and submissions made by the parties, the
authority is satisfied that the respondent is in contravention

of the section 11[4](31

'ﬂ-ﬁﬁ‘hﬁ; Act by not handing over
...,'_ per the agreement. It is
pertinent to n}@% that the respondent
promoter ha ,\‘ﬁ i o onal documents on
10.07.2021, wﬁe ein an thce,, order th DTCP, Haryana,

.)
Chandigarh &1@ een/ e
has mentione T;h t/‘}l overnment
consider the pe'r bd ‘& :

a'4 [ the said order
‘t m‘_-G

possession by the due. 3

é? ded approval to
0.09.2020 as ‘Zero
Period’ where the were withheld by the

department Enga ﬂﬁ:ﬁ.ﬁiﬂgew of the legal

opinion and salso|ga as\mentioned in para 3".
GURUGRAN
Accordingly, the authurity is nf e considered view that this

period should be excluded while calculating the delay on the
part of the respondent to deliver the subject flat. It is a
matter of fact that the date of start of foundation of the
subject tower, where the flat in question is situated cannot be

ascertained in this matter as the same is not provided by the
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respondent promoter even after the orders of this authority

on 03.09.2021. Hence, the due date of possession is
calculated from the date of execution of the flat buyer’s
agreement. By virtue of flat buyer’s agreement executed
between the parties on 22.09.2011, the possession of the
booked unit was to be delivered within 36 months from the

date of start of fuundatii?if«nﬂthn particular tower in which

ter t '_ rders of this authority
dﬁ_t of possession is

ad :_5
66. Section 19(10) of t ates the allottee to take
possession uEth% &Ec{% E}ﬂ r&%ths from the date
of receipt l{/ ng @B?te ese 2 months’ of
CF U - 1'|Fbj |

reasonable time is being given to the complainant keeping in
mind that even after intimation of possession practically he
has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely
finished unit but this is subject to that the unit being handed

over at the time of taking possession is in habitable
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67.

H.

condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession i.e,
22.09.2014 till the date of handing over of the possession of
the unit or upto two months from the valid offer of
possession if possession is not taken by the complainant,
whichever is earlier (excluding ‘Zero period’ w.ef.

01.11.2017 till 30.09.2020):a8-per the provisions of section
\!:'t -“'..i bu
19(10) of the Act.

iance ! andate contained in

i,

with prov t‘g .ction 18(1) of the
e 1,.

Accordingly, rmn~

section 11(4) (a aﬁ’ ad

Act on the gg'f,;t - %tl blished. As such
b |
complainan @p titléd sseSsion charges at the
> \ ] >
: o Bt ] | q | i
prescribed rate of" t ie. {3 lﬁ' for every month of

delay on the

%'E R ! mplamant to the
respondent from the e-fﬁ possession i.e., 22.09.2014
till the date MI}%R EhRss&ian of the unit or

upto two months |from the walid ‘offer ‘of passessinn if
U IXUZIVAIV]

possession is not taken by the complainant, whichever is

earlier (excluding ‘Zero period’ wef 01.11.2017 till

30.09.2020) as per the provisions of section 18(1) of the Act

read with rule 15 of the rules and section 19 (10) of the Act.

Directions of the authority
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68. Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

.

11.

1.

V.

The respondent is directed to pay interest at the

prescribed rate of 9.30% p.a. for every month of delay

upto two months’| ; "; id offer of possession if

pussessspﬁ _not -t '_’ﬁ(,b the complainant,

whm?f& earlier (exc ‘E_.’Zeru period’ w.elf.

01.1 0) as @;Tmun 19 (10) of
1 VA

The af'g"éart nt“su ag rited from 22.09.2014

the allottee f 90 days from date of
this o and in month of delay shall
be paﬂ RE nttee before 10
ol A i i 2 10
rules.

The respondent is directed to handover the physical
possession of the subject unit after obtaining OC from
the competent authority.

The complainant is directed to pay outstanding dues,

if any, after adjustment of interest for the delayed
period.
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V.

VL

The rate of interest chargeable from the allottee by
the promoter, in case of default shall be charged at the
prescribed rate ie., 9.30% by  the
respondent/promoter which is the same rate of
interest which the promoter shall be liable to pay the
allottee, in case of default i.e, the delayed possession

charges as per section 2(za) of the Act.

] TEE

The respondent-shall hot charge anything from the
\‘- _‘.__‘ .#‘é-"

Haryana Real Estate R ority, Gurugram
Dated: 28.09.202 Aeﬁ A

GURUGRAM

Judgement uploaded on 28.12.2021
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