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Complainants

Sh. Rakshit Raute‘lalﬁ'amy Counsel for Sh, Al A

Respondent
Varun Chugh (Advocates)
ORDER
1. The present complaint has been filed by the

complainants/allottees under section 31 of the Real Estate

(Regulation and Development) Act, 2016 (in short, the Act)
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read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there
under or to the allottees _ar: per the agreement for sale

executed inter se. IRBEA

Unit and project rela - i

-
The particulars of. Mi ;

paid by the coﬁpﬁpﬁ%-'_“ =

date o?ﬂm }qd handmg over the
possession, feﬁ% permd, if any, hav'&'%? detailed in the

following takwéfurm; ™~ '1| l I "'H
tﬂ' |1 5_ 4 -| _L._._ -
S. No. Hear.l§ CAE B | i f) qrmatinn

1. Name ﬁ'{i{@mﬂun of tﬁe |!T

N

j;ree Vardhman Flora”,
N ctor-90, Gurugram
2. Project :vu’vsegI 5 % E E EEE 10.881 acres

3.

4.

Nature of the p Group housing colony

DTCP license. no dvali of 2008 dated

status T ﬁ ‘&ﬂ' ﬁ: w :%.2[)[]8 valid till
- L AAN 2025

5. Name,of the licénse holder | ﬂo@Rm

6. | RERAregistered/ not heﬁt&ﬁrd‘ egistered
Registered vide 88 of
2017 dated 23.08.2017 |

7. RERA registration valid up to 30.06.2019

(Application for extension
has been rejected by
order dated 10.02.2020)

8. Unit no. 207, tower C2

(annexure-A on page no.
15 of the reply)
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2 GURU
9

Unit admeasuring

1300 sq. ft.
[super area]

(annexure-A on page no.
15 of the reply)

10.

Date of flat buyer’s agreement

18.01.2012

(annexure-A on page no.
13 of the reply)

11.

Payment plan

12.

Construction linked
payment plan

(annexure-A on page no.
32 of the reply)

Total conside

)
&

-

13.

i
"

paid:,_
ts

Total
comp

~

14.

cement of’!

|

Date
cons

&
S,

4r - C,%)\'?

15.

Rs. 40,40,888.06/-

nexure-E on page no.
of the reply)
8,59,438.28/-

xure-E on page no.
the reply)
2012
e affidavit submitted
half of the
spondent by its AR on
06.10.2021)

Possession clause

HARER

GURUGR A foas

s

14(a)

mnstrucﬁan of the
at is likely to be

leted within 36

of
commencement of
construction of the
particular tower/ block
in which the subject flat
is located with a grace
period of 6 months, on
receipt of sanction of the
building plans/ revised
plans and all other
approvals subject to force
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majeure including any
restrains/ restrictions
from any authorities, non-
availability of building
materials or dispute with
construction agency/
workforce and
circumstances beyond thﬁ
control of company and
subject to timely
payments by the buyer(s)
in the said complex.

(emphasis supplied)

16. 20.09.2015
| (Calculated from the date
© E commencement uf
17.
18.
19. over
posses te of ord
i.e,08.10. v
20. | Grace perio on Grace period is not
e allowed in the present
N complaint.
r .

Facts uftheFﬁm?l;’,m LICSD AN
That after going through the hdvehisement published by the

the
broacher/prospectus provided by them, the complainants

respondents in the newspapers and as per
had booked a residential apartment bearing flat no. C2-207,
admeasuring 1300 sq. ft (Hereinafter referred as the said
‘unit’) in the project “Shree Vardhman Flora” (Hereinafter

referred as the said ‘project’) of the respondents situated at
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sector-90, Gurugram, Haryana for a basis sale price of Rs.
29,57,500/- and paid an amount of Rs. 3,00,000/ vide
cheque bearing No. 230916 dated 21.02.2011 drawn on
HDFC bank, branch at Najafgarh, New Delhi and the

respondent acknowledged the same vide receipt no. 14 dated

23.02.2011.

That on 29.11.2011, the allntment letter bearing ref. no.
ted \_""‘1(2011 was issued by the

’ -,:."*";-_,--.,, above said unit. That the
complainant had pg!ti al

al s “of Rs. 32, 58,105/- to the
respondent i fr@p&! z:f 1&1&\‘0@% aid unit. That on

18.01.2012, @l?f buyePs agréement [(Hereinatter referred
as the 'FBA’ﬁ\ﬁ‘ééexecum bemﬂeen the'ac\;;qslainants and the

respundent \!

'J # i
That all the n&ﬁ:ﬁé‘;{ pefq:'e %he&;pq&g of the unit and at
the time of mamﬁaﬂﬂ eﬁt’ésﬁundents were in the
shape of chequesfﬁanﬁm the complainants were

lured by res tuﬂﬁf ct on the pretext
that delive sﬁﬂl%t%ﬂ vithin 36 months.
As per clause nqL 44 [aj af the F;BA. mﬁhmssmn of the unit
will be handed over to the complainant within 36 months
from the signing of agreement.

That as per clause no. 14 (b) of the agreement, if the
developer is not able to handover the possession within 36
month + 180 days, in that case, the allottee/complainant

shall be entitled to receive compensation for delay at the rate
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of Rs. 5/- per sq. ft. per month of the super area from the

developer.
That the complainant visited the said project site and
shocked to see that the construction work was not going on
n progress as told by the respondents and from physical
verification at the project site, the complainants were sure
that the respondents will not be able to deliver the

possession of apartmen _i;npear future,
it i

That, thereafter, the c' =.‘:m‘

-
ain
f.l
4 AL

,,-;'n ts repeatedly followed up

with the officials nﬁ,-d]e ﬁesppp ent.Lo compensate them for

the delayed po: ,er@ dent avoided the
matter on nn &xt u_[____ \O%.

rd
That thereal .
asking the l% ssessiol
respondent

t;».v

complainants. N/

. That the tumplainaﬁts vlsfté’tt Ll:lw.' ‘office of the respondents

several time zﬁy ﬁgh@tﬁm ﬁit the respondents
have not beﬁ 'ﬁ‘)’iﬂ ng completion of
the project a,nd Mnde& ’mtér tl;e posée pn of the said unit
or delayed interest.

That the respondents have ignored the request of the
complainants to compensate them. It is pertinent to mention
here that the terms of the agreement are completely one

sided and favoured towards the respondent and the same

has been formulated in a way that he can take undue
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12.

13

14,

15

D.

advantage of his dominant position and harass the
complainants into making payments as and when demanded.
That the complainants have paid more than 95% of the total
amount towards the consideration of the said unit which
amounts to the entire demand raised by the respondents till
date. The respondent, on the other hand, is enjoying the
money collected by the buyers by putting it for their own use,
That, the complainant BEJQS 2019 sent a legal notice

Loy

through his counsel w e

| 1m;;1p ainants but not in vain.

That the resgﬁndém' “‘Is ﬁuLunﬂ* fo {:umpensate and the
complainants’ gtf’entltlé? to ﬁmlvé\@ ‘compensation for
delay of pussé‘séinn also. they are er‘étij;teﬁ to receive the
interest on thtf“ amount led to the respbnﬂmts

Relief suught»{iy pe com plplnﬁntg.,f
The cumplaman‘ﬁfhﬂy‘e ' '

SNVSE REGYA

e respondents were advised
to delayed cnmpen;ate t

» Direct the respundent’ to-pay the interest on the amount

received bﬁ ée ’rﬁp%né %& W Eh'%complamants in

respect of the S?]d umt in the sald pru;ect and compensate
the cnmplamam as per seetiﬂn 18 and other relevant
provisions of the Act of 2016.

Reply by the respondent.

16. That the present complaint filed under section 31 of the Act

of 2016, is not maintainable under the said provision as the

respondent has not violated any provision of the Act,
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17.

18.

That as per rule 28(1)(a) of the RERA rules, a complaint
under section 31 of the Act of 2016, can be filed for any
alleged violation or contravention of the provisions of the Act
after such violation and/or contravention has been
established after an enquiry made by the authority under
section 35 of the Act. In the present case, no violation and/or
contravention has been established by the authority under

section 35 of the Act and %s;_kuphthe complaint is liable to be

dismissed. f‘%\hﬁ%ﬁ )

That cnmp]amantsfha;ve:gppglﬁ iefs under section 18 of
the Act, but the’ 9&1 s '_ C éﬁmﬁmable in the facts of

the present ?% lﬁd as%‘ﬁe t:}lﬂ\%}nt deserves to be
dismissed. It iS submitted thﬂt the, upei‘a‘:tﬂh of section 18 is
not retrnspmﬁ\ra in-nature and the same cannot be applied

to the transﬁg&ﬁ that wérewen ¢ ,?‘:IDT to the Act of

2016, came mtnq,ﬁzr;s fi'h&pa‘fﬂgﬁ *r.uighﬁe entering into the
said transactions could nuthime pnsmbly taken into account

the pravismi E ﬁ? i E{ ﬁznt be burdened
with the obl e%‘ eﬁe resent case also,

the flat buy&r’s %reement was execdted much prior to the

date when the Act came into force and as such section 18 of
the Act cannot be made applicable to the present case. Any
other interpretation of the Act will not only be against the
settled principles of law as to retrospective operation of laws
but will also lead to an anomalous situation and would

render the very purpose of the Act nugatory. The complaint
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as such cannot be adjudicated under the provisions of Act.
The expression “agreement to sell” occurring in section
18(1)(a) of the Act covers within its folded hands only those
agreement to sell that have been executed after coming into
force of the Act and the flat buyer’s agreement executed in
the present case is not covered under the said expression, the
same having been executec!_ Ipriur to the date the Act came

into force.

complainants and
: L m3«:1‘ compensation
and/or mte#ﬁ nnot be. squ#?undej'm Even the clause
14(a) of th?g""ﬂét hﬂyq s ‘agreement ip%rely provided a

tentative/ esbfg@ergpd !or& Wg’ of construction of
the flat and ﬁlmﬁ-@?}g :p*h ancy certificate with
the concerned authaﬁtys. Aﬁkmm‘p‘letmn of construction the
respundent E%ljﬁ m&: n for grant of
occupation E gi(&(:?‘a%rd'*aptei&rﬁ: ning the OC, the
possession df,th;: Ifl&t‘was to. behandeé m‘gt‘

20. That the delivery of possession by a specified date was not
the essence of the buyer's agreement and the complainants
was aware that the delay in completion of construction
beyond the tentative time given in the contract was possible.
Even the flat buyer’s agreement contains provisions for grant

of compensation in the event of delay. As such, it is submitted
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21.

22

without prejudice that the alleged delay on part of the
respondent in delivery of possession, even if assumed to
have occurred, cannot entitle the complainants to ignore the
agreed contractual terms and to seek interest and/or
compensation on any other basis.

That the alleged delay in delivery of possession, even if

assumed to have accurred, cannnt entitle the complainants to

completion of ¢ entative time given

e, Even the ontain provisions
for grant of céf'npensat' in fhp wen&&fdelay As such the

time given inﬁ&l;use 14 J(aj uf FBE wfs npt essence of the

contract anx ,;b
complamants t Sci

occasioned ¢ .:'; 2 B '
contractis s "

and 74 of the }ndl:an tq‘n&:att A;t, 13’?& ané no compensation
can be granted de-hors the said sections on any ground

in the cuntraﬁc

whatsoever. A combined reading of the said sections makes it
amply clear that if the compensation is provided in the
contract itself, then the party complaining the breach is
entitled to recover from the defaulting party only a

reasonable compensation not exceeding the compensation
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23.

24,

25.

prescribed in the contract and that too upon proving the
actual loss and injury due to such breach/default. On this
ground the compensation, if at all to be granted to the
complainants, cannot exceed the compensation provided in
the contract itself.

That the residential group housing project in question i.e,,

“Shree Vardhman Flora", sector-90, Gurugram, Haryana
(hereinafter said "prﬂ; f}%being developed by the
respondent on a piei%-* 5}: |
situated at ﬁllagﬁ‘ﬂga .,.‘secﬁrr 9[] Gurugram, Haryana
under a licens dated 11,02.2008 granted by
DTCP, Hary

eén-granted to the land
owners in ,ng:l ; A Mwal Developers
Private Liriﬁtéd A

he i| respn company  is
developing/c SM\ tlxpe d"uj y er an agreement
with M /s Agga uaﬁe Jlﬁr mited.
The project in qué?&mj;hs =heen registered with this

authority uﬁ%ﬁ he ,'_: i
Developmen . agistration is valid up

to 30.12. 2uzt1 7 '_ﬂ_;' ‘L= A\

measuring 10.881 acres

That the construction of t:he ﬁrst phase of the project has
been completed and the respondent have already applied for
grant of occupancy certificate for towers nos. B1, B2 And B3
(“completed phase”) to the concerned authority on

18.11.2019. The construction of the remaining
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26.

27

phases/towers is also at a very advanced stage and expected
to be completed soon.

The construction of the entire project had not been
completed within the time estimated at the time of launch of
the project due to various reasons beyond the control of the
respondent, including inter-alia, liquidity crisis owing to
global economic crisis that hit the real estate sector in India
very badly which is m@ édminﬁmg defaults committed by

timents leading to a weak

demand, gnvernmyt restﬂpﬁ,ﬁns force majeure events etc.
it be hele ‘h@‘nglble for the alleged

delay in cumﬁ_@ty{ Of T \ ‘5:-\

That in 202 "T klng at xhe sfmatmn ﬂal estate market
J'

battling the m;} cf;i.ln . fhellcad _

formed Rs 2 @‘0 ﬂ)r&s ial windoy

construction o y |
ns n fwﬁ e

- . -F-- - ’
investment fund pop s the ‘Swamih fund’. The

swamih inv%rir g?‘ pEed to help the
genuinely essed - R residential

develupments mf the hffﬂg‘dable huuslng f middle-income

category and that require last mile fundingto complete

construction. the government sponsored fund is for the
genuine and stressed developers who are dealing the
financial crisis due to reasons beyond their control including
Covid-19 pandemic. The investment manager of the fund was

SBICAP Ventures Ltd. The respondent had also applied for
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28.

29,

the financial support from the said Swamih fund and its
application for the same has also cleared after all verification.
A fund of Rs. 6 crores had also been sanctioned to the
respondent vide letter dated 12.10.2020. This sanction of
financial assistance by the Government of India backed
Swamih fund is in itself a testimonial of the genuineness of
promoter of the project in questiun and also that the project
is in final stages ﬂfcnrr@lk' .

That as per clause 14(&

F ,-e"x' o

mentioned in sa‘fek:ﬁ mmmhmely payments of

all the mstay‘i@ the, ) %ie complainants
failed to maﬁqﬁn ments.of th%ﬁnalﬁ s per the agreed
payment p]ﬁ‘l,-tl’te gﬁn 'alﬂants (ﬁn ét bg allowed to seek
cumpensaunﬁﬁr){ ere -. urit.h :- at the respondent
failed to cnmp&%ﬁs struc thin time given in the
said clause. The oblig tia : .;;'-!épundent to complete the
construction v _i'l “the time RA oned in FBA was
subject to g depent ﬂpa}fment of the
instalment hy d:é\céh&hmhm:sﬁs Si}cﬁ\mg allottee who has

defaulted in making payment of the instalments can seek

refund, interest or compensation under section 18 of the Act
of 2016 or under any other law.

The tentative/estimated period given in clause 14 (a) of the
FBA was subject to conditions such as force majeure,

restraint/restrictions from authorities, non-availability of
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building material or dispute with construction agency / work
force and circumstances beyond the control of the
respondent, and timely payment of instalments by the buyer,
which was not done. Further, the construction could not be
completed within the tentative time frame given in the
agreement as various factors beyond control of respondent

came into play, including ecunnmic meltdown, sluggishness

lab n-avail ‘
abour, no ;bﬂfyf of | 4
disputes with to;}t’i‘aeﬁum Tﬁﬁ%@l@{bql payment / non-

payment of i:ﬁgﬂ?ﬂents lﬁfﬁ‘mﬂlptteéﬁ @J‘?usl}r jeopardized

der E*f/ h“a%mp the construction

i€ t vﬂ ti g hme given in the
t w Hon'ble Punjab &
2, ;z?}p’cmvp No. 20032 of
2008 prohibiting gr raction for construction

purposes in &gﬁlsﬁi‘kt wﬁu@ﬁ'ﬁl and due to the said ban,
water was ot ]ﬁw'hilgab E%r“f:'n‘hﬁhﬁﬁo of the project in
question fuﬁia-je;r_}g :}ﬂ;hg__pi:pgtlg qfl’..-tl\wp\ﬂ‘ll'le administrator
HUDA, Gurgaon granted NOC for carrying our construction at
site of the project vide its memo dated 27.12.2013. Further,
the civil contractors engaged by the respondent for
construction of the project in question failed to carry out the

construction within the given timelines and several disputes,
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30.

such as of payments to the labourers etc. cropped up
between the respondent and the said contractors.

That the respondent had engaged M/s Mahalakshmi
Infraengineers Private Limited and DSA Buildtech Private
Limited the contractors who despite having received
payments from respondent did not pay to its labor / work

force who in term refused to work severely hampering the

pace of construction wg; ;f_‘:mmpundent ulnmately had to

U

Iaburers}wnrlgdl’@.? '_; tracte @ngulanze the work.
It is also _. Eﬁ}%& cd‘q ion activity in
Gurugram : _;‘qa 0 hegnldknda]c‘d due E rders passed by
Hon'ble NG ‘

complete ba 6’1;, %c - activities in an effort to

curb air pnllu‘aﬂ"nﬁ stri &E
under the graded rmw plan to curb pollution

banned all czl‘i'uﬁt:ﬁ tivity in Gi nﬁ‘m, Haryana from
01.11.2018 ' 051: 8 which resu ted in hindrance of

almost 30 dggq;:ib!té)q’\s@&gipp activity ‘at site. In previous
year also, the NGT vide its order 09.11.2017 banned all
construction activity in NCR and the said ban continued for

0 time putting a

i

Istration, Gurugram

almost 17 days hindering the construction for 40 days. The
stoppage of construction activity even for a small period

results in a longer hindrance as it become difficult to re
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31.

32.

arrange, re-gather the work force particularly the laborers as
they move to other places/their villages.

It is also submitted that as per the FBA the tentative period
given for completion of construction was to be counted from
the date of receipt of sanction of the building plans/revised
plans and all other approvals and commencement of

construction on receipt nf such approvals. The last approval

being consent to estahH
Pollution Control Bua%

period mentioned in” ﬁérjq “sh:
16.05.2015 onl 2 NI
j CENG
Further, th tive ‘period as ted in FBA for

completion ﬁ)f’ cﬁ-nstru,ctron was not %nj}' subject to force

majeure cm’gdﬁﬂ&ns, but also qthWI ions beyond the

control of reﬁ%
by the Covid- }Qf‘m? yet another force
majeure event that Mﬁiﬁﬁaﬁﬂl activities related to the
project on. of
processing cﬁ ahﬂ of Home Affairs,
GOI vide nuuﬁcamunr dated Mareh 24, 2020 bearing no. 40-
3/2020-DM-I(A) recognised that India was threatened with

situation created

maining phase,

the spread of Covid-19 epidemic and ordered a complete
lockdown in the entire country for an initial period of 21
days which started from 25.03.2020. By virtue of various
subsequent notifications, the Ministry of Home Affairs, GOI
further extended the lockdown from time to time and till
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date the lockdown has not been completely lifted. Various
state governments, including the Government of Haryana,
have also enforced several strict measures to prevent the
spread of Covid-19 pandemic including imposing curfew,
lockdown, stopping all commercial, construction activity.
Pursuant to issuance of advisory by the GOI vide office
memorandum dated 13.05.2020, regarding extension of
al 'l'M}éQ.;s under the provisions of

1 f:velnpment] Act, 2016 due
PRI
y -.~.[~.:Eal Estate Regulatory

date by 6 -_-.'i-gf' Dnth;s__-‘,__l!
reglsrratmn{ﬁ {cumg tion” d and, or, was
supposed toﬁfhkﬂ ora #5 ($ @ n recent past the
Enwmnment&ﬂf’ ‘ '

for NCR ["Epch:jf‘ | ation bearing No. EPCA-
R/2019/L-49 dated 2&11},2&)19 hﬂl“mEd construction activity
in NCR duri om 26.10.2019 to
30.10.2019 'i:ﬁiﬁﬁ E‘(Eﬁﬁ)}nm complete 24
hours ban fmm_,s 1&]1:’2131‘.{ mﬂ&il%ﬁl? by EPCA vide its
notification No. EPCA-R/2019/L-53 dated 01.11.2019. The
Hon'ble Supreme Court of India vide its order dated
04.11.2019 passed in writ petition no. 13029/1985 titled as
“M.C. Mehta....vs......Union of India” completely banned all

construction activities in NCR which restriction was partly
modified vide order dated 09.12.2019 and was completely
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33.

34.

lifted by the Hon'ble Supreme Court vide its order dated
14.02.2020. These bans forced the migrant labourers to
return to their native States/Villages creating an acute
shortage of labourers in NCR region. Due to the said shortage
the construction activity could not resume at full throttle

even after lifting of ban by the Hon’ble Supreme Court. Even

before nnrrnalcy in construction activity could resume, the

o)

,.m . pandemic. As such it is

X -F.r

hereinabove that in’ 'tgiefq.rp,r;t

conclusion th&pﬁ%ﬁmﬁ_ﬁ: i)
period beyo dé?,(ﬂ'?z n ﬂ'; pe'
aforesaid f&fé g-najeure even& or
control of retﬁﬁ er |
Copies of all ='é. |
the record. Théh; {
complaint can be de

documents H:
Jurisdiction'o a

The respnfi__d_epé_ ‘has na;sed pn--ﬁh}é;tinn regarding

jurisdiction of authority to entertain the present complaint.
The authority observes that it has territorial as well as
subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

E. I Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, Haryana
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes.
In the present case, the project in question is situated within
the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with
the present complaint. - | TN

-'A._I Nl

E.Il  Subject-matter nf“ |
PR

1rq\des that the promoter

‘the all t %@Xﬁr agreement for
e II:I | rl

the apartmen as the case may
e _common areas to the

be, to rhe r:.'!otre
associ thority, as
the ca

The prpmmr mw'ed r.em;mﬁ rtof ti the builder
buyer’s_uagre tn{. us,f ner cluqsg qg the BBA
dated......... Accardmg!y, the promoter is responsible
for all obligations/responsibilities and functions
including payment of assured returns as provided in
Builder Buyer's Agreement.

Section 34-Functions of the Authority:

34(f] of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees
and the real estate agents under this Act and the
rules and regulations made thereunder.
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35.

36.

So, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainants at a later
stage.

Findings on the nbiecl:lnns relsed by the respondent.

F.1  Maintainability of ¢
The respondent centen :

| T_f:‘the present complaint filed

under section 31 of. t#e“ﬁ:{ﬁie not maintainable as the
respondent has n&gﬁo ' ' *_'_Ipf ’ visign of the Act.

The authuntyjiﬁ JZhe su I g %\)f the order, has
observed ﬂ@ﬁtﬂe respende ' @@aventmn of the
section 11(4)(a) read Mnﬂl pro #e s eﬁm 18(1) of the Act
by not handbgﬂ\&r|§0$eﬁ£m b& tkg;dﬁe date as per the
agreement. The;efpreshihe comp m mamtamah]e

F.Il  Objection mﬂmgw@wﬁi of authority w.r.t. the
flat buyer’s agreement ‘executed prior to eeming into force of
the Act. L

i

SII'I:

37. Another een&nﬁun éf LL;eqeﬁlo\,nM ﬁr%at in the present

case the flat buyer’s sag'eemen“t was executed much prior to
the date wherﬁh;let EE;e ;e;u Ifu}::e z;m; as such section 18
of the Act cannot be made applicable to the present case. The
authority is of the view that the Act nowhere provides, nor
can be so construed, that all previous agreements will be re-

written after coming into force of the Act. Therefore, the

provisions of the Act, rules and agreement have to be read
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and interpreted harmoniously. However, if the Act has
provided for dealing  with certain specific
provisions/situation in a specific/particular manner, then
that situation will be dealt with in accordance with the Act

and the rules after the date of coming into force of the Act

and the rules. Numerous provisions of the Act save the

. ™
—SE{.‘HGIFJ 8 the delay in
¢ counted from
entered

rewriting af ':' - between the ﬂnt purchaser and

the p
pmws of t yective in

nature,” Tﬁqy may | to mme ext t tbe ‘having a
retmaktwa or \quasi ren-om t then on
that gruund Iﬁﬂaﬁ‘d}g} of the pravfsu?r:s of RERA
cannot be challenged. The Parliament is competent
enough to legislate law having retrospective or
retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the
parties in the larger public interest We do not have
any doubt in our mind that the RERA has been framed
in the larger public interest after a thorough study
and discussion made at the highest level by the
Standing Committee and Select Committee, which
submitted its detailed reports.”
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38. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer

Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019

the Haryana Real Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion,
we are of the considered opinion that the provisions
of the Act are quasi retroactive to some extent in
operation and will be applicable to the agreements
for sale entered into even prior to coming into

operation of the Act where he transaction are still in

he process of comy -.—r—a nce in case of delay in
the offer/delivery of possessiam as per the terms and
conditions of the ag "b € :-‘.1.- .'?f for sale the allottee shall

be entitled to the int ed possession charges

on the reasonable,rate of i as provided in Rule
15 of the Jrul d-'orie_'sidledy, unfair and
unreasonable '. "-.- % enea‘ in the

agreemt e.fe fgn
39. The agree ﬁsﬁ, are saeresaug; san.rq1 § except for the

provisions yﬁi‘c ha{re LI tym;y the Act itself.
t %w@;fagreements have

@ e?ufs no scope left to the

,U'":-
allottees to negotiate t#e""’ lauses contained therein.

Therefore, t%E A%%E Mthat the charges

payable under verﬁué h sh I be{v?yahle as per the

Further, it lﬁcﬂh

been executed i

agreed terms and cendltlens ef the agreement and are not in
contravention of any other Act, rules, regulations made

thereunder and are not unreasonable or exorbitant in nature.

F.IlIl Objection of respondent w.r.t reasons for delay in
handing over possession.
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40. The respondent submitted that the period consumed in the

41.

42.

force majeure events or the situations beyond control of the
respondent has to be excluded while computing delay in

handing over possession.

a.) Unprecedented situation created by Covid-19
pandemic and lockdown for approx. 6 months

starting from 25. DB;&G
The Hon'ble Delhi H@ rt in case titled as M/s
n...r e

_r"'

Halliburton Offshore

bearin 0O.M.P C no 2020 and L.As 3696-
g no. /{@{4 Q?VTLL ,{J; an s
3697/2020 da Eg 5,7&20 15 0 '

"69. The pas an~perfarma tor cannot be
condoned due. to the COVID-1 arch 2020 in
India. The Co or wa tember 2019
Opportunities w re&w n rth&@ﬁ'ﬂ cure the same
repeatedly. f{J ; g . ctor could not
complete the, ] -- _tb eak'of @vpandemic cannot be
used as an exeuse Derfor mance of a contract for

which the deadline ##nﬂ ﬁ fore the outbreak itself”
In the present cnmg}am also, the respundent was liable to

_"‘f\_ .T‘,__‘: E ; .‘
'ﬂ;ﬁf the f{ﬂjﬁ%in question and
handover the p@ﬁ@n qf(th_e, saidunit by 20.09.2015 and

the respondent is claiming benefit of lockdown which came

complete thé

into effect on 23.03.2020. Therefore, the authority is of the
view that outbreak of a pandemic cannot be used as an
excuse for non- performance of a contract for which the

deadlines were much before the outbreak itself and for the
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43.

said reason the said time period is not excluded while

calculating the delay in handing over possession.

b.) Order dated 25.10.2019, 01.11.2019 passed by
Environmental Pollution (Prevention and Control)
Authority (EPCA) banning construction activities in
NCR region. Thereafter, order dated 04.11.2019 of
hon'ble Supreme Court of India in Writ petition no.
13029/1985 completely banning construction
activities in NCR regm
The respondent has tlt'" er com

the subject unit nnr ha =;£;:--I-. r."f;". the OC for the same from

“* 1AV '
the competent m@m;ﬁ; even after a delay of

more than 6 year e of delivery of the

subject uni f‘" been "admitted by the
Y
respundentl@

the project

q;uh of the phase of

e complainants is

#’i;hge stage, [t'méans that it is still not
completed. Itis can take benefit
of his wmngNMﬁ Erzrﬁring benefit out of
lockdown périod, orders dated 25.10,2019 and 01.11.2019
passed by EPCA and order dated 04.11.2019 passed by

situated is in an

Hon'ble Supreme Court of India which are subsequent to the
due date of possession. Therefore, the authority is of the
considered view that the respondent could not be allowed to

take benefit of his own wrong and the innocent allottees
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could not be allowed to suffer for the mistakes committed by
the respondent. In view of the same, this time period is not
excluded while calculating the delay in handing over
possession.

G. Findings on the relief sought by the complainants.
G.I Delay possession charges.

unit in the sal

per section yrovisi
2016. (ﬁ A ““‘

44, In the p éﬁt J\ J tﬁe jL: ) Elag'lants intend to
continue w1thtbgh{o;eﬂt @d are ﬁé@% delay possession

NG N,

W@ﬁﬁn section 18(1) of the

Act. Sec. 18( S @Eﬁ A
"S&cﬂHﬁn ﬂ > w tion
BRI RAN -

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

charges as provi

45. Clause 14(a) of the flat buyer’s agreement, provides for

handing over possession and the same is reproduced below:
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14.(a) The Construction of the Flat is likely to be
completed within a period of thirty six(36) months of
commencement of construction of the particular
tower/block in which the Flat is located with a grace
period of six(6) months, on receipt of sanction of the
building plans/revised plans and all other approvals
subject to force majeure including  any
restrains/restrictions from any authorities, non-
availability of building materials or dispute with
construction agency/workforce and circumstances
beyond the control of Company and subject to timely
payments by the Buyer(s) in the Said Complex. No
claims by way of damages/compensation shall be
against the Company in case of delay in handing over
the possession on account of said reasons. For the
purposes of this Agreement, the date of application
for  issuance  of occupancy/completion/part
completion certificate of the Said Complex or the Flat
shall be deemed to be the date of completion. The
Company on completion of construction shall issue a
final call notice to the Buyer(s), who shall remit all
dues within thirty (30) days thereof and take
possession of the Flat after execution of Sale Deed. If
possession is not taken by the Buyer(s) within thirty
(30) days of offer of possession, the Buyer(s) shall be
deemed have taken possession for the purposes of this
Agreement and for the purposes of payment of the
maintenance charges, taxes, property tax or any other
tax imposable upon the Flat.

46. A flat huyer'&:?!rgrﬁpr& gép}f%a{gé__dncument which
should ensure’ i:h#{ the| (rights ) and|\liabilities of both
builders/pru;'nc;tel:s and} Bﬁ;ers};ll;ﬁe;eé are protected
candidly. Flat buyer’s agreement lays down the terms that
govern the sale of different kinds of properties like
residentials, commercials etc. between the buyer and builder.

It is in the interest of both the parties to have a well-drafted

agreement which would thereby protect the rights of both
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47.

the builder and buyer in the unfortunate event of a dispute
that may arise. It should be drafted in the simple and
unambiguous language which may be understood by a
common man with an ordinary educational background. It
should contain a provision with regard to stipulated time of
delivery of possession of the apartment, plot or building, as

the case may be and théﬂ_ ig "ﬁ@ﬂ'_le buyers/allottees in case

ession has been

‘% nditions of this

(]
‘ mcurporatmn of

agreement a
subjected taﬁ kmdsmc?f }B’FF@
agreement. il'
such cunditi uncertain but so
heavily loaded | ter and against the
allottees that even & sin ~ituation may make the
possession EH A RMM of allottees and
the cnmmlt%ﬁftfrfpnﬁ“%@ﬁ‘pfﬁr g_Rﬁessmn loses its
meaning. If the said possession clause is read in entirety, the
time period of handing over possession is only a tentative
period for completion of the construction of the flat in
question and the promoter is aiming to extend this time

period indefinitely on one eventuality or the other. Moreover,

the said clause is an inclusive clause wherein the numerous
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48.

approvals and terms and conditions have been mentioned for
commencement of construction and the said approvals are
sole liability of the promoter for which allottees cannot be
allowed to suffer. The promoter must have mentioned that
completion of which approval forms a part of the last

statutory approval, of which the due date of possession is

clear nat the possession clause is
e

nér that it creates confusion in the

subjected to. It is quib_gj';

The inc ?ﬁ-oratinn of such clause
_-{ _L_t.') o

in the flat buyer’s a e‘Ef‘ﬁEﬂt _"ﬁie__ romoter is just to evade

the liability HIAR mmct unit and to

deprive the allottees of their right acéruihg after delay in
erive the @R A KSR

possession. This is just to comment as to how the builder has

misused his dominant position and drafted such mischievous
clause in the agreement and the allottees are left with no
option but to sign on the dotted lines.

The respondent promoter has proposed to handover the

possession of the subject apartment within a period of 36
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49,

months of the commencement of construction of the
particular tower/ block in which the flat is located with a
grace period of 6 months, on receipt of sanction of the
building plans/revised plans and all other approvals subject
to force majeure including any restrains/restrictions from
any authorities, non-availability of building materials or

dispute  with  construigtit 1. agency/workforce  and

circumstances beyond the ce ontr

timely pa}rments’b{@‘
Lo a

tﬂ.ﬁgiﬁ;} m he said complex.
R e\

Establish

between his own rlghtsanﬁ'tﬁe rights of the complainants-
allottees. Tt}i @%ghhm pre-determined,
preurdamed{ﬁlghlﬂdﬁ:rlm‘inaﬁnw 'gnﬂ a‘}bltrary manner.
The unit in question was booked by the comp]amants on
23.02.2011 and the flat buyer's agreement was executed
between the respondent and the original allottee on
18.01.2012. It is interesting to note as to how the respondent

had collected hard earned money from the complainants

without obtaining the necessary approval (Consent to
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Establish) required for commencing the construction. The
respondent has obtained Consent to Establish from the
concerned authority on 15.05.2015. The respondent is in
win-win situation as on one hand, the respondent had not
obtained necessary approvals for starting construction and

the scheduled time of delivery of possession as per the

L that as per the
.2021, the date of

. where the flat in

question is situated is 20. . This said statement sworn
by the respﬁ AR&@M{: its contention
that the due Hafeli:ﬁ qﬂkseswﬁ{an i$ Tkabb 1‘0 bxe computed from
consent to establish. It is ewdent that respnndent has started
construction (on 20.09.2012 as per the affidavit submitted
on behalf of the respondent by its AR on 06.10.2021.)
without obtaining CTE which shows delinquency on the part
of the promoter. Therefore, in view of the above reasoning,

the contention of the respondent that due date of handing
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50.

over possession should be computed from date of CTE does
not hold water and the authority is of the view that the due
date shall be computed from the date sworn by the promoter
in the affidavit as ‘date of commencement of construction’.

Admissibility of grace period: The promoter has proposed

to hand over the possession of the said flat within 36 months

further extensio ‘E{ a P_E .. “months, on receipt of

sanction of

approvals %ﬁ,’
| el

@ ised plans and all other

, including any
, non-availability
‘with construction
,---.-'1"9"% beyond the control of

company and suh]ect tn Ea ients by the buyer(s) in

the said ED&AM%IR A asking for the

extension of timé iﬂ ;aqm etm ®, construction is not a

______ AN
statutory right nor has lt been pmﬂded in the rules. This is a

concept which has been evolved by the promoters
themselves and now it has become a very common practice
to enter such a clause in the agreement executed between the
promoter and the allottees. Now, turning to the facts of the

present case the respondent promoter has neither completed
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2l

52.

the construction of the subject project nor has obtained the
occupation certificate from the competent authority till date.
It is a well settled law that one cannot take benefit of his own
wrong, In the light of the above-mentioned reasons, the grace
period of 6 months is not allowed in the present case.

Admissibility of delay possession charges at prescribed

ainants are seeking delay
sectlun 18 provides that
where an allotte q‘aes: g’i withdraw from the
- ‘..' T sy ‘E\\mtert&st for every

«r' ,

project, he shalll _u_:
month of deilw, ﬁlil the handmg over Pp&ssessmn at such

Qsil\
REGY:
Rule 15. Pres Mrm [Proviso to

section, 1 (4) and
b
?;')S {ﬁﬂyjﬁﬁ Lon 12;

section 18; and sub- secﬂqns{#j and } of section 19,

the “i at the rate pre. bgd; the State
Bank of Tndia highest maryrnu.' cost af ending rate
+2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time (o
time for lending to the general public.

The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined
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53.

54.

the prescribed rate of interest. The rate of interest so
determined by the legislature, is reasonable and if the said
rule is followed to award the interest, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India i.e,

https://sbico.in, the marginal cost of lending rate (in short,

The definitior érm ‘interest’ s ed under section
%T%erest chargeable

-ase of default, shall be

section is reproduced below:

“(za) “in F, :LB"”E %Aayﬂb!e by the
promote i a 5 '

Explanati ri;"-—’iForrﬁ} urpose o MIL
(i) tx@bﬁ ﬁriﬂ; rgea e.allottee by the

promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay
the allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment Lo
the promoter till the date it is paid;”
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55.

56.

57.

Therefore, interest on the delay payments from the
complainants shall be charged at the prescribed rate ie,
9.30% p.a. by the respondent/promoter which is the same as
is being granted to the complainants in case of delay
possession charges.

On consideration of the circumstances, the evidence and

- made by the parties, the
h O

1e respondent is in contravention

of the section 1, i::
D AT\
possession ue date as. r"-— agreement. It is a

matter of fact 't

(). of the Actuby not handing over

te of eommencement of the subject

in gquestio: { }- red is 20.09.2012 as
by t 06.10.2021. By

virtue of flat bu s"‘f‘@:. emen

tower, whe f-
v
per the affidavit

" 4 ;
B ed between the parties
on 18.01.2012, the jori"of the booked unit was to be

delivered “k‘i_‘ &%@R&Ammencement of
construﬂiu@{%{ﬂﬂ@ﬁ%ﬂ%ﬁn which the flat

is located which comes out to be 20.09.2015 excluding a
grace period of 6 months which is not allowed in the present
case for the reasons quoted above.

Section 19(10) of the Act obligates the allottees to take
possession of the subject unit within 2 months from the date

of receipt of occupation certificate. These 2 months’ of
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reasonable time is being given to the complainants keeping
in mind that even after intimation of possession practically
he has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely
finished unit but this is subject to that the unit being handed

over at the time of taking possession is in habitable

. Accordingly, no

section 11(4) (a) rea viso to section 18(1) of the

Act on the GA ‘g%pgiegt is &hhshed As such

cumplainant{ Ettnrgfdj@e'a{?ﬂ}\ i jessmn charges at
the prescribed rate of interest i.e., 9.30% p.a. for every month
of delay on the amount paid by the complainants to the
respondent from the due date of possession i.e,, 20.09.2015
till the offer of possession of the subject flat after obtaining

occupation certificate from the competent authority plus two

months or handing over of possession whichever is earlier as
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per the provisions of section 18(1) of the Act read with rule

15 of the rules and section 19 (10) of the Act.

H. Directions of the authority

59. Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upun the promoter as per the

IL.

I11.

{fery month of delay

f S #{’P% 20.09.2015 till the
offer Pﬁﬁ session uft suhj t &gt after obtaining

uccuéﬁc%u cerﬁrf&a\té n‘J the ﬂm';petent authority

plus M\pmt}g or ﬁanhlrﬂ Mr of possession

whlchevﬁlg uﬁzl”rﬁ;p”r ection/19 (10) of the Act.

The arream-@ %ued from 20.09.2015
)

till d thi n' aid by the promoter to
the E '-.'-:‘e.-.f._- pet

er “@’?ﬁ ays from date of
this order:and in \‘l rest for every/month of delay shall

p%zélg%l/ Ej phﬁnt‘e{- }ne allottees before

10® day of each subsequent month as per rule 16(2)

of the rules.
The respondent is directed to handover the physical
possession of the subject unit after obtaining OC from

the competent authority.
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IV.  The complainants are directed to pay outstanding

VL

dues, if any, after adjustment of interest for the
delayed period.

The rate of interest chargeable from the allottees by
the promoter, in case of default shall be charged at the
prescribed rate ie, 9.30% by the
respundentfprnmuter which is the same rate of
interest which mgpemhnter shall be liable to pay the
allottees, in case® f defaul
charges as ,B“"S_E - :-fj (za 'of the Act.

The resy‘o@&aﬁkﬁaﬂ”ﬁ@qm anything from the
cnmiﬁ;‘ Wh.ﬁifs ﬁ'bt the\partiof the agreement.
How ing, _zirﬁ Kbhall

the prﬂ'in@ter at & n;!t p nt;'in::l':l_=

Qe ;even after being

S e

part of ﬁg{ﬁg{ﬁe a o) I@a’ @lfed by the Hon'ble
i i ,._-'._s 0. 3864-3889/2020

60. Complaint stﬁ sfd«nf.. 1 )

61. File be cunslgn&di Oﬁ&glst " M) x \ A
S u 1< AV

—

W=D CIMA——T
(Vijay Kumar Goyal) (Dr. K.K Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 08.10.2021

Judgement uploaded on 28.12.2021.
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