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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 35980f2021

Date of filing complaint: 15.09.2021
First date of hearing  : 06.10.2021

Date of decision : 06.10.2021

| i

.| Sapna Sehra
2. | Aghosh Hasija
Both RR/0: - H.no.
Hisar, Haryana

Complainants

CORAM:

Shri. Samir Kumar ™ EEG o Member
Shri Vijay Kumar Member
APPEARANCE:

5h. Deepanshu Si
(Advocates)

1 Complainants
|

GUROERA

Ms. Tanya Swarup (Advocate) Respondent

ORDER

1. The present complaint has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
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read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation

of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there

under or to the allottees as per the agreement for sale

"'-‘?3- era Phasaull Sector-

et -_ r. E Eurugr

2. &0460 sq. mtrs.
3, Natupe of the ?ﬁw Group housing colony

4. DTCP f2011 dated
sta ﬁDR 7.2011 valid till
5.07.2017

* [ERIRER AL

B RERA registered/ not registered Registlrﬂl
Registered vide 352 of
2017 dated 17.11.2017

7. RERA registration valid up to 31.12.2020

8. Unit no. 302, 37 floor, tower-E
[annexure- C1 on page no
36 of the complaint)

2 Unit admeasuring 1435 sq. f.
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[super area|

(annexure- C1 on page no
36 of the complaint)

Date of flat buyer’s agreement

16.04.2013 (

(annexure- €1 on page no
36 of the complaint)

11,

Fayment plan

12,

.-'."1"

Construction linked plan

(annexure- C1 on Page no
71 of the complaint)

Total consideratign |

13.

14,

Rs. 62,40,6 75/-
(annexure- C1 on page rmJ

36 of the complaint)

5. 56,61,227 /-

inexure- C2 on page no
] thernmgla]nt}

e Peveloper/Company
A5¢d on its present p|
aNd estimates and sy b}ect[
to'all just exceptions,
‘ontemplates to
complete construction
of the said

ding/said

and Clause 41 or due tg

Allottee(s) to pay in time
the price of the said
Apartment along with

ent within a
eriod of three and half
&E from the date of
tion of this

ment unless there
shall be delay or there
shall be failure due to

reasons mentioned in
Clauses 11.1, 11.2,11.3

failure of Intending
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other charges and dues in
accordance with the
schedule of payments
given in Annexure F or as
per the demands raised
by the
Developer/Company
from time to time or any
fallure on the part of the
intending Allottee(s) to
abide by all or any of the
terms or conditions of
this Agreement.
(emphasis supplied)

15.

16.10.2016

“Huyer's agreement)

16.

“.'.T btained w.r.t the
ll.r*"- ect tower

block)

17,

Offer of possessiofee—— | 07.09.2021

HARER& 3~
GURUGRAE e ™ "

18.

Delay in handing over of 4 years, 11 months, 20
possession till date of order days |
Le 06102021

B. Facts of the complaint: -

Page 4 of 32



HARERA
e GURL@W Complaint No. 3598 of 2021

3. That the complainants have purchased a residential unit

(hereinafter referred to as the said ‘unit’) in the advertised
residential colony of the respondent company.

4. That the subject project is being developed by the
respondent company in the name of ‘'The Esfera’, located at

sector 37-C, Gurugram, Har:,mna. (hereinafter referred as the

matter property /i

authority.

5. That the I'ESM A:I’qu&aid project in the
year 2011, “E”nlfjer WWH%& to know about

the said project and decided to book a unit in the said project
of the respondent company.

6. That at the time of booking the unit and execution of the
apartment buyer’s agreement Mrs. Sapna Sehra and Mr. Sunil
Hasija were the original allottees but vide an indemnity cum

undertaking dated 29.11.2017 Mr. Sunil Hasija substituted
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10.

himself with Mr. Aghosh Haslja and made him the co-
applicant in the subject unit with Mrs. Sapna Sehra. The said
Indemnity cum Undertaking was also accepted and
acknowledged by the respondent on 06.12.2017.

That the complainants after enquiring about the project of

the respondent company made an application for booking of

b RTALE
booking of the subject unit :fﬂ s done by the complainants on

M

as the 'ABA’
16.04.2013 \ti ﬂa]; @ ﬁ; aring no, E-302,
3rd foor, 'Sc;:k* adn}aj;suﬂni%ﬁ,i 5:? ft. (hereinafter
referred as the said ‘unit') for a total sale consideration of Rs.
62,40,675/-.

That the complainants paid an amount of Rs. 19,53,370/-
between the date of allotment of the unit and the date of the

agreement.
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11. That as per clause 10.1 of the subject agreement the

12.

13.

14,

respondent was liable to handover the possession of the
subject unit to the complainants within a period of three and
half years from the date of the execution of the agreement
which comes out to be 16.10.2016.

That believing on the false assurances given by the
respondent the comple iptea pver made any default in

‘*‘E‘l""‘ﬂz,g
making the payments as the: H fment plan opted by them or

interest if imposed

painst the total sale

molalne

consideration of | smplainants have paid
an amount o E’s | nt company.

That even afté --::.J::;:. 2 than i*, of the total amount
of sale considers -5* -. F‘ fate ji.- = respondent has failed to

handover : the subject unit to the
cumplainanH m of 4 years 10
months and @b@{j@ﬁa fgl‘ E‘Upf]nssessinn and the

date of filing this complaint.

That the respondent with malafide and deceitful intentions
took the hard-earned money of the complainants and never
bothered to fulfil its own liabilities and duties towards the

complainants.
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15.

16.

17.

18.

That as per clause 11.1 of the subject agreement the
respondent was also liable to pay delayed possession charges
to the complainants @Rs. 5/- per sq. ft. per month for the
period of delay beyond the due date of handing over the
possession, but no delayed interest has been ever paid by the

respondent to the complainants.

anding over the possession

passed over the 1“ ied to make calls to the

- T-.l LT

handed oversoon to the latte
That the
are clearly Seg ; ':.:* registration-certificate issued by

this authority.

certificate only for the Pligses -‘I the project.

That the re;n'é EMGH of delivering
the project {n"'l‘lTjT %“LP@%? }E‘{T\‘gﬂnt of occupation
certificate on 20.06.2017 ie, after the due date of handing
aver of the possession. The occupation certificate was
aranted by the competent authority to the respondent on
07.02.2018. it is to bring to the knowledge of the authority

that the said occupation certificate was granted only for

towers G, H, | and EWS block of the project. As the subject
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unit of this complaint is situated in block E of the project,
thus no occupation certificate is yet available for the subject
apartment.

19. That as per the payments made by the complainants till now

an amount of Rs. 97,797 /- only is due on the part of the

complainants,

20. That the respondent

(i) I}In_zct_the res -'- dent'td pay the delayed possession

f interest to the

ChZH 1 handi
mﬂijj‘ai.zfé??ﬂ MT

(ii) Direct the respondent to handover the peaceful,
uncontested, complete in all respects and physical
possession of the subject unit to the complainants.

(iii) Direct the respondent to receive the occupation
certificate from the competent authority for the

subject tower.
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D.
22

23,

24,

29,

Reply by the respondent.

The respondent is a company duly registered under the
provisions of the Companies Act, 1956 and Mr. Varun Kumar
is authorized representative of the respondent company, to
sign, verify and file this reply before this authority.

That, it is submitted that the present complaint has been filed

o
,,,,,

W .t?"

-4 [
| .‘
LT -t'.,.r ',_'1'1“_ #
| 'llll Irl- -

I—' i

respondent company Vide-e nt Ietter dated 04.06.2012

[heremaﬁer% E ARIE\‘R}%}S and condition
mutually a ww@]ﬁ /{i plainant and the

respondent company.

It is submitted that clause 10.1 of the agreement has been
duly agreed by the complainant. In view of the same, the
respondent company had intended to complete the
construction of the said flat on time. It is pertinent to

mention that the respondent company had successfully
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completed the construction of the said tower and procured
the occupancy certificates for three towers out of 9 towers in
the said project. However, the construction of all the towers
is completed and in habitable stage, in fact the respondent
company had already applied for grant of occupation
certificate for rest of the towers of project including the

tower - "E", where ’%ch‘ unit situates. Further it is

Application force majeure
circumstan

April 2021

allotted un}'ls j% ‘ R}%uﬁsesﬂum and
cummunicatﬁwlﬁs%lﬁ%ﬁﬁq{ Iﬁhve already been

sent to all eligible allottees including the complainant herein.
That it is important to mention here that the project
“ESFERA" comprises of 2 phases whereas OC of the Phase 1 of
the project is duly issued by “Town And Country Planning
Development Haryana" on 07.02.2018 and more than 100
happy allottee(s) are residing in that phase. That the physical
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26.

27,

possession of the unit will be tentatively delivered to its
respective allottee(s) soon with respective OC on the said
project.

That, the respondent company is in extreme liquidity crunch
at this critical juncture, the company has also been saddled

with orders of refund in relatjnn to 15 apartments in the

project, on account of g t*-_;—':ﬁ. assed by various other courts.

The total amount payable in | of these decrees exceeds

an amount of id project involving
hundreds of erly awaiting the
possession judiced beyond
repair in & passed when the
project is al

That, on accou axiting the project and
many other allottees no their instalment amounts
the company turbulent times

has manage{? WU@% ,F_t\nﬁ ? of Rs.99 crores

from SWAMIH Investment Fund - L The said Alternate
Investment Fund [AIF) was established under the special
window declared on 6.11.2019 by the Hon'ble Finance
Minister to provide priority debt financing for the completion
of stalled, brownfield, RERA registered residential

developments that are in the affordable housing /mid-
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249,

income category, are net-worth positive and require last mile
funding to complete construction. The company was granted
a sanction on 23.09.2020 after examination of the status of
the company and its subject project "Esfera” for the amount
of Rs.99 crores. However, the funding is still to be received,
and the company is hoping for the same to be released

shortly.

~E) has already been cofiipleted, the internal finishing work

i EIMWI& almost 300
cnnstrurﬂn:(%hﬁxﬂ-f% B@f@l}@\m to achieve the

intent of the appellant to complete the entire project despite

and MEP w i

all prevailing adversaries.

That, it is relevant to mention herein that several allottees
have withhold the remaining payments, which is further
severally affecting the financial health of the respondent

company and further due to the force majeure conditions and

Page 13 of 32



! HARERA
=2 GURUGRAM Complaint No. 3598 of 2021

circumstances/reasons, which were beyond the control of
the respondent company as mentioned herein below, the
construction works got delayed at the said project. Both the
parties ie. the complainant as well as the respondent

company had contemplated at the very initial stage while

signing the allotment letter /agreement that some delay

respondent cumﬁ at~the respondent company Is

entitled to # (2 f the said flat on
account of i e§ béyvond the control
S O S Rch

of the respondent company. And inter-alia, some of them are
mentioned herein below:
» That, the respondent company started construction
over the said project land after obtaining all necessary
sanctions/approvals/ clearances from different

state/central agencies/authorities and after getting
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building plan approved from the authority and named
the project as "Esfera I1". The respondent company had
received applications for booking of apartments in the
said project by various customers and on their
requests, the respondent company allotted the under-
construction apartmants;' units to them.

# That, owing to u‘n 1 - ed air pollution levels in
Delhi NCR, the H 1 “ﬁ Supreme Court ordered a ban

the region from
blow to realty
Ly Index (AQI) at

¥hich is considered

AQl levels as not~sevére, the SC lifted the ban

el R ER- A
am{ﬂ%%@ % h@hn and 6 pm, and

the complete ban was lifted by the Hon'ble Supreme

Court on 14.02.2020.

» That, when the complete ban was lifted on 14,02.2020
by the Hon'ble Supreme Court, the Government of
India imposed National Lockdown on 24.03.2020 due
to pandemic COVID-19, and conditionally unlocked it in
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03.05.2020. However, this has left the great Impact on
the procurement of material and labour. The 40-day
lockdown in effect since March 24, which was further
extended up to May 3 and subsequently to May 17, led
to & reverse migration with workers leaving cities to
return back to their viIJages. It is estimated that around

6 lakh workers ,1,. h_ r-,. £ eir villages, and around 10

i'
lakh workers are *‘_ ’”“”F 1 relief camps. The aftermath

periods has left great
esuming the fast-

I~

 timely delivery as
Nt

Fequisite sanctions
and app i'-'-"-.- 10 | conterned authorities, the

respondent compdfiy~#ad commenced construction

work EA j.-j:!- H-E Rﬁry infrastructure
e OIRUORA A = e
I

since the construction work was halted and could not
be carried on in the planned manner dya to the force
majeure circumstances  detailed above, the said
infrastructure could not be utilized and the labour was
also left to |dle resulting in mounting expenses, without

there being any progress in the construction work
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Further, most of the construction material, which was
purchased in advance, got  wasted/deteriorated
causing huge monetary losses. Even the plants and
machineries, which were arranged for the timely
completion of the construction work, got degenerated,

resulting into losses to the respondent company

running (nto crore ._,. _ﬁ ", 5..
BT

# Moreover, It is 5'1"%' tinent to mention here that

every year-the, constuction™work was stopped /
banned j/. Fay pollution during
winter ﬁnn by t on'ble Natlonal Green Tribunal
(NGT)| 7ant ied the material
i\ i 1. 4}
manpa 'i low of the work-has been disturbed 7
distressed  Eve eny. year the respondent company had to
L R'E:ﬁ? :
manage and rea g€ for the same and it almost
multip tayed period to

i W@E{WUWN V]

# The real estate sector so far has remained the worst hit
by the demonetization as most of the transactions that
take place happen via cash. The sudden ban on
Rs.500/- and Rs.1000//- currency notes has resulted in
a situation of limited or no cash in the market to be

parked in real estate assets, This has subsequently
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translated into an abrupt fall in housing demand across

all budget categories. Owing to its unigueness as an
economic event, demonetisation brought a lot of
confusion, uncertainty - and, most of all, - especially
when it came to the realty sector, No doubt, everyone
was affected by this radicaj measure, and initially all

u.-g"l s slowed down to a large

possible emnﬂnﬂﬂ

1"

Ak
extent, which alsd aff “’“pra e respondent company to

a great “wage disbursement to
procuring fupds ':--.u-_.._a_r,_;,,’!‘_e onstriiction, and day-to-day
activi - velves a lot of cash
payment/t veral activities,
P\ A
® Itisa ; e Js'extreme shortage of
water in State afia and the construction was

age of water. Further the

directly affected by tie
H un'blH '.’

dated {jbzt{i? H@ F{o ﬁga{{ﬁr 2009 directed

to use only treated water from available sewerage

Gurt vide an Order

treatment plants (hereinafter referred to ag "STP"). As
the availability of STP, basic infrastructure and
availability of water from STP was very limited in
comparison to the requirement of water in the angoing

constructions activities in Gurgaon District, it was
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becoming difficult to timely schedule the construction
activities. The availability of treated water to be used at
tonstruction site was thus very limited and against the
total requirement of water, only 10-15% of required
Quantity was available at construction sites.
That, owing to the above said force majeure circumstances
and reasons beyond I:hég % 1H the respondent company,

it was extremely necest Lf f’b’ :*-r end the intended date of

offer of possessiopfoentic Dtment letter

That for the He delivery of the
possession, ﬁ;.:pelnck' /m.the respondent company was
seeking perm truction of the said
project. The i gof the permission

certificate on 0105 2020 - !’r"" ticipal Corporation of

Gurugram, Haryana subjectto Certain safety restriction and

conditions. H A ' Miued that this

authority mw %U@nﬁ\g ?ﬂw’ﬂ:-nna fide of the

respondent company and disnngmsh the respondent
company from the bad repute being imparted to real-estate
builders. It is pertinent to mention here that the respondent
company s extremely committed to complete the phase - [l
of the said projects in fact super structure/ civil works in all

the towers in phase - II has already been completed despite
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all prevailing adversaries, only final finishing work is
remaining now.

32. The respondent company craves leave of this authority to
add, amend or alter this reply, if found necessary, at any
stage of the proceedings. The respondent company shall
submit any documents or details as may be required by this
authority, The resp-:mden s O] pan:,r also craves leave of this

".

authority to make fur the 5;:;. bmiissions at the appropriate

8

it dol b av.q een filed and placed on

stage, if so advised.
33. Copies of all the pélevs

the record. Thejr: iiiﬂ;ﬁﬁ ‘ﬂispute Hence, the
complaint cal decldeﬂ"un iﬂ‘m basi hese unr.l:sputed
documents an

34. The respondent. “has | raise ,4_':3 ection regarding
LN the present complaint,
has territorial as well a

The authority observes™tha

subject ma;\l Aﬂﬁn‘_‘ Huﬂ%te the present

complaint fo given v
GIRICRAN

E. I Territorial ju

As per notification no. 1/92/2017-1TCP dated 14.12.2017
Issued by Town and Country Planning Department, Haryana
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes.
In the present case, the project in question is situated within
the planning area of Gurugram district. Therefore, this
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authority has complete territorial jurisdiction to deal with
the present complaint.
E. 1l Subject-matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promater
shall be responsible to the allottees as per agreement for
sale. Section 11(4)(a) is reproduced as hereunder;

Section 11(4)(a) %8

Be responsible for g .L'r' gutions, responsibilities and

functions under the'g I'“ Slonsidf this Act or the riles

and regu.l'ptﬁnr:s ma ._;-,:::;"n or to the allotress
] T o £ thEﬂ'Hﬂ-ﬂfﬂ'ﬁEﬂ ﬂf

rm:fuding it . 15 provided (n
Builder B

Secti ' ty:

34 ce of the

obfigations cast u the Ermnﬂﬁers the allottees
SRR A~
rulesa gutati

30, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainants at a later
stage,
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F. Findings on the relief sought by the complainants,

F.I  Delay possession charges,

Relief sought by the complainants: Direct the respondent
to pay the delayed possession charges at the prescribed rate
of interest to the complainants for the period of delay in
handing over the possessjon,

35. In the present complair t'l:.m complainants intend to

L provides for

handing uve@é&éi?ﬁl#@m?ﬂ@ﬁmdumd below:
10.1 Schedule for Possession of the said apartment

The .stg.’upgrffnmpnny based on its present plans
and estimates and subject to alf Just exceptions,
contemplates to complete construction of the roig
Building fraid Apartment within a period af three and
half years from the date of execution of this
Agreement unless there shall be delay ar thera shajf
be failure due to regsons mentioned in Clauses 11,1,
11.2, 11.3 and Clause 41 or due to failure of Intending
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37.

i

Allottee(s) to pay in time the price of the said
Apartment along with other charges and dues in
accordance with the schedule of payments glven in
Annexure F or as per the demands raised by the
Developer/Company from time to time or any failure
on the part of the intending Allottee(s) to abide by all
or any of the terms or condjtions of this Agreement.

A flat buyer's agreement is a pivotal legal document which
should ensure that the rights and liabilities of bhoth

builders/promaters 'Jﬂ §/allottees are protected
candidly. Flat buyer's 'f.ii-fl'.;iiééséi:f*:; lays down the terms that

govern the sale -:1_" 'il@' Ji( s of properties like
: £ #, H. A '
residentials, co e -.4,,,_-_,_.:_-,5;_;,._,-;_n I'i!&huyerand builder.

It is in the in -1'-'+- hﬁﬁi:% ':l‘l:iﬂ5 %EVE a well-drafted

grotect'the rights of both

agreement which wolld
q

W

thE hﬂlld-&r did b .l";.. o

Ty 2vent of a dispute
) A
that may ariseM, irafted in the simple and

unambiguous languagé whicl ay be understood by a

common mﬂ% RnE MI background. It
should cnnt@w?tj 'wg Ii'?ﬁi“;&iﬁpulated time of

delivery of possession of the apartment, plot or building, as
the case may be and the right of the buyers/allottees in case
of delay in possession of the unit.

The respondent promoter has proposed to handover the
possession of the subject apartment within a period of three

and half years from the date of execution of this agreement
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39,

unless there shall be delay or there shall be failure due to
reasons mentioned in clauses 11.1, 11.2, 11.3 and Clause 41
or due to failure of intending allottee(s) to pay in time the
price of the said apartment along with other charges and
dues in accordance with the schedule of payments given in

annexure-F or as per the demands raised by the

possession provides that

where an allg

month of delay, till the Handifg over of ossession, at such

rate as may ;MIJR -. ..
rule 15 of th@wbs @Wcﬂ as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7) of section 19]

(1] For the purpose of provise to section 12-
section 18; and sub-sections (4] and (7] of section 19,
the “interest at the rate prescribed” shall be the State
Bank of India highest marginal cost of lending rate
+2 08,

Provided that in case the State Bank af India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmork lending rates
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wihich the State Bank of India may fix from time to
time for lending to the general public,

40. The legislature in its wisdom in the subordinate legislation

41.

42,

under the provision of rule 15 of the rules, has determined
the prescribed rate of interest. The rate of interest so
determined by the legislature, |s reasonable and if the said

rule is followed to award the interest, it will ensure uniform

T
v

practice in all the cases: it H2
\: ‘-':"'h.'l"-::i-?
Capdeie-s i

Eﬂnsequently, as per weasite ol the State Bank of India i.e,

i it

MCLR) as on d
the prescribed f

lending rate»29% i.e,8
elined under section

2(za) of the Act provides e the Fateof interest chargeable
from the allottees by the promoter, in case of default, shall be
e o

equal to thelrate of intefest w moter shall be

liable to pa{%l%@@ H@‘I\?ﬂ#ﬂt The relevant

section is reproduced below:

“(za} “interest" means the rates of Interest payable by the
promoter or the allottee, as the case may be

Explanation. —For the purpose af this clause—

(f]  the rate of interest chargeable from the allottee by the
pramater, in case of default, shall be equal to the rate
af interest which the promoter shall be Fable to pay
the allottee, in case of default;

(i} the interest payable by the promoter to the allotees
shall be from the date the promoter received the

Papge 25 0f 32



HARERA

= GURUGRAM Complaint No. 3598 of 2021

amount or any part thereof till the date the amount or
part thereof and interest thereon s refunded, and the
interest payable by the allattee to the promoter shall
be from the date the allottee defaults in payment to
the p}'nmnter till the date it is paid;*
43. Therefore, interest on the delay payments from the

complainants shall be charged at the prescribed rate e,
9.30% p.a. by the respondent/promoter which is the same as

is being granted to t]'lejﬁg,.mplﬂlnants in case of delay
Faly, .'4 i

%

(5280

r.
possession charges. &

other hand, if the

ability of promoter

and allottee remains
entitled to e fite layfraused in handing
over valid RE after detailed
consideratio hlLJ QTLE{@:S"Q!& hn.tae conclusion that

a valid offer of possession must have following components;

continues till a vali e ¥

i. Possession must be offered after obtaining
occupation certificate- The subject unit after its
completion should have received occupation certificate
from the concerned department certifying that all the
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basic infrastructural facilities have been laid and are
operational. Such Infrastructural facilities include water
supply, sewerage system, storm water drainage,
electricity supply, roads and street lighting.,

The subject unit should be in habitable condition-
The test of habitability is that the allottee should be able
to live in the subject }mi wiﬂ:tin 30 days of the offer of

possession after -::;a ;‘_-- a6t basic cleaning works and
getting electricity, i fu. | ,1’_ d sewer connections, ete

tities, [ habitah]e unit, all the
common facilitjes -*JIL‘@: Svlobbies, etc should be
functional . apah-lnuf’hﬂngma "’"fu\l-:unnaj within 30

nrescribe u" Tformalities, The
] :-.. i f k

i ! t gg inor defects like
@ acks in some of the

- o h pping paint at some

days a
authorifyis
little gaps

I i
tiles, or chipping
places or lmpmpe metiotiing of drawers of kitchen or

mphuar}M ﬂ M do not render an
‘ﬂ: mljﬂah l;fllnq; defects can be
rectifie A:ér evelopers. The allottee

should accept possession of an apartment with such
minor defects under protest. This authority will award
suitable relief or compensation for rectification of minor
defects after taking over of possession under protest,

However, if the subject unit is not at all habitable
because the plastering work is yet to be done, flooring
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ili.

works is yet to be done, common services like lift etc.
are non-operational, infrastructural facilities are non-
operational, then the subject unit shall be deemed as
uninhabitable and offer of possession of an
umnhahltable unit will not be considered a legally valid
offer of pussessiun

Possession Shl]'l.ﬂd,_,.__]ilﬂt be accompanied by
A _"\IL'

unreasonable : -:;_:'.:_i,"!'_}éj,“.*- - In several cases,
additional -t-j.;;* "}'?‘i::.fj 'ﬂ and sent along with the

“law, The authority is of the

~ HAR R
develup E;umaly ossession under
protest ?ﬁﬁ zsmg objection

against unjustified demands.

45. In light of the above-mentioned reasoning, the offer of

possession dated 07.09.2021 made by the promoter in the

present matter is not a valid/ lawful offer of possession as

the same has been made before obtaining OC from the
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46.

competent authority which is a necessary pre-requisite. The
OC for the subject unit has not been obtained hy the
respondent promoter till date.

On consideration of the circumstances, the evidence and
other record and submissions made by the parties, the

authority is satisfied that the respondent is in contravention

years from the

comes out to be

within 2 months from the date

possession of the subje |
of receipt MR&R %E 2 months' of
reasonable @ Eﬁ%@@ﬁ%ﬁwﬁfﬂnanﬁ keeping

in mind that even after intimation of possession practically
he has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely
finished unit but this is subject to that the unit being handed
over at the time of taking possession is in habitable

condition. It is further clarified that the delay possession
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charges shall be payable from the due date of possession i.e,
16.10.2016 till offer of possession of the subject flat after
obtaining occupation certificate from the competent
authority plus two months ar handing over of possession
whichever is earlier as per the provisions of section 19(10)

of the Act.

48. Accordingly, non-comp lance ot the mandate contained in

o\ i',:.l

i
d

:I;..':‘_:r_‘_';-‘? 50 to section 18(1) of the

Act on the part g EFE:I igl_ 45 established. As such

| L o -1 : o . |
complainants are" entitled Eﬁ”--' pussession charges at

e

Ty 3 Tt . |
the prescrib '_= 2 of iner St i 9.30%p.a. for every month
i

of delay on|t ) I paid b k E) ﬁ]?pla[nants to the

HANERER?
respondent fron -q;,-;i date of possession ie., 16.10.2016

| ,
till the offer of p 510 e “ ect flat after obtaining
occupation certificate frof the Competent autherity plus two
months or hMrROEaMHH is earlier as

per the pmﬁ%@tﬂ»@ﬁ }’I\t?ﬁﬁd read with rule

15 of the rules and section 19 [10) of the Act.

H.  Directions of the authority

49. Hence, the authority hereby passes this order and issucs the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(0):
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I11.

IV,

The respondent is directed to pay interest at the
prescribed rate of 9.309% p.a. for every month of delay
from the due date of possession ie, 16.10.2016 till the
offer of possession of the subject flat after obtaining
occupation certificate from the competent authority
plus two months or handing over of possession
whichever is earlier as 3 per section 19 (10) of the Act.

[==3
The arrears uf:a --.-w-.; £5t accrued from 16.10.2016

the t:ump-&te

pay outstanding
dues ﬂﬁMMmmm for the
aelayeaparibhs | | ([ /\\/1
The rate of interest chargeable from the allottees by
the promoter, in case of default shall be charged at the

prescribed rate Le, 9.30% by the
respondent/promoter which is the same rate of

interest which the promoter shall he liable to pay the
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allntteesf, in case of default i.e, the delayed possession
charges as per section 2(za) of the Act.

VL. The respnndent shall not charge anything from the
CDI:IP]’EIJTH.I‘II’S which is not the part of the agreement.

50. Complaint stands disposed of.
51. Filebe cunsignaid to registry,

[S;uni@ Kumar) |

Member

HARERA
GURUGRAN
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