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BEFORE THE HARYANA REAI ESTATE REGUTATORY

AUTHORITY, GURUGMM

Complaint no. : 3954 of 2020
Datsoffiling complaint: L0.LL'20?'0
First date of hearing : 0B.0L.ZOZL

Date of decision : 06.10.202L

ORDER

1. The present compJlaint has been filed by the

complainants/allottees under section 31 of the Real Estate

[Regulation and Development) Act, 201"6 [in short, the Act)

read with rule 2U of thr: Haryana Real Estate (Regulation and

Complainants
l\nupama Ramola

Kishore Ramola

R/O: - 97 /L,Anand Vihar, DR/O: - 97 /L, Anand Vihar, DhararnPur,

Dehradun, Uttrakhand- 2480 01 "''1"""

Respondent
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J\{/s Imperia Structures Lt[d. '

Regd. Office at:' A-25, Mohan C9?Pttt'.:,.
tndustrial Estate, Mtathura Road, New Delhi-

1 10044

Shri Vijay Kumar GoYal

APPEARANCE:



A.

2.

HARERA
(}URUORAM Complaint No. 3954 of 2020

Development) Rule s, 2OL7 (in short, the Rules) for violation

of section 11[a)[a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the

provision of the Act or the rules and regulations made there

under or to the allottees as per the agreement for sale

executed inter se.

Unit and Proiect re

The particulars of unit

paid by the comPlainan
.,1 ,-rrl;. ::. i

possession, deLdV,lFd,gt

following tab[lar fOrm :

n detailed in the

S. No. Heads .Information

1.

2.

Name and location of the Proiect ""Eif6ra Phase-11", Sector-

37-C, Gurugram

-

Proiectarea='', .. 60460 sq' mtrs.

3. Nature of the Proir:ct Group housingcolonv

4. DTCP licenrse no,..and validitY
status

'64 
of 20tl dated

16.07.201.1 valid till
t5,07.20L7

5, M/.s prime InfowaYs Pvt.

ttd,{nd Ors.

6. RERA reg Regi.stered

,RegiStered vide 352 of
2017 dated L7.1'1.2017

7.

B.

RERA registration valid uP to 31,.L2.2020

Unit no. !602,15th floor, tower C

(page no. 63 of the
complaint)

9. Unit admeasuring; 1435 sq.ft.

[super area]

[page no.63 of the
complaintl
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1.5.02.2014

(page no.57 of the
complaintJ

s agreementDate of flat

Construction linked Plan

(page no.99 of the
complaint)

Rs. 64,12,8751-

(page no.63 of the

Rs.61,20,786/-

(page no.24B of the
complaintJ

Total amou

Developer/ComPanY
d on its present Plan

just exceptions,

artment within a
period of three and half
years from the date of

,ent unless there
delay or there

be failure due to
rnentioned in

Clauses 1L.1', L1.2, 1L3
and Clause 41 or due to
failure of Intending
Allottee[s) to PaY in time
the price of the said
Apartment along with
other charges and dues

accordance with the
schedule of paYments

n in Annexure F or as

Possession
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10.

11. Payment plan

72. Total consideration

13.

t4.

I completer t

l gf ll:."i9
I nuitding,/said

I



B.

3.

ffiHARERA
ffiGURUGRAM

Developer/CompanY
from time to time or anY

failure on the part of the
intending Allottee(s) to
abide by all or any of the
terms or conditions of
this Agreement.

hasis

Facts of the laint

That the com

representative

application for

Esfera" to be

Gurugram.

nants received

M/S Imperia

marketing

tructures

calls from

Ltd inviting

named "The

Expressway,

upcoming ng project:

per the demands raised
by the

15.08.2017

[Calculated from the date
of execution of flat
buyer's apJreement

Due date of
possession

Not obtained w.r.t the
subiect tower

Occupation

. i i '.1 ':

R3 on page n0.

Not a valid/ lawful offer

rs, 1 month and 2

uilt at sector-37 Dwarka

Page 4 of 33

Offer bfpoisession

l++ 
ot the reply)

i.e.,06.10.2021.

Complaint No. 3954 of 2020

Delay in handing over of
possession till date of c'.rder
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4. That the Pro

that the project is

the best upcomin

delivered many

brochure of the

representative

project. The flat

L435 sq. ft. unit.

5. That the P

environmen

environme

promoter

the petitioner

payment on co

the complai

of the proj

6. That the co

on which this

Phoenix Data

Services (P) Ltd.

07.08.2012 with

projects from a reputed builder who has

jects on time in the past and mailed a

ject. After many assuring calls from the

ked the flat in subject

250 /- per sq. ft. for a

plication for the

and got their

whereas the

t/apartment to

was demanding

of basement slab from

mental clearance

t that the land

bject project is built belonged to M/s

The Phoenix DatatechServices tPl

entered into devel ment agreement dated

Ltd. for develoPment of

nr:e 0n 11.0

Imperia Stru

Page 5 of33
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ffiHARERA
ffiiIuRUGRAM

the subject Proj

selling price for

That the comPl

sanctioned after d

from HDFC vide

complainants Pai

That the comPla

vide cheque no.

registration/ all

measurin g 14

in favour o

amount.

That at

apartment/flat

that they would

apartment

but after

after 6 mon

That Rs.5,00,0

Rs.4,56,768/'

credited to

7.

B.

9.

10.

Complaint No. 3954 of 2020

whereas they had taken 20o/o of the basic

said project.

ts diligently got their home loan pre-

scussing with M/S Imperia Structures Ltd'

letter dated Z4.OB.2OL1' for which the

Rs.11,030 /- as Processing fees.

an amount of Rs.500,000/-
r+

747 HDFC Bank, Pune for

flat/ apartment

housing comPlex

as the booking

said residential

the comPlainants

t letter and execute the

possible time

came in onlY

ling price.

/- was Paid booking amount

5 days of bookingpayment within

Imperia re Ltd. account

f HDFC Bank, Pune.

and.

WAS

orl

30.11.2011vide ue no.74745

Page 6 of'33
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1,1. After lot of calls

letter on 72.03.2

floor, tower- C, in

133.36 sq. mtr.

reserved car parki

That the comp

initial 200/o amo

promoter was ei

necessary actio

complainants

asked by th

13. That the co

couple of ti

agreement d

complainants we

wrong beca

every time

approved

loan was that

documents.

1.4. That the compl

HDFC Ltd., but

1,2.

Complaint No, 3954 of 2020

mails the promoter issued allotment

2 and allotted flat no. - 1"602, sixteenth

e subject project having a super area of

L435 sq. feetJ along with one charged

ob'

to

nants had their re-approved

not provide

loan from

necessary

ts started feeling harassed once the

ling price was paid, the

or trying to delay the

moter's end whereas

all information

t.

hi from Kolkata

roviding buyer's

and calls. The

that something was

the petitioner

once loan was

istlursement of

promoter was not providing relevant

oter for-bu

promoter did

PageT of33
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documents requi

of the comPlainan

15. The promoter

some pretext or

complainants to

now as the

accordingly did

provide the

That the pro

complainan

complai

complaina

promoter's i

the compl

got their I

of Rs.1 1,236 /-

20.0L.2014

L6.

17.

Bank and got the loan

200/o of basic sell

That the comp inants recei

Complaint No. 3954 of 2020

by the bank to disburse the home loan

on delaying the buyer's agreement on

the other. The promoter suggested the

ly for the loan from Corporation Bank

was approved by them. The complainants

req ities with the CorPoration

but the promoter did not

bank.

and asked the

Bank now. The

th Indiabulls as

t trc follow the

ts had alreadY Paid

have any choice. That

Ltd. again and

processing fees

M/S Imperia S

asking comPlai

demand Ietter dated

res Ltd, :signed bY Ms.

to depos;it an amount:
|asleen Kokkhar

of Rs.8,7L,506 casting of t slab and an amount of

payment. In this demandRs.9,91,703/- d for bhoomi

Page 8 of 31t
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letter promoter

Ievied interest s

them under imme,

18. That the reason o

L9.

20.

was without PLC

PLC charges.

the complai

else refu

threatened

Rs.7 L,7 50 / -

buyer's

That the

15.02.20t4

selling price.

That as per the

payments. On one

agreement as exP

this flat to the

half years from

also charged a

the pro

ned above

interest @ 180/o on due

delayed the buyer seller

on the other side theY

a period of three and a

of this agreement. Since

all flats corner an

accept the unit a

after 2andahalf

given in clause L .1 the promoter

mplainants with

e date of executi

delay from inant's end putting

stress.

booking the flat 16th floor was that it

had smartly declared

the petitioner to

corner and park facing

r PLC and asked

for floor PLC or

agrerement ancl

ditional charge of

was added in the

y executed on

the promoter

amount on basic

and conditio the buyer's agreement

to give possession of

plaint No. 3954 of 2020

to si$n'rthb

Page 9 of 33
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C.

22.

the buyer's agreement was executed on 15.02.20L4 hence,

the complainants should have received the allocated flat on

or by 15.08.2017. The complainants have paid all necessary

due payments till date to the promoter but has not received

the possession of above mentioned flat.

That as per the above facts presented the total delay in

Complaint No. 3954 of 2020

g ielief[sJ:

providing buyer's agree,llgnJ,YVq.$- two and a half years and
-'i. .*-:* r.."

the delay in handover aspefthd'agreement's clause 10.1 is 3

Direct the pay interest on the total

the' complainants i.e.

the flat since the

flati.e" 11,.08..2017,

(ii) Direct the respondent to pay interest to the

complainants on the total amount till the time of

possession of the above mentioned flat to the

comPlainants.

D. Reply by the resPondent.

Page 10 of 33
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23. The resPondent i

provisions of the

is authorized reP

sign, verify and fil

24. That, it is subm

by the comPlai

respect of the

company in its

II" situated at

'said project').

25. That, it is

'Said Flat')

the said pro

respondent co

[hereinafter 'al

mutually

respondent

26. It is submi

duly agreed bY

respondent

construction o

mention that

completed the

plaint No. 3954 of 2020

uph

a company du registered under the

panies Act, 1 and Mr. Varun Kumar

tative of the respondent comPanY, to

this authoritY.this reply before

that the Presen complaint has been filed

nts against the respondent company in

ped by the resPondent

titled as "Esfera Phase

Haryana (hereinafter

02, (hereinafter

situated in

plainants bY the

dated 13.03.201'2

terms and condition

nts and the

agreentent hras ber:n

complainan n view of the same, the

ed to comPlete the

the said flat time. It is Pertinent to

pany had successfullY

said tower, and Procured

respondent

Page 11 of 33
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the occupancy certificates for three towers out of 9 towers in

the said project. However, the construction of all the towers

is completed and in habitable stage, in fact the respondent

company had already applied for grant of occupation

certificate for rest of the towers of project including thel

tower - "C", where the allotted unit situates. Further it i:;

pertinent to mention here thtrt respondent company already
' -r 

:;,;,t'..: .-

intimated the complaina,lt; 
,about 

the factum of its OC

Application though _ due to certain force majeure

circumstance, majorly the outbreat of second COVID 
"vave 

in

April 202L and stlbsequent lor:kdown in Haryana State, thre

DTCP, Haryana could not issrue the OC #ell in tjime enablin;g

the respondent to 6ffer the physical posses;sion of the

allotted unit to the complainants. That it is reiterated thart
'' i, ','

allotted unit is; rearly fbr fit out possession, and

communication,urith regard to this aspect have alrearly been

sent to all eligible, allotter:s including the r:omp)lainants

herein. That it is important to mention here thrat the projer:t

"ESFERA" comprises of 2 phzrses whereas OC of the Phase I of

the project is duly issued lly "Town and country F'lanning

Development Haryana"' on 07'.02.201,8 and mrlre than 1cl0

happy allottee(s) are residing in that phase. Tha't the physical

possession of the unit will be tentatively delivered to its

Complaint No. 3954 of 2020
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respective all

project.

27. That, the resPo

at this critical jun

with orders of

project, on

The total amount

an amount of

hundreds of al

possession of

repair in

project is

That, on

many other

the companY, wi

has mana

from SWA

Investment

window dec

Minister to Provi

of stalled, b

developments

28.

int No. 3954 of 2020

Ya
,l

0L

s) soon with OC on the said

company is in liquidity crunch

re, the co y has also been saddled

in relation 1"5 apartments in the

of orders by various other courts.

these decrees exceeds

said project involving

eagerly awaiting the

rejudiced beYond

when the

the project and

lment amounts,

these turbulent times

of Rs.99 crores

said Alternate

the special

on 6.17.2079 the Hon'ble Finance

priority debt ncing for the comPletion

registered residential

at are in the rdable housing /mid-

ve and require last mile

field, RERA

income categorY are net-worth

Page 13 of 33
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funding to complete construction. The company was granted

a sanction on 23.09.2020 after examination of the status of

the company and its subject project "Esfera" for the amount

of Rs.99 crores. However, the funding is still to be received,

and the company is hoping for the same to be released

shortly.

29. That, it is humblY su
,

pleased to consider the

and distinguish the rgSP #p.aly from the bad rePute

. 
tl,l r';.r.r ;. , -: l

being imparted t6 reai-estate builders. It is pertinent tobeing imparted t6 reai-estate builders. It is pertinent to

mention here-'thrtt the reSpondent company lis extremely
li:

committed to complete the phase - 2 of the said project' In

e- thirt the resPondent comPanY li

: conrplete the Phaie - 2 of the sai

fact, the super structure of all towers in phase - lZ [inct. tower

- C) has already,tleen crlmpleted, the internal finishing work
tut#.

Complaint No. 3954 of 2020

at this authoritY maY be

f the respondent comPanY

& "H "t 
..,, 

;' "

and MEp works is goingjh"t;"'idfl swing with almost 300

achieve theconstruction labouiers are working hard to

intent of the appellant to complete the entire project despil'e

all prevailing aanerbarieS. 
' '' ::

30. That, it is relevant to mention herein that several allottees

have withhold the remaining payments, which is further

severally affecting the financial health of th'e respondent

company and further due to the force majeure conditions

and circumstances/reasons, which were beyold the control

Page 14 of 33
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of the respondent

construction wo

parties i.e. the

company had co

signing the all

might have occu

force majeure

is duly agreed

company shall

obligations d

circumsta

of its obli

unequivocal

respondent

entitled to

account of

of the respo

mentioned h

state/

plaint No. 3954 of 2020

mpany as men ned herein below, the

got delayed at e said proiect. Both the

plainants as as the respondent

plated at the very initial stage while

nt letter/ nt that some delaY

in future a that is why under the

in the allotment letter, it

that the resPondent

rm any or all of its

ny force majeure

for performance

extended. It is

nt company is

of the said flat on

the control

me of them are

ndent started construction

over the project land obtaining all necessarY

sanctions/ provals/ nces from different

agencies/auth and after getting

e authority and namedbuilding approved

Pager 15 of it3
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the proiect ndent comPanY had

received ing of apartments in the

said proi mers and on their

requests, th respondent co pany allotted the under-

apartments/ uni to them.

"Esfera II". The

ications for boo

by various c

to unpreceden air pollution levels in

me Court ordered a ban

const

That,

Delhi NCR, H

on ction

04.1.L.2079

develo

the ti

Centra

in the region from

a blow to realtY

lity Index (AQI) at

ich is considered

Following the

) declaring the

AQI lifted the ban

condi allowing construction

acti m and 6 pm, and

the co on'ble Supreme

Court o

the complete was lifted on 14.02.2020

urt, the Government ofby the n'ble Supreme

India im National own on 24.03.2020 due

to pa c COVID-19, and nditionally unlocked it in

Ieft the great imPact on03.05.202 . However, this

Page 16 of 33
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the procurement of material and labour. The 40-day

lockdown in effect since March 24, which was further

extended up to May 3 and subsequently to May 17, led

to a reverse migration with workers leaving cities to

return back to their villages. It is estimated that around

6 lakh workers walked to their villages, and around 10

lakh workers are stuck,inrelief camps. The aftermath
,Eii'-, . "{i;r .

of lockdown or PgJJfllq#down periods has left great
,q$,." i: J 

.

impact and scars ory, ihe sepor. for resuming the fast

pace construction fo1 achieving the timely delivery as
q .,r' d *-q-." -"{f'" I .,,,

"g.."6uffQd-i 
th.'"affi me I ette/.

" l''tr* d il !& ,& - t'

That initiall'y, aftei obtaining the requisite sanctiont;

and appronals, from ,the concerned authoritir:s, tht:
' '"' r'r l

respondent company.' had commenced constructiort

work and aLrranged for the necessary infrastructurt:

including',lalbour, plants',and machihery, etc. However,
::: .

since the construction work was halted and could not

be carried on in the planned manner due to the forcr:

majeure circumstances detailed above, the said

infrastructure could not tle utilized and the labour was

also left to irlle resulting in mounting expenses, rvithout

there being; any progress in the construction worll.

Further, most of the construction material, which was

Page 17 of 33
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winter

[NG

man

dist

The

by the

plaint No. 3954 of 2020

machineries

completion

every year

banned /

manage

resulting i losses to th

running in crores of rupees.

which were a

f the constructio

is

the

of limited or no

real estate asse'

purchased advance,

causing h monetary

wasted/deteriorated

Even the plants and

nged for the timelY

work, got degenerated,

respondent company

to mention here that

work was stoPPed /
s air pollution during

I Green Tribunal

the material,

disturbed /
company had to

me and it almost

I stayed period to

This has subsequentlY

housing demand across

Page 18 of33

multiplied
,l *.-

achievflthh

the worst hit

ns that

take place happen via The sudden ban on

Rs.500/- d Rs.1000/- cu notes has resulted in

in the market to bea situation

parked in

translated nto an abruPt
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all budget categories. Owing to its uniqueness as an

economic event, demonetisation brought a lot of

confusion, uncertainty - and, most of all, - especially

when it came to the realty sector. No doubt, everyone

was affected by this radical measure, and initially all

possible economic activities slowed down to a large

extent, which also afffig.{-the respondent company to
" #,.t,::;

a great extent, l11iffiaity wage disbursement to
"tlL'"-';' ;. ,

procurinS fffi roi,"d3Jtf .gl:rf".tion, and day-to-day
flr ",:

ihvflves a lot of cash

Hon'ble Punjab' 'ana High Court vide an Order

':l;:: :: I 
=1 ':::l: 'r :i:

to use,-.only treated, water from available se\A/erage
,::,. .:,,,ii ; I or. i. :: , I lr,',-. ,:, ,ii S ,t or- l. ,l , lt", .-

treatmdfit plants-'(ht)reinafter''referred to as "STP"). As

the availability of STP, b{sic infrastructure and

availability of water from StP was very limited in

comparison to the requiremenlt of water in the ongoing

constructions activities in Gfrrgaon District, it was

becoming difficult to timely s(hedule the construction

Page 19 of 33
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activities. The availability of treated water to be used at

construction site was thus very limited and against the

total requirement of water, only 10-!50/o of required

quantity was available at construction sites'

That, owing to the above said force majeure circumstances

and reasons beyond the control of the respondent company,

it was extremely necess11y,.""t",$;;$fend the intended date of
i" i". . " 

j*' "i, ;{ :',,

offer of possession menql*ffiffiffihe allotment letter.,, 
ffi;ffi

That for the purposd ',of''eniuring the delivery of the
6*, i '"f j jl ;"1

p o s s e s s i o n, d 
lrsp 

ite t o c\$,9.lvn),ll.u t._t, o n d e n t c o m p a ny w a s

seeking perqtriS-.st'on to: resume consS'Uclion of the said
' d f fx f &;....,. ,,,"..r r:,| '..r,, l,. A= 

=

project. ffrb',respondent'",gorynyy got the permission
N.it,,, ,.'-. ,,"r ;t: xl I.l -t I - ,

cerrificate on 01.05.?0 20 iy the mgnitipat Corporation of
*'; 

q'*-' ,&d: * 11 lI ' ' ' 'l'

G u ru g r a m, n rfll.3ftsTff;i,u-fu ffits, a"'lh ta i. ty r e s tr i cti o n a n d
E_ . {'-*. *rr"... * I

conditions. Theref#e, ii -is. trurtibty submitted that this

authority '"* ?: P,e"tiod"*lqo-er 
ttie bona fide of the

respondent companY; ,ald distinguish "the respondent
r i +, ; I"u, i' 

.

company from ttra Uaa t.putu'tbing imparted to real-estate

builders. tt is pertinent to mention here that the respondent

company is extremely committed to complete the phase -tl

of the said project in fact super structure/ civil works in all

the towers in phase -ll has already been completed despite

Complaint No. 3954 of 2020

31.

32.

Page 20 of 33
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all prevailing ad

remaining now.

furisdiction
The respo

jurisdiction of a

The auth

subject

complaint

E. I Territorial

As per notifi

issued by Town

the jurisdiction

Gurugram shall

33. The resPondent

add, amend or al

stage of the P

submit any docu

authority. The

authoritY to

stage, if so advi

34. Copies of all

the record.

complaint

documents

E.

35.

plaint No. 3954 of 2020

ries, only finishing work is

y craves I of this authoritY to

this reply, if und necessary, at any

ings. The ndent company shall

required by thisor details may berts

nd also craves

ns at the

leave of this

appropriate

ed and placed on

ute. Hence, the

undisputed

ection regarding

the present comPlaint.

I as well as

the present

iction

no. 1/92/20 1TCP dated L4.L2.2017

nd Country PIa ng DePartment, HarYana

Haryana Real Regulatory AuthoritY,

entire Guru district for all PurPoses.

estion is situated withinIn the present the project in

Page2t of 33
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the planning area of Gurugram district. Therefore, this

authori(y has complete territorial jurisdiction to deal with

the present comPlaint.

E. II Subiect-matter iurisdiction

Section L1,(4)(a) of the Act, 2016 provides that the promoter

shall be responsible to the allottees as per agreement for

sale. Section 11(4)(a) is reproduced as hereunder:

Be responsible for dtlte i, responsibilities and'---r-'--li

functions under the P,r this Act or the rules

a n d r e g ul a ti o 
ry^,p.,,,.,,,ry'b 

d Q $ii (nrt' d er,,,,91 t o th e o I I o tt e e s 
-

\,,!he association of
e'eonveyance of all
s, as the case may

to the a,llottees, or the,.common areas to the

rciation of allottees or the competent authority, as

proiisi6n of assuied returns is part of the builder

for all '.ind functions
s as provided in

rules and regulations made there\nder.

So, in view of the provisions of the Act quoted above, the

authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter

leaving aside compensation which is to be decided by the
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adjudicating officer if pursued by the complainants at a later

stage.

F. Findings on the relief sought by the complainants.

F.I DelaY Possession charges.

Relief sought by the complainants: Direct the respondent

to pay interest on the total amount paid till date by the complainants

i.e., Rs.61 ,20,787 f - for delaf=,,,'9.[=possession of the flat since the

p romi sed p o ssessio n date ofttre:fl a"t i -* 1I.08.20t7'
' ; i :;: r*l -,."

36. tn the present .o*nl$5$k #S complainants intend to
{,t'

continue with the*p4pj eqt*$d. are'seekin g delay p os session
i {* +''x-,.f't;; t".i"t 

"

charges m prouidta-u"Ag1gelg.t'6vtqo"to section 1B[1) of the
frii

Act. Sec. 1B([)'proviso reads'as under' '

withdraw from the proiect, he shall be paid' by the

promoter, interest 1br bi:veiy month of delay' till the

handing over bf ihe pro.ssesston, at such rate as may be

Prescribed."

37. Clause L0.1 
'of rttre'flat-buyer's agreement, provides for

handing over possession and the same is reproduced below:

10.1 Schedule for possession of the said apartment

TheDeveloper/Conlpanybasedonitspresentplans
andestimatesandsubjecttoalljustexceptions,
contemplatc,stoctlmpleteconstructionofthesaid
Buitding/sa'idApartmentwithinaperiodofthreeand
half yiars from the dat:e of execution of this

Agreiment unless t:here shall be delay or there shqll
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builders/promoters a

be failure due to reasons mentioned in Clauses 77'7,

11.2, 11.3 ond Clause 47 or due to failure of lntending

Allottee(s) to pay in time the price of the said

Apartment along with other charges and dues in
accordance with the schedule of payments given in
Annexure F or as per the demands raised by the

Devetoper/Company from time to time or any foilure
on the part of the intending Allottae(s) to obide by all
or ony of the terms or conditions of this Agreement'

38. A flat buyer's agreement is a pivotal legal document which

should ensure that JFeffilE and liabilities of both

/allottees are protected

the terms that

Complaint No. 3954 of 2020

down

of properties like

residentials, com

the builder and buyer inithe unfortunate event of a rlispute

that may arise. It sho'uld ''be drafted in the simple anrl

delivery of possession of the apartment, plot or building, as

the case may be zrnd the right of the buyers/allottees in case

of delay in Possession of the unit.

39. The respondent promoter has proposed to handover the

possession of the subject apartment within a period of three

a

It

of
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40.
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and half years from the date of execution of this agreement

unless there shall be delay or there shall be failure due to

reasons mentioned in clauses 11,.1, L1..2,11.3 and Clause 41

or due to failure of intending allottee(s) to pay in time the

price of the said apartment along with other charges and

dues in accordance with the schedule of payments given in

annexure-F or as 
:::#:r.lflemands 

raised by the

developer/company f.offiffi$'$il,i*e or any failure on the
'p,,jF,*itf

part of the intending allotqeefg) to abide by all or any of the

rate as may be preScribedqqnd,it has bqen prescribed under
? -,*; f $ "'I u[ d : i

rule 15 of the ,rl.r.'irie r5 has beeh reproduced as under:

Rule 75. Prescribed rate of interest' [Proviso to
section 72, section 78 and sup'section @) and
subsection (7) of section 791

(1) For the purpose of prowiso to section 12;

section 78; and sub-sections (4) and (7) of section 79,

the "interest at the rate prescribefl" shall be the State

Bank of India highest marginal 1ost of lending rate
+20/0.:

Provided that in case the St1te Bank of Indio

marginal cost of lending rate (lt[|LR) is not in use, it
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shallbereplacedbysuchbenchmarklendingrates
whichtheStateBankoflndiamayfixfromtimeto
time for lending to the general public'

41. The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined

the prescribed rate of interest. The rate of interest so

determined by the legislature, is reasonable and if the said

rule is followed to award the interest, it will ensure uniform

42. ConsequentlY, as Per State Bank of India i.e.,

43.

https://sbi.co.in. tfelmar$inal,coSt of lending rate (in short,

Z'1 is 7.300/o P'a' AccordinglY"MCLR) as on date i.e., 05"tr"0,20i

the prescribed iate of ,,interest will be marginal cost of

The definition of term 'interest' as defined under section

. ,t ,t a.'' ,i,= 
,,,,..,, ,,.., - 

"'. "' 
: 

-
Z(za) of the Act provides ttrat the iate of interest chargeable

from the allottees bythe 
lrornoter,'in 

case of default, shall be

. ,:4. '-' ,'- :,11 
" :'::'

equal to the= ratt, of i inierbst,'which'the promoter shall b'e

' ': ' - The relevatltliable to pay the allotteesi'in case of default'

section is reProduced below:

"(za)"interesll"meonstheratesofinterestpayablebythe
promoter or the allottee, as the case may be'

Explanation. --For thet purpose of this clause-

otherateofinterestchorgeablefromtheallotteeby,the
promotei, in case ofdefault, shall be equal to the rate

ofinterestwhichthepromotershallbeliabletopay
the allo'ttee, in case of default;

(i0 the int'erest payable by the promoter to the allctttee

shallb,efrom-thedatethepromoterreceivedthe
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amountoranypartthereoftillthedatetheamountor
part thereof and interest thereon is refunded, and the

interest payable by the allottee to the promoter shall

be from the date the allottee defaults in payment to

the promoter till the date it is paid;"

44. Therefore, interest on the delay payments from the

complainants shall be charged at the prescribed rate i.e.,

9.30o/o p.a. by the respondent/promoter which is the same as

is being granted to the complainants in case of delay

possession charge:s. ''

Validity of offer of At this stage, the authoritY45.

necessary to clari$r this,,conCept because after valid and

lawful offer of possession, liability of promoter for clelayed

off'er of nossession comes to an end. On the other hand, if thr:

possesslon ls r

nd. (

wful

;ession comes to an end. On the other hand, if thr:

awful, liabilitY of Promoterpossession is ,,not valicl. ano I

continues till a'tralid offer'is made and allottee remains

entitled to receive interest for the delay caused in hranding

over valid 
'pOssession. ''The authority after detailed

,t.*,I ri-% ,o*o *+ ix fl

consideration 
"i 

ttr" rnattei has ar.rivea at the conclusion that
j uri

a valid offer of possession must haVe following components:

i. Possession must be offered after obtaining

occupation certificate- The subject unit after its

completion should have receiyed occupation certificate

from the concerned department certifying that all the

basic infrastructural facilitie$ have been laid and are

PageZ7 of 33
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operational. Such infrastructural facilities include water

supply, sewerage system, storm water drainage,

electricity supply, roads and street lighting.

The subiect unit should be in habitable condition-

The test of habitability is that the allottee should be able

to live in the subject unit within 30 days of the offer of

possession after carrying out basic cleaning works and
,:.1 i

getting electricity, ,Water 'and sewer connections, etc:
J :.=::.ii r,..:r

from the relevant au
,ir

In a habitable unit, all the

functional or r:apable of being made functional within 3Cl

ed formalities. The

places or impiop'er functioning of drawers of kitr:hen or
r I '. , ,

cupboards etr:. are min6r:defects which do not render an

apartment 
*un;ri!,aU;[ta!le; 

tr$|, min;r defects can be

rectifi edtr&.litne.A,%f th.f develbpers. The allottee
; J q ' ', J t'

should ir."efitjpossesSion, o6" 
rah-.,,,CDartment with such

minor defects under protest. This authority will award

suitable relief or compensation for rectification of minor

defects after taking over of possession under protest.

However, if the subject unit is not at all habitable

because the plastering work is yet to be done, flooring

works is yet to be done, common services like lift etc.
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are non-operational, infrastructural facilities are non-

operational, then the subject unit shall be deemed as

uninhabitable and offer of possession of an

uninhabitable unit will not be considered a legally valid

offer of possession.

iii. Possession should not be accompanied by

unreasonable additional demands- In several cases,

';;:-:1:l 
i- :r1'

additional demands 3rCI r
and sent along with the

offer of possession itional demands could be of

minor nature 'or eO3rl$= be signifignificant and
.: :,

h, put's1,h=eavY burden upon the

allottee. 'Aflt: l,'

demands beyond the scope of provisions of agreement

:TIie authoritY is of the
).t::'

ftands are made bY the

devel
' nderrt possesston u

on*raising obiection

against unju:;tifi ed demands'

46. In light of the above-mentioned reasoning, the offer rcf

possession datecl 07.o\).202]- made by the promoter in the

present matter is not a valid/ lawful offer of possession as

theSamehasLreenmadebeforeobtainingoCfromthel

competent authclrity which is a necessary pre-requisite' Ther

Complaint No. 3954 of 2020

I offer of Poss;ession.

would make aln offerUnreasonabl: demands I

unsustainable in the eYes t

view that if the arlditionr:

Page29 of 33



HARERA
ffiI;UNUGI?AM Complaint No. 3954 of 2020

oc for the subiect unit has not been obtained by the

respondent Promoter till date.

47. On consideration of the circumstances, the evidence and

other record and submissions mAde by the parties, the

authority is satisfied that the respondent is in contravention

of the section 11ta)ta) of the Aat by not handing over

possession by the due ,4qfE#ir.S the agreement' By virtue of
o{i,tilS#'i:*li';

flat buyer's asreemerti'ffimffiii between the parties on

L5.02.2014, the possesiion'of the booked unit was to be
; '' ;f l''lt':-''

delivered withi*fi'b.ru!2ftpfifr, iaq.4 half years from the
d -*t .fl L''dm**.**i*+"' ', * *.

date of u*..;rUffnflof thit agre-qhent w=ruclticomes out to be

##-+ : ":' -: ,,
15.08.2017." ,,

ffiepi'allottees to take#l
,r.tflonths from the date

These 2 months' of

reasonable timeiis biing.giv'en to the complainants l<eeping

in mind that evetr after intirnation of possession prerctically

he has to arrange a lot of lclgistics and requisite documenl.s

including but not limited to inspection of the con:rpletely

finished unit but this is subject to that the unit being handed

over at the tinle of taking possession is in habitable

condition. It is further clarified that the delay possession

charges shall be payable from the due date of possession i'e',

48. Section 19[10) of the Act obligates

possession of the subject unit within 2

of receipt of ocr:upation certificate'
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15.08.2017 till offer of possession of the subiect flat after

obtaining occupation certificate from the competent

authorityplustwomonthsorhandingoverofpossession

whichever is earlier as per the provisions of section 19[10)

of the Act.

49. Accordingly, non-compliance of the

section 11(4) [aJ read.Y

mandate contained in

to section 18(1) of the

is established. As suchAct on the Part of theiiil
rI.;{i

complainants are entitled
.l$;.r;.,!'i;-)l .',i'U

t#yed possession charges at

' ::.

the prescribed tate'
' ::' ':'r: ::: ": t i.e., 9.30o/o p'a' for every monthd rate of interes

.t ----^-^l^l'^^-+a fn tha

,.t..:,:, . :.

of delay on ih" amount paid by the complainants to the

respondent from the due date of possession i.e., 15,08.2017

till the offer of p'355s5sion of the subject flat after obtainirLg

:

occupation certifircate fi'om the competent authority plus tr'r'o

months or handirrg ov.t'of possession whichever is earlier as

:f a(r1 of the Act read with rule

15 of the rules arrd section,lg [10] of the Act'

H. Directions of the authoritY

50. Hence, the authclrity hereby passes this order and issues the:

followingdirect,ionsunderSection3ToftheActtoensure

complianceofolcligationscastuponthepromoterasperthe

function entrusted to the authority under section 3affl:
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I. The respondent is directed to pay interest at the

prescribed rate of 9.300/o p.a. for every month of delay

from the due date of possession i.e., 15.08.2017 till the

offer of possession of the subject flat after obtaining

occupation certificate from the competent authority

plus two months or handing over of possession

whichever is earlier as per section 19 (10) of the Act.

II. The arrears of suoh in accrued from 75.08.2017
-I , J I

- .!u;. y; ,

till date of this d' $$fl{te paid by the promoter to

the allotteel wi

this order"inti-i
.!::! ..V,,,1:=. 4

be pay---.,,.hhi'*e

I$rio.{.,of 90 days from date of

,,-:'r{ onth of delaY shall

teFre,td.;:the allottees before

III.

IV.

delayed period.

V. The rate of interest chargeable from the allottees by

the promoter, in case of default shall be charged at the

prescribed rate i.e., 9.300/o by the

respondent/promoter which is the same rate of

interest which the promoter shall be liable to pay the

allottees, in case of default i.e., the delayed possession

charges as per section Z(za) of the Act.
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51. Complaint stands

52. File be consigned

(r",rrk*mar)
Member

t shall not

which is not

sed of.

registry.

arge anything from the

port of the agreement.

V.l - -a. -.>
,Kum{Goyal)

Haryana Real

Dated: 06.10.20
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