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ORDER

1. The present complaint has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
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Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there
under or to the allottees as per the agreement for sale

executed inter se.

Unit and project related:
R
The particulars of unit de
paid by the compl
possession, de
following tab,ﬂ!?;’ﬁﬁrm =
I % I
| §. No. 5 s
1.
2
ok
4. 64 of 2011 dated
16.07.2011 valid tall
| 15:07.2017
7 Hameﬂe W prime Infoways Pvt. |
O I il t d Ors,
. RERA reégisi L0 Wﬂiﬂ Registered
\.J L_J X 'j =71 % /| Registered vide 352 of
2017 dated 17.11.2017
7. RERA registration valid up to 31.12.2020
8. | Unitno. 1602, 16% floor, tower C
(page no. 63 of the
complaint)
9. Unit admeasuring 1435 sq. ft.
[super area]
{page no. 63 of the
complaint]
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il

10,

Date of flat buyer's agreement

15.02.2014

(page no. 57 of the
complaint)

11

Payment plan

Construction linked plan

(page no. 99 of the
complaint)

12,

Total consideration

Rs. 64,12,875/-

(page no. 63 of the
complaint)

13.

Rs. 61,20,786,-

(page no. 248 of the
complaint)

14,

F =

w,,;.1?. Developer/Company

1 - d estimates and subje

of t
A ing/said

GURUGRA;

‘Irﬁsims mentioned in

10.1

gased on Its present 'p]ﬂt‘lj

tovall just exceptions,
emplates to

rtrment within a
period of three and half
years from the date of

| be failure due to

Clauses 11.1,11.2, 113
and Clause 41 or due to
failure of Intending
Allottee(s) to pay in time
the price of the said
Apartment along with
other charges and dues in
accordance with the
schedule of payments

given in Annexure F or as|
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per the demands raised
by the

Developer /Company
from time to time or any
failure on the part of the
intending Allottee(s) to
abide by all or any of the
terms or conditions of
this Agreement.

(emphasis supplied)

possession

16.

17.

18.

| 15. | Due date of delivery nf

p jate ofc
LE. ﬂﬁlﬂ.@ﬂﬂlh .

'.-l""'\.l""\

15.08.2017
(Calculated from the date
of execution of fat

buyer's agreement]
Not obtained w.r.t the

ower- G,H, | and

. 5 block)

109.2021
nexue- R3 on page no,

' of the reply)
Not a valid/ lawful offer

of possession 4]
1 ﬁr&, 1 month and 21
a

Al = r,

SURUGIKAIV

Facts of the complaint

That the complainants received marketing calls from

representative of M/S Imperia Structures Ltd inviting

application for their upcoming housing project named "The

Esfera” to be built at sector-37-C, Dwarka Expressway,

Gurugram.
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That the promoter representative informed telephonically
that the project is very close to hero honda chowk and one of
the best upcoming projects from a reputed builder who has
delivered many projects on time in the past and mailed a

brochure of the project. After many assuring calls from the

ts booked the flat in subject
'-.--"ilI
Pru]El:L The ﬂﬂt Was h r“f f"-

":I!Ii |i| h

1435 sq. ft. unit -\ 'y

*

| leamn% um 1' .ﬂﬂlﬁlﬂ whereas the
% |
e éb 'qﬁ{-ﬂd;ﬂﬂtfapmmant to
] e_m}pgter was demanding

payment on constru ?En.&ﬁ?ﬂﬂﬁé of basement slab from

the cumplalr%ﬁg %R%g%ﬁ%menm clearance

:L:E::J !TQ%HL‘}JEN!ISESL?IEE 'ttl s{'uhmlt that the land

on which this subject project is built belonged to M/s

Phoenix Datatech Services (P) Ltd. The Phoenix Datatech
Services (P) Ltd. entered into development agreement dated

07.08.2012 with Imperia Structures Ltd. for development of
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10.

the subject project, whereas they had taken 20% of the basic
selling price for the said project.

That the complainants diligently got their home loan pre-
sanctioned after discussing with M/S Imperia Structures Ltd.
from HDFC vide letter dated 24.08.2011 for which the

complainants paid Rs.11,030/- as processing fees.

That the co mplamants dﬂp@;ﬂ&d an amount of R5.500,000/-
i -'.'_I_,‘- at HDFC Bank, Pune for
registration/ allo £Vl & re df:nl:la] flat/ apartment
‘ %‘ﬁﬂﬂm housing complex

in favour o Hur\sa:ttﬁ as the booking
- 1
amount. h)
That at fl, sald residential
O
apartnent_.l’ﬂat s;@red the complainants

that they would is N‘Ezﬁmﬁnt letter and execute the

apartment hgyé‘s&mﬁnﬁ ﬁ%sﬁﬁ%&st possible time
but after re t-l'lﬂ_ Il u;uent lmer came in only
after 6 mun [ﬂlﬂngrz% "of the J;:m.ﬂlu: fse’l]ing price.

That Rs.5,00,000/- was paid as booking amount and
Rs.4,56,768/- of payment within 45 days of booking was

credited to M/S Imperia Structure Ltd. account on

30.11.2011 vide cheque no. 74745 of HDFC Bank, Pune.
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11.

12,

13.

14,

After lot of calls and mails the promoter issued allotment
letter on 12.03.2012 and allotted flat no. - 1602, sixteenth
floor, tower- C, in the subject project having a super area of
133.36 sq. mtr. (1435 sq. feet) along with one charged
reserved car parking.

That the complainants started feeling harassed once the
initial 20% amount nf _.Q“.ﬁ!“v selling price was paid, the

‘:r*w

promoter was either ng -,.-"' 1-"'-."-4 1sive or trying to delay the

necessary acﬁﬂw _ _Ipmmnters end whereas

mmplainants 5 ' | all information

asked by the Ei'i\'-l

That the co vel ﬁ: =ﬂ?ﬂhl from Kolkata

couple of ti V3 I- Gﬂ?t providing buyer’s

agreement de 1&» of | repeated n';"gléf and calls. The
UTE pecV Y

complainants were ¢ Jﬁﬁnﬂﬁf’r ared that something was

wrong hm%&ﬁmﬁrﬁ end the petitioner
every time [t&-.a? ;hﬂ;k ttT-?vail Inaua once loan was

approved frum on anh:. The reason nf nnn -disbursement of
loan was that the promoter was not providing relevant
documents.

That the complainants had their pre-approved loan from

HDEC Ltd, but the promoter did not provide necessary
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15.

16.

3 8
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documents required by the bank to disburse the home loan

of the complainants.

The promoter kept on delaying the buyer's agreement on
some pretext or the other. The promoter suggested the
complainants to apply for the loan from Corporation Bank
now as the project was approved by them. The complainants

accordingly did all requi reﬁﬁn}'malities with the Corporation

provide the nec e Ell;l o-the bank.

That the promo! tei;,r and asked the

o to lntifa i{[s nr\'ﬁﬁ Bank now. The
cumplainanéﬁl ated ﬂ% i
4 1 b

: nﬁ-.rim indiabulls as
cumplmnantﬁ dl nét ﬁp r:$ ut to follow the

Ve &
I

F

promoter’s Ins .

20% of basic selling not have any choice. That

the mmplailgv% ﬁeﬁﬂF&%@ E@FE Ltd. again and
got their loan-s ng? hy& paymg processing fees

of Es.ll,EEﬁ

That the complainants received a demand letter dated
20.01.2014 from M/S Imperia Structures Ltd, signed by Ms.
Jasleen Kokkhar asking complainants to deposit an amount
of Rs.8,71,506 for casting of basement slab and an amount of

Rs.9.91,703/- due for bhoomi pujan payment. In this demand
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18.

19,

20,

letter promoter had also charged an interest @ 18% on due
payments, On one side the promoter delayed the buyer seller
agreement as explained above and on the other side they
levied interest stating delay from complainant’s end putting
them under immense stress.

That the reason of booking the flat on 16th floor was that it
was without PLC chargLe?hp%E &mmuter had smartly declared

N t,

all flats corner and +.

accept the unit all taﬁfnt r nﬁﬂxmmer and park facing
QY iRty
PLC charges. L promote q‘ii\ﬂunr PLC and asked

T N L

the complai @aftn mgn nthe Ecﬂi&ené’{%ﬂ for floor PLC or

3 ]
2
Rs.71,750/- w

uyer's agreement and
;Iiﬂidltiunal charge of
o J
buyer's agreement. j EEL--"’"
That the %y&s%rﬂeﬁﬂ h ?ﬂuy executed on
15.02.2014 ants and the promoter
after 2 and aqg g’ga fm tzal Iﬂﬁ-& amount on basic

selling price.

_.-"'t.-'

':- and forced the petitioner to

T s

else refus

threatened t

I‘l.';a is was added in the

That as per the term and conditions of the buyer’s agreement
given in clause 10.1 the promoter had to give possession af
this flat to the complainants within a period of three and a

half years from the date of execution of this agreement. Since
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21.

C.
2,

the buyer's agreement was executed on 15.02.2014 hence,
the complainants should have received the allocated flat on
or by 15.08.2017. The complainants have paid all necessary
due payments till date to the promoter but has not received
the possession of above mentioned flat.

That as per the above facts presented the total delay in
providing buyer's agreamgr!_t was two and a half years and

-.-"?l-'

agreement’s clause 10.1 is 3

years & 2 mun:iy;\ll" ate, The ela}' in handover of the

the delay in handover asfr

enough tim
Relief Euughtﬁ‘y

E:pl“ E i 8 R
The complmna ,ha, ught ing reli :
& | N\
(i) Direct the pay interest on the total
m ﬁ ﬂﬁ} complainants e
20787 uﬁ\ofﬂ-.e flat since the

(ii) Direct the respondent to pay interest to the
complainants on the total amount till the time of
possession of the above mentioned flat 1o the

complainants.

Reply by the respondent.
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23

24.

25.

26.

The respondent is a company duly registered under the
provisions of the Companies Act, 1956 and Mr, Varun Kumar
is authorized representative of the respondent company, to
sign, verify and file this reply before this authority.

That, it is submitted that the present complaint has been filed
by the complainants against the respondent company in

respect of the tower- "C” bﬂj_ng ch;weluped by the respondent

company in its group h il ']Ect titled as “Esfera Phase

1" situated at fm?ﬁ,, &‘Erg}un,; Har_-,rana (hereinafter
*said prn]e::t']},-’ L;_T#%‘ \E{} \

That, it is sﬁlgﬁ 2, (hereinafter
;l:l er’) situated in

'Said Flat’) ﬁlﬁ: Er-(}’r
mplainants by the

the said prujLéé
n:@mr dated 13.03.2012
(hereinafter aHutme

o
mutually Hﬁ ﬂ%%&mﬂ ainants and the
respondent %&mpng ™ A -

It is submitted th aﬁfi }ﬂjl nf the agréemenl: has been

duly agreed by the complainants, In view of the same, the

~'Sa

respondent co

respondent company had intended to complete the
construction of the said flat on time. It is pertinent to
mention that the respondent company had successfully

completed the construction of the sald tower, and procured
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the occupancy certificates for three towers out of 9 towers in
the said project. However, the construction of all the towers
is completed and in habitable stage, in fact the respondent
company had already applied for grant of occupation
certificate for rest of the towers of project including the
tower - “C", where the allotted unit situates. Further it is
pertinent to mention hemthairespundent company already

"1' ""l-"' "”'l'-ui'

intimated the cumpla nts about the factum of its OC

Application tho .':u grtain force majeure

A0 A
gircumstance, ‘p‘iaﬁﬂy‘iﬁ &%p mnd COVID wave in
LT
qéhsequﬁ%tt ':g.ikduw:} f&'ﬂaryana State, the
:DC}w&] in time enabling

sllfal P’assessinn of the

allotted unit to“the,complaina .T;IE.F[II is reiterated that

April 2021

DTCP, Ha

allotted unit is out possession, and
cummumcat%néﬂﬁ ﬁui—‘ l%aépecf@lia\re already been
sent to all ellgihie -allottees. Imluﬁi the complainants
herein. That It lﬁllélpUI‘tLﬂﬁIt to mehhnfi her#-. that the project
"ESFERA" comprises of 2 phases whereas OC of the Phase | of
the project is duly issued by “Town and Country Planning
Development Haryana' on 07.02.2018 and more than 100
happy allottee(s) are residing in that phase. That the physical

possession of the unit will be tentatively delivered to its
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Z7.

28,

respective allottee(s) soon with respective OC on the said
project.

That, the respondent company is in extreme liquidity crunch
at this critical juncture, the company has also been saddied
with orders of refund in relation to 15 apartments in the

project, on account of orders passed by various other courts.

The total amount payablein te f these xceed
e to oun p}#bk 1& rms of thes decrees exceeds

e

‘The said project involving

an amount of Rs.10

hundreds of aﬁgﬂ’ :
<

possession of :h;ﬁ?
A

repair in ¢

Eagerly awaiting the
EMf‘h{giimudimd beyond

man&Etu!? urdeﬁ:lﬁ‘é

project is al %t%:ump'le
That, on acchﬁ:rt of h’m

assed when the

3
éﬁdﬁnﬁ the project and
F
ﬁrd nstalment amounts,

the company, with ty, in these turbulent times

has mamgeﬂs%eﬁﬁ}%ﬁ of Rs.99 crores
from SW H —TI\The said Alternate
Investment Eﬂj El‘lsh d under the special
window declared on 6.11.2019 by the Hon'ble Finance
Minister to provide priority debt financing for the completion
of stalled, brownfield, RERA registered residential

developments that are in the affordable housing /mid-

income category, are net-worth positive and require last mile
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29.

30.

funding to complete construction. The company was granted
a sanction on 23.09.2020 after examination of the status of
the company and its subject project “Esfera” for the amount
of Rs.99 crores. However, the funding is still to be received,

and the company is hoping for the same to be released

shortly,

That, it is humbly Euhrn[t;p;l, that this authority may be
b R

pleased to consider the b =_-'~ fide of the respondent company

and distinguish th%rﬁp' nder cort pany from the bad repute
hd 5 l".:l _-_I ré ..."-
being lmpartﬂ’ fﬂ '---' ate

e ﬁ It is pertinent to
'\. th—.»f " Fﬁi\

mention he t the msPMdEnt m% ny is extremely
committed [I]Efél ﬁ:é ph b 2 A:Eﬂl said project. In
fact, the superﬁn‘ucﬂljlre gf j‘/ % r_ﬁh;lse - 2 (incl. tower
- €) has alread : é@rémal finishing work

.

GV
and MEP waorks is E‘MM swing with almost 300

cunstrucnnniiaﬁa)égsﬁ Erﬁﬁ to achieve the

intent of the appell T mp.lq'e&thi Tl_it‘;;e project despite
IRV

._.u-.

all prevailing adversaries:
That, it is relevant to mention herein that several allottees
have withhold the remaining payments, which is further
severally affecting the financial health of the respondent
company and further due to the force majeure conditions

and circumstances,/reasons, which were beyond the control
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of the respondent company as mentioned herein below, the
construction works got delayed at the said project. Both the
parties ie. the complainants as well as the respondent
company had contemplated at the very initial stage while
signing the allotment letter/agreement that some delay
might have occurred in future and that is why under the

force majeure clause a&m@ ned in the allotment letter, it

=
e

- .-r

s duly agreed by the com '. sinants that the respondent
Dol

company shall naj;.»b'f liabl

obligations d Ii& L‘h b

‘perform any or all of its
*’rﬁl%‘-qn}r force majeure
~::lr::un151;:am:IF the time ﬁérlln_r%i reqllﬂ;gd for performance

sﬁuﬂ extended, It is

of its obli "fji;- 5 slfaih Thevit bi
unequwucallj ¢ JL{ P{lalnants and the

respondent co Sandent company is

entitled to extension bﬁuﬁrgﬁ%ad’éhver}r of the said flat on
account of fﬂlﬁﬂr{l}ﬁ?‘%wnd the control
of the respunﬂent ﬂnp}ganr I,Ami Hﬂte:-a.’da. some of them are
mentioned herein Below:™
% That, the respondent company started construction
over the said project land after obtaining all necessary
sanctions/approvals/ clearances from different
state/central agencies/authorities and after getting

building plan approved from the authority and named
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the project as “Esfera II". The respondent company had
received applications for booking of apartments in the
said project by various customers and on their
requests, the respondent company allotted the under-
construction apartments/ units to them.

» That, owing to unprecedented air pollution levels in
Delhi NCR, the Hun’.ﬁlﬁ ﬁugreme Court ordered a ban

develop -h fﬁhﬂllt}n’ Index [AQI) at
the ch is considered
severaly _ I.Ss Following the
EE‘WEIHIEF] l:i _I' ] | '- i E} declaring the
AQL lev f’Sﬂ lifted the ban
conditionally allowing construction

ar:mritH ﬁrﬁ E)Maﬁ%am and 6 pm, and
the co pl LDJZ wrﬁxﬂ.pe;‘l) hg.r l;hle Hon'ble Supreme

Court u"i'i '14

% That, when the complete ban was lifted on 14.02.2020
by the Hon'ble Supreme Court, the Government of
India imposed National Lockdown on 24.03.2020 due
to pandemic COVID-19, and conditionally uniocked it in

03.05.2020. However, this has left the great impact on
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the procurement of material and labour. The 40-day
lockdown in effect since March 24, which was further
extended up to May 3 and subsequently to May 17, led
to a reverse migration with workers leaving cities to
return back to their villages. It is estimated that around
6 lakh workers walked to their villages, and around 10

lakh workers areislgq%‘in rellef camps. The aftermath
_“,l,r\- s ﬂ.—:".-l:_t;..-

of lockdown or

impact and _,F@is ﬁp

pace co n@z;l U%

# That | ; -:r‘ﬂmisite sanctions

and - ) '-: lord . ange authorities, the
\aNl | V, '5‘

responde ampany had" enced construction

work and arrab:gaaﬁ.. necessary infrastructure
includﬁﬁ ﬂtﬁnﬂn}f_%rjn etc. However,
since : :Eans «-*ﬁ'ﬂwmﬂs P,al;md and could not
be carried on in thé planned manner due to the force
majeure circumstances detailed above, the said
infrastructure could not be utilized and the labour was
also left to idle resulting in mounting expenses, without
there being any progress in the construction work.

Further, most of the construction material, which was
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purchased in advance, got wasted/deteriorated

causing huge monetary losses. Even the plants and
machineries, which were arranged for the timely
completion of the construction work, got degenerated,
resulting into losses to the respondent company
running into crores of rupees.

» Maoreover, it is ai:ﬂ;t j;,é;:tl{lent to mention here that

rE-" ' i.“:"‘.lfl
every year the -+=‘u~ ’lt: jon work was stopped /
_. "*""Ii st

multiplied the ' ned / stayed period to

wciofoorb b/
» The refal??ﬁatTcT:u{ s a;fam?med the worst hit

by the dém Zation as most of the transactions that
take place happen via cash. The sudden ban on
Rs.500/- and Rs.1000/- currency notes has resulted in
a situation of limited or no cash in the market to be
parked in real estate assets. This has subsequently

translated into an abrupt fall in housing demand across
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all budget categories. Owing to its uniqueness as an
economic event, demonetisation brought a lot of
confusion, uncertainty - and, most of all, - especially
when it came to the realty sector. No doubt, everyone
was affected by this radical measure, and initially all
possible economic activities slowed down to a large

extent, which also af

Ctes JﬁlE respondent company to
43 ’f!." wage disbursement to
2 uction, and day-to-day
activities Tt .. ' '&Q}lves a lot of cash
paymel q'*-_ 1 ; ;}:FI activities.

well-| n fa -' i Lmé'eme shortage of

water in sta Haryana and 'ehe:r:unstruﬂlﬂn was

e short water. Further the
Hon'ble Funja ﬁﬁ,@nﬁ’ﬁf igh Court vide an Order
dated Wﬁzwﬁﬂt}%uf 2009 directed
to use rﬂﬂl-}" !:l;-'ea I:ﬁ'aiﬂ!-‘;]frﬂm available sewerage
treamé‘nf plﬁn‘l:s r\é]nal’ter r;f'err’ed to as “STP"). As
the availability of STP, basic infrastructure and
availability of water from STP was very limited in
comparison to the requirement of water in the ongoing

constructions activities in Gurgaon District, it was

becoming difficult to timely schedule the construction
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activities. The availability of treated water to be used at

construction site was thus very limited and against the
total requirement of water, only 10-15% of required
quantity was available at construction sites.

31. That, owing to the above said force majeure circumstances

and reasons beyond the control of the respondent company,

32. That for the up@'L
p 'i: 8 !-. :Ilj'g‘.:'

r ;& - Tl +“u: '
possession, dEjEﬁ! loc ﬂf'n;l';. }tﬂ“‘ gspondent company was
" EL*I;:-&J‘* Eg%,,_ .\ SR

n !ﬁ.ij"ﬂn of the said
ot | the permission
sl

g the delivery of the

seeking per: 1o’ resume co
project. ﬁ??ﬁpﬁqﬁeﬁﬁ}‘#ﬂf@;

certificate nﬁ'ﬁi. 5.202 % : g‘:' Corperation of
Gurugram, Ha S J&E restriction and
conditions. Therefo E‘FIL%I; submitted that this

authority mﬁu% ﬁﬂuﬁnw Iﬁ(ﬁ. bona fide of the

respondent com d-distinguish ,the respondent
( IPiﬂil?:) ( BUISh 4 P

W L1 = 1\
company ﬁ-uﬁi"hhkn?{ad eru't?hein‘E ?f'ﬁpar:ed to real-estate

builders. It is pertinent to mention here that the respondent
company is extremely committed to complete the phase -1l
of the said project in fact super structure/ civil works in all

the towers in phase -1l has already been completed despite
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33.

34.

35,

all prevailing adversaries, only final finishing work 15
remaining now.

The respondent company craves leave of this authority to
add, amend or alter this reply, if found necessary, al any
stage of the proceedings. The respondent company shall
submit any documents or details as may be required by this

authority. The respundanny pa‘mr also craves leave of this

b

;"~ Uf | |5~ A

Copies of all j!é];ﬁﬁ'l &%z{}'ﬁiuﬁé&p"{lleﬂ and placed on

: ,;,,—_-na-r

the record. ft&’lr authenticity-is' not ﬁ{d‘lspute Hence, the
decidéd {!h ﬁ\\baslﬁ &? these undisputed

documents b-xTﬂ'Bsi n :lila 't&p f.pa?:les

Iurlsdlctinn éﬂ ri%y | ":;1?

The responde 'ﬁﬁ.p AW sah;l) fhblectian regarding

jurisdiction of authnrtfjr*mmﬁffain the present complaint.

The authori ?ﬁﬁh %{ torial as well as

subject matte{ ju,rjs_gli nn__htqh\adjupmqte the present
i:nmplamtfu'r tﬁ‘&ﬂ&nm n'below. |

complaint ¢

F

E. I Territorial jurisdiction

As per notification no, 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, Haryana
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes.

In the present case, the project in question is situated within
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the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with
the present complaint.

E.1l Subject-matter jurisdiction

Section 11{4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottees as per agreement for
sale. Section 11(4)(a) is reproduced as hereunder:

e, or to the allotiees
to the association of
nece of all

ipg‘i e builder
L !u ﬂu the BBA

Mf‘*‘?g responsible
!d"f:d functions
¢fns as provided in

.1 - A
Authorky:

34(f) of m Art v der -ns re .f:rq-:e of the

ﬂbirgu'ﬁﬂnf, tﬂdﬂ# ﬁ ¢ allottees

and the veal e r t.'ns Act and the

rules and regulations made tﬁereunder

So, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter

leaving aside compensation which is to be decided by the
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adjudicating officer If pursued by the complainants at a later
stage.

F. Findings on the relief sought by the complainants.

F.1 Delay possession charges.

Relief sought by the complainants: Direct the respondent
to pay interest on the total amount paid till date by the complainants
ie, Rs6120,787/- for dela;-,r of puﬂsmnn of the flat since the
promised possession date of thefl ie; 11082017

| complainants intend to

36. In the present mmpl::'

continue with thepfoject q}r‘ ar& %eeklng delay possession

i i
i

charges as pro ; ?Mé@i%ﬁms‘n*ﬁn jon 18(1) of the

Act. Sec. 18( ']ﬁ:l viso reads a; der

“Sect. m‘! ufnmq:m#,nmfmmfmnmﬂm

18(1). i;rE‘."ue m:mmA ﬁﬂk mrur@!&qﬁ' i unable to
f na 1l or building,
g mpﬂﬂwm\ pﬂﬂn&'ﬁ ng, —

.................. T
Frav.rdad that nfues not intend to
he-project, he aid, by the
mea n,% or_évery. il‘:%x v, il the
handi possession, fﬂﬁ'u's may be

ﬂrfmnM
J L |
37. Clause 10.10f ﬁat yér's agréerhem provides for

handing over possession and the same is reproduced below:

10.1 Schedule for possession of the said apartment

The Developer/Company based on its present plans
and estimates and subject to all just excepticns,
contemplates to complete construction of the said
Building,/said Apartment within a period of three and

half years from the dote of execution of this
Agreement unless there shall be delay or there shall
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38

39,

HARERA

be failure due to reasons mentioned in Clauses 11.1,
11.2, 11.3 and Clause 41 or due to failure of Intending
Allottee(s) to pay in time the price of the said
Apartment along with other charges and dues in
accordance with the schedule of payments given in
Annexure F or as per the demands raised by the
Developer/Company from time to time or any failure
on the part of the intending Allottee(s) to abide by all
or any of the terms or conditions of this Agreement.

A flat buyer's agreement is a pivotal legal document which

should ensure that I;h& ﬁtghts and liabilities of both

"'fallﬂl:tees are protected

lays down the terms that

ties ﬁn"ﬁéue a well-drafted
i
' rtﬂ!eé‘ e rights of both
/0 /eL
! qﬁaﬁ event of a dispute
that may arise, It ﬁed in the simple and

unamhigunu.i %@e‘% Fr%ﬁbﬂ'%lnderstund by a

common man.with an ordinary, 31u atiuna] background. It

should cnntakrn—é &Jul.rxf;llm{ g‘v;alreﬂarﬂ m" stipulated time of

delivery of possession of the apartment, plot or building, as

the builder an

the case may be and the right of the buyers/allottees in case
of delay in possession of the unit.
The respondent promoter has proposed to handover the

possession of the subject apartment within a period of three
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40.

and half years from the date of execution of this agreement
unless there shall be delay or there shall be failure due to
reasons mentioned in clauses 11.1, 11.2, 11.3 and Clause 41
or due to failure of intending allottee(s) to pay in time the
price of the said apartment along with other charges and
dues in accordance with the schedule of payments given in

annexure-F or as per.

.ﬁh demands raised by the

o s i
ara] J;

developer/company fro _hid‘::r- to
¥

; .-
,__ 3 ri".!

part of the inte:%'ll ) tﬁ"uq\de by all or any of the
terms or Eundi iﬁ @rmut,

Rdmlsmhi:ll? elay pnssesshn charges at prescribed
rate of in % 'Eﬁe'r:: pllai;h.ntq are seeking delay

possession .::Jwi I:él &,‘C;Huﬁ A8 provides that
where an allo aE‘

time or any failure on the

25 Not_inter /pwlthdraw from the
=GV
project, he shall be ant&r interest for every

month of deﬁy%‘g&a R Elﬁ nf&ssessiﬂn. at such
rate as ma;.r Eﬂb td\ t-hgsabaen Prescﬂbed under
rule 15 ufthe f'm 1E“1 eéﬁ re;:-rndu::ad as under:

Rule 15. Prescribed rate of interest- [Proviso to

section 12, section 18 and sub-section {4) and

subsection (7) of section 19]

{1)  For the purpose of provise te section 1£

section 18 and sub-sections (4) and (7] of section 195,

the “interest ot the rate prescribed” shall be the State

Bank of Indio highest marginal cost of lending rate

+296.:

Provided that in cose the Stote Bank of Indig
marginal cost of lending rate (MCLR] is not in use, it
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41.

42,

43.

shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to

time for lending to the general public,
The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined
the prescribed rate of interest. The rate of interest so
determined by the legislature, Is reasonable and if the said
rule is followed to award the interest, it will ensure uniform

.'--r";:zl,,.. A~
F e

inal’ {.L. y g{'_:dlng rate (in short,

'7.30% p-a. Accordingly,
: ill \be; marginal cost of
lendlngratﬂ%i}&{jm. 3

The definiti m‘f of

of interest chargeable

ote Wﬂf default, shall be

equal to the rate‘ol rerest I"t-h{a“%rumumr shall be
o I ™ A )

liable to pay'\__gl:ﬂw! 3]1!:%&:5! y:!ns@ ;bkxﬁ‘q;hplt The relevant

section is reproduced below:

2(za) of the Act p

from the allo ttees

“fza) "interest” means the rates of interest payable by the
promater or the allottee, as the case may be.

Explanation, —Far the purpase of this clause—

i the rate of interest chargeable from the allottee by the
promoter, in case of default, shail be equal to the rate
of interest which the promoter shatl be liable to pay
the allottee, in case of defouls;

(i}  the interest payable by the promoter [o the allottee
shall ke from the date the promoter recelved rhe
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amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest pavable by the allottee to the promoter shall
be from the date the allottee defoults in payment to
the promoter till the date it is paid;”

Therefore, interest on the delay payments from the
complainants shall be charged at the prescribed rate ie,
9.30% p.a. by the respondent/promoter which is the same as

is being granted to the complainants in case of delay

possession charges. L

Validity of offer of po : At this stage, the authority

will clarify the r@&lﬁﬂ%ﬁ’{gﬁe: of possession’. It is
i tﬂinsshm'pt !g after valid and

sessym, Hﬁﬁﬁy of | promoter for delayed

offer of pos ﬁtﬂn uﬁm t ani. cm’ ﬂm;nther hand, if the
i |'

" IL _ ﬂI}Ehth_',r of promoter

continues till a : _Bﬁg.:&-.r{ﬁ'gﬂ“ and allottee remains

entitled to m ‘hzl j*lajr faused in handing
over valid Sp thority. after detailed

mnsideratlu&_} u!f; é‘IEIE ﬁaq,ei' {Eﬁ;ﬂrﬂﬂﬂq &t.;he conclusion that

a valid offer of possession must have following components:

i Possession must be offered after obtaining
occupation certificate- The subject unit after its
completion should have received occupation certificate
from the concerned department certifying that all the

basic infrastructural facilities have been laid and are
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ii.

operational. Such infrastructural facilities include water
supply, sewerage system, storm water drainage,

electricity supply, roads and street lighting,

The subject unit should be in habitable condition-
The test of habitability is that the allottee should be able
to live in the subject unit within 30 days of the offer of
possession after carrying out basic cleaning works and

getting El-ECh"[Ei[H_;i-"'__'.'lgr and sewer connections, etc

|:.-|':|.-.

thorities. In a habitable unit, all the
common faciltie Ti Jifts) fas, lobbies, etc should be
functional ﬁ’r gﬁ‘ga!;ﬂe’ of béinmrhmqéffu nctional within 30
ump[éﬂ'ng ﬁ}ﬂscﬂhﬁg formalities. The
authori s rther, tl’féﬁﬁeiw M jinor defects like
ﬁtﬂhﬂ Tﬂnlll:l Vs or nﬂnaé nraéks in some of the
chippi t Iﬂ;: ng paint at some

1& | |
tiles, or'chi qla er| or|
places or i Erﬁd’rawers of kitchen or

::uphuar::ls etc. mm;ﬁﬁ{ﬁeﬁs which do not render an

AT EIRAR . o e
rer:hﬁ MEIEperS The allottee

should &mpt;ﬁaﬂeﬁnﬂ? aic}ai: erpai'hnent with such
minor defects under protest. This authority will award

suitable relief or compensation for rectification of minor

defects after taking over of possession under protest.

However, if the subject unit is not at all habitable
because the plastering work is yet to be done, flooring

works is yet to be done, common services like lift etc.
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iii.

are non-operational, infrastructural facilities are non-
operational, then the subject unit shall be deemed as
uninhabitable and offer of possession of an
uninhabitable unit will not be considered a legally valid

offer of possession.

Possession should not be accompanied by
unreasonable additinnal demands- In several cases,
additional r.iernan,q'ﬁ . 1}@[4:1.8 and sent along with the

offer of possession £ .-r

minor natur;g,.rﬁr y could be significant and

Wl iy

unreason I'%. ;r ) ‘Ermg* burden upon the
allottee. / An nffe}' "

th unreasonable
demamts*ﬁ ond qusa "u;‘ pr:ﬁ ,. ions of agreement

pvalid, ’uﬂ“ﬁf of possession.
itsell ﬁfﬂéi make an offer

unsustaina %‘l u‘ﬁftﬁe authority is of the

| = 4
view that if %WM ands are made by the

deueinpim tice |
protest i :

— T Al
agamstunjusnﬁl}d’éeéfﬂn PYA .

ossession under

Tmsing objection

46. In light of the above-mentioned reasoning, the offer of

possession dated 07.09.2021 made by the promoter in the

present matter is not a valid/ lawful offer of possession as

the same has been made before obtaining OC from the

competent authority which is a necessary pre-requisite. The
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47,

48.

OC for the subject unit has not been obtained by the
respondent promoter till date.

On consideration of the circumstances, the evidence and
other record and submissions made by the parties, the
authority is satisfied that the respondent is in contravention

of the section 11(4)(a) of the Act by not handing over

possession by the due dﬂteqs ?H the agreement. By virtue of

1-

¢ of this hgre-emen

\ "k
\ 2 \
t }%H}mmes out to be

Section 19( }he e £ igates o/ allottees to take
possession of ‘ﬁﬁ ect unit with rﬁga' onths from the date
of receipt of uc‘::‘u\fﬁ;‘n;., 1i ﬁtef}:hese 2 months' of
reasonable %ﬂ%ls Aﬂﬂﬁnﬂ ‘.‘lﬁlﬂiﬂﬂﬂt! keeping
in mind thawa-.p a%u{ ! ﬁ[ npasgssinn practically
he has to arr'iﬂgé‘a lot & logi and réquisite documents

including but not limited to inspection of the completely
finished unit but this is subject to that the unit being handed
over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession

charges shall be payable from the due date of possession ie,
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15.08.2017 till offer of possession of the subject flat after
obtaining occupation certificate from the competent
authority plus two months or handing over of possession
whichever is earlier as per the provisions of section 19(10)
of the Act.

Accordingly, non-compliance of the mandate contained in

section 11(4) (a) read wi;}&_ﬁrauisn to section 18(1) of the
ARG

months or handing

per the pruv%l% %eﬂuk ﬁﬂ}%ﬂ read with rule

15 of the ru]?s anthUnn 19{4 i}}uf the Act
WAN 7ICAIVI
Directions of the authority

Hence, the authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34():
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Ia.

1L

1L

IV.

The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession i.e., 15.08.2017 till the
offer of possession of the subject flat after obtaining
occupation certificate from the competent authority
plus two months or handing over of possession
whichever is earlier as per section 19 [10) of the Act.
int rest accrued from 15.08.2017
be paid by the promoter to
the allottees "' : 4 "' ,Li‘qﬂf 90 days from date of
nterest for every.month of delay shall
be pa E?E by "';'i.‘.-l:e “to'the allottees before

10th ¢ Each' suhseq?mat mﬁﬁh&s per rule 16(2)
of th% [} : i.::

The r _E rdndover the physical
possess "tL b&'}ﬁi obtaining OC from

':"r..- ;

the compe
The la pay outstanding
dues.HMElHtf’ "%E.Interest for the
delayéprtiid | | (S

The rate of interest l:hargeahlﬂ- frﬂm the allottees by
the promoter, in case of default shall be charged at the
prescribed rate ie, 9.30% by the
respondent/promoter which is the same rate of
interest which the promoter shall be liable to pay the

allottees, in case of default i.e,, the delayed possession

charges as per section 2(za) of the Act.
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VL. The respondent shall not charge anything from the

complainants which is not the part of the agreement.

51. Complaint stands disposed of,

52. File be consigned to registry,

Member

Vi —
[Mné:ﬂumnr] B [Fﬂayﬂum

HARERA
GURUGRAM
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