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ATE REGU TORY
UGRAM

Complaint
Date of fili complaint:
First date hearing :

Date of d

of2Ol9
12.20t9
12.ZO19
to.202t

1. The

llx-PARTE

prresent complaint been filed y the

Estatecomp inant/allottee under sec on 31 of the Rea

(Regu tion and Dervelopment) 2016 (in short, e ActJ

Shri Rajesh Mittal
R/O: - Flat No. 58, Building No. B, The
Hibiscus, Sector 50, Gurugram, Haryana-
722078

I APPEAMNCE:

Complainant
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A.

2.

HARTR$,
ffi GURUGRAM

read with rule 28 of the Haryan Real Estate fRegul tion and

DevelopmentJ Rules, 2017 (in s rt, the Rules) for lation

of section 1i[ ][a) of the t wherein it is i
prescribed that the promoter hall be responsib

obligations, responsibilities a

provision of the Act or the rules and regulations e there

under or to the allottee as the agreement for sale

executed inter se.

Unit and proiect related deta

The particulars of unit details, s e consideration, th amount

paid by'the complainant, date o

ter alia

for all

d functions un the

proposed handing ver the

in theon, derlay period, if any have been detai

following tabular form :

Complaint No. 500 of2019

Name arrd lo:ation of the pr mperia Min
Sector-62, Gu

Proiect ;area

Nature of ther proiect IT park colon
DTCP license no. and \ra

rstatus
86 of 2010 d

23.L0.20t0
22.1,0.2020

Name ol'the license holder M/s Bakir R
Ltd. And Ors.

Name ol' the r:o llaborator DLF New Gu

RERA registered / not regist Registered
Registered vi
201,7 dated 2

RERA rergistration valid up 3L.12.2020

2oflB

S. No. Heads
1,

Information

I



ffi
& HABEE&

GURUfil?AM Complaint No. 600 of2019

9. Date of apprcval of buildin6 plan 04.12.2015

L0. Unit no. FC-125, grour
tower- A
[annexure- VI
15 ofthe com

d floor,

on page no.
rlaintl

Ll, Unit area 550 sq. ft.

Iannexure- VI
15 of the com

on page no.
llaintl

1.2. Date of execution of unit bu
agreemr:nt

$

e r's 09.1L.20L6

Iannexure- VI
13 ofthe com

on page no
rlaint)

13.
3

Payment plan i Flexi paymenl

(annexure- VI
47 of the coml

pla n

on page no.
rlaint)

L4. Total consideration

I

Rs. 66,08,250

Iannexure- VI
18 of the com

on page no
,laintJ

15. 'Iotal amounL paid by the
r:omplainant

Rs. 33,41,250

(annexure- VI
22 of the com

cn page no
laintl

1.6. Possessiion clause 12. That the a
be handed ovr
possession of
from the comtr
after the allott
discharged all
obligations an
total price [in<
interest due, il
thereon) agair
has been paid
other applicaL
charges/dues,
the allottee ha

lottee shall
r
.he unit
any only
ee has fully
his
I entire
luding
any,
st the unit
and all
le
taxes of
re been

3 oflB
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HAltTR$,
GURUSI?AM

paid and conveyance
deed has been executed
and registered in his
favour. The company
shall hand over
possession of the unit to
the allottee provided the
allottee is not in default o

any of the terms and
conditions of this
agreement and has
complied with all
provisions, fo rm aliti es,
documentation, etc. as
may be prescribed by the
company in this regard.

to pay the maintenance
charges from the date
referred in the notice for

: taking possession of the
unit. After taking the
possession of the unit, it
shall be deemed that the
allottee has satisfied

The allottee shall be lia

himself with regard to t
construction or quality of

nshi
lDue datr: of delivery,of
possession

Complaint No. 6001 of 2019

04.12.20L7

[Calculated from the date
of approval of building
plan as per the similarly
situated complaint i.e.,
377 of202L

0ccupation Certificate 28,LL.2OL9

[for tower- A [ground
floor to 1"9th floor)]

Offer of possession

Page 4 of 18
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3.

HARERS,

ffi GUI?UGI?AII{

Facts of the complaint

That the respondent is a Limited Company in the business of

real estate development. The res dent had approached the

Complaint No. 6001 of 2019

Delay in handing over of
possession till 0C of the s
unit plus two months i.e.,
28.01.2020

2 years, L month and 24
days.

complainant through its

through its iluthorized re

sell the shop no. FC-125 having s

situated at g;round floor of r

M/s Win World Realty

Mr. Ritesh Aggarwal to

area of 51.10 sq. meter

"A" [hereinafter referred as

project being promoted and

der the name and style of

at sector 62, Gurugram

ill be handed over within a

the said 'unit') in tl-re commercial

developed try the respondent u

"lmperia Mindspace", situated

complainant on 18.09.201.6 alon

5,00,000/- vid,e cheque no. 161,7

[hereinafter referred as the said roject'J . The booking form

for allotnrent of the said was submitted by the

with booking amount Rs.

7 dated 1,8.09.2016 drawn

on HSBC Bank. At tlhe time of it was promised by the

respondent that thr: possession

period ,of 3 years from the date f execution of unit buyer's

as the 'UBA'). However,agreement. (Hereirrafter referr

while execu[ing the UBA dated Lt.2016 the respondent

intentionally' did not mention e date/ period of handing

over the posisession. of the said u

Page 5 oflB



HAltTR$.
ffi GtJl?UGl?AM

That in furtherance to the aforesaid booking the complainant

paid Rs. 20,00,000 /- vide cheque bearing no. 349632 dated

28.70.2a16 drawn on HSBC Bank, Thereafter, the said unit

was allotted to the complainant in the said project.

That the complainant further paid a sum of Rs. 9,91,,6061-

vide cheque no. 3,+9631 datecl O+.11.2016 drawn on HSBC

Bank. A uBA, date:d 0g.Ll.z0l-6 was executed between the

parties, wherrein ttre respondent agreed to pay the assured/

commil.ted return to the complainant @ Rs. 54/- per sq. ft.

per month i e., Rs. 29,700 /-till the date of possession. It was

agreed that if respondent fails to in deliver the possession of

said shop r,r,'ithin three years from the date of execution of

said agreement i.e., 08.09 .2079, then respondent will pay the

additional assured return @ Rs. t)1/- per sq. ft. per month

(total assured return @ Rs. 135/- per sq. ft. per month) to

the complainant till the date, of actual possession. 0n the

premise of aLssured return, the complainant booked the said

unit under a flerxi payment plan.

'Ihat the respondent demanded of Rs. 29,T0,00O /- along with

GST @ Bo/o (,l2l.o/o- ,4o/o) vide ills letter dated 70j.1.2017 and

the complainant miade the payrnent vide cheque no. B02St7

dated 27.11.ZAt17. ,After receipt of entire basic sale price of

Rs. 63,11,250/- by November 201.'7. The respondent started

making payrnent ol'Rs. 29,700/- per month to complainant

towards; assured return and have paid the same to from

Compf aint No. 6001 of 201.9

4,

5.

6.

Page 6 of 18



HAliTR$
ffiGUI?UGRAIII

December ',201.7 to April Z0IB

August 2A7B and thereafter n

complainanrl. The arssured retur

September 2A1,8 onwards is

continuous follow-ups, the

with its contractual obligations

the agreemernt.

That till date the silid uni

said project is :still under-

completion. The respondent ho

the complaLinant on account

complainant. is suffering fina

possession of the said unit and

registration cerrtificate no. Zt[(l

7.

return armounts.

B. That the said projiect is regis

wherein the respondent safely

project comple,tio n date / timellir

respondent promised/commit

deliver tthe possession of said uni

9. That the conrplainant issued a

through hir; advocates M/s

respondent has; not reverted to th

C. Relief sought try the complaina

Complaint No. 6001 of 2019

and further fune 20tB to

payment received by the

due for May 201,8 and from

still unpaid. Even after

ndent has failed to comply

agreed in annexure A -1 of

ready for possession as the

truction and far from

the amounts payable to

of assured return. The

al losses due to delay in

n-payment of due assured

with the authority vide

tf 201"7 dated 25.09.2017,

ecured one-year extended

i,e., 31.72.2A10, while the

to the complainant to

by 08.71.20L9.

I notice dated 20.06.201.9

NS Associates but the

aforesaid legal notice.

t.

PageT of 18
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E.

13.

HARER$.
ffiGURUGI?Ah,{
10. The complainant has sou t following relief(s):

Direct the ndent to pay delay possession

charges for the

rate.

elay of every month at prescribed

1,1. The authority issued a notice dated A5.12.20L9 of the

complaint trt the respon t by speed post and also on the

given emaill addrr:ss at .The

delivery reprorts have d in the file. Thereafter, a

reminder notice dated 1 for filing reply was sent to

the res email address at

. Despite service of notice,

ot to file the reply to the

Complaint No. 6001 of 20L9

til

the respondlent has preferred

compla,int r,vithin the st ulated period. Accordingly, the

authoritl, is left vdth

comp Iaii nt e>l-parte aga

other option but to decide the

the respondent.

Copies of all. the rerlevant o have been filed and

the record. Their eruthe citlr i5 not in dispute.

in

tit has

objection

the present

territorial

placed on

Hence, the

regarding

complaint.

as well as

complaint can be ctecided on the basis of these undisputed

documents and submissi made by the parties.

furisdictionr of the autho

The respondent has

jurisdiction of authority

The authority observes

ty

isr:d

ente

an

Page B of 1B



HARER$-
ffiGURUS|IAIII

subject mertter

complaint for the

E. I Territorial iurisd
As per notification no. 1

issued by Town an,d Cou

the jurisdiction of Haryan

Gurugram shall be entire

In the present case,, the p

the planninLg area of

authority has complete I

the present complaint.

E. II Subiect-mattter iu
Section lt1[zP)1r; of'the I

shall be respclnsible to

sale. Section l:l[ )(a) is

Section fi@)(a)
Be responsible for all ,

JcLtnctizns; unde:r the pt

and regulations made
as per the agreement
allotte,es, as the case
the apartments, plots
be, to the allottees,
asso c i,ati o n of ,t I I o tte e

the ca,se may be;

The provision 0f assu

buyer's agree,menl

dated.........

for all oblig,etions/t

Complaint No. 5001 of 201.9

jurisdi on to adjudicate the present

reasons n below.

2 12077 -ITCP dated L4.t2.201,7

try Planning Department, Haryana

Real Estate Regulatory Authority,

iurugram district for all purposes.

:ject in question is situated within

rugram district. Therefore, this

rritorial jurisdiction to deal with

20

al

prrovides that the promoter

as per agreement for

as hereunder:

ilities and
'' this Act or the rules

or to the allottees
to the association of

the conveyance of all
ngs, as the case may

areas to the
authority, as

is part of the builder
15 of the BBA

is responsible

lities and functions

sa'le,

be, t
buil
th,e
'the ,

Page 9 of 18



LHRIR$,
P* GURUGI?AIII

inclucling payment of
Builder Buyer's

Section 34-Fu,nctions

34(fl of the Act provi,

obligations cast u,

and the real estate

rules and regutlations

So, in view of the provi

authority has complete j

regarding non-con'lplia

leaving aside compensati

adjudicating officerr if pu

F.

stage.

Findings on the relief

L4,

F.I Delay'possession

Relief souglht by the

pay dela'y possession cha

prescribr:d rate.

In the present c:ompla

cr:ntinue lvith the projec'

charges; as providerl unde

AcL Sec. 1B[1) prol'iso rea

"Sect,ion 18: - Return

1B(1). If the promoter
give possession of on

Complaint No, 6001 of 2019

red returns as provided in
t.

the Authority:

to ensure compliance of the
the promoters, the allottees
nts under this Act and the

thereunder.

ns of the Act quoted above, the

risdiction to decide the complaint

r of obligations by the promoter

n which is to be decided by the

ed by the complainant at a later

t by the complainant.

lainant: Direct the respondent to

for the delay of every month at

lt, the complainant intends to

and are seeking delay possession

the proviso to section 1B[1) of the

s as under.

amount and compensation

ils to complete or is unable to
t, plot, or building, -

Page 10 of 1B



ffiHARER,.
ffi eunuennrvr

15.

workmanship.
A unit buyen's agrelement

should ensure that th
builders/promoterrs and

candidly. Unit buyr:r's ag

govern the sale of dit

resid entials, commr:rcials

Complaint No, 6001 of 20L9

is a pivotal legal document which

rights and liabilities of both

buyers/allottees are protected

ment lays down the terms that
'erent kinds of properties like

tc. between the buyer and builder.

Provided that where an allottee does not intend to
withdraw from the project, he shqll be paid, by the
promoter, int,erest forlevery month of delay, titt the
handing over of the popsession, at such rate as may be

provided the Allottee is not in default ol'any of the
terms and anndition$ of this Agreement and has
contplied with provisions, forntalities,
docuntentation, etc. ls may be prescribed by the
Company in this 7'he Allottee shall be liable
to pay the tVlaintenlnce Charges from the date
referred in the noticQ for taking possession of the
Unit. ,4fter taking the ion of the Unit it shall
be deemed that the hltottee has satisfied himsetf
with regard to the construction or quality of

1.6,

prescribed."

Clause tZ of the unit buyer's agreement dated 09.11.2016, is

silent w.r.t the stipulated time of delivery of possession of the

subject unit and thi0 SZlffi€ is reproduced below:

That the Allotttee shall be handecl over.possession of'
the Unit from the Company only after the Allottee
has fitlly dis<:hatged all his obligations and entire
Total Pt'ice (inclLrding interest due, il'any thet.ectn)
again.st the Unit has been pairl and all other
applica ble ch,arges/d ues/taxes of' the Allottee have
been ,paid and Conveyance Deed has been executed
and registere'd in his fav,our. The Company shall
hand over possession of the Unit to the Allottee

Page 11 oflB



HARTR&
ffi GURUGRAM

It is in the interest of both ttre parties to have a well,drafted

agreement which would thereby protect the rights of both

the builder and br"ryer in the unfortunate event of a clispute

tlhat may arise. It should be drafted in the simple and

unambiguous lanSSuage which may be understood by a

common man with an ordinary educational background, It
s.hould contain a provision with regard to stipulated time of

derlivery of posses:;ion of the apartment, prot or building, as

tlre case may be anLd the right of the buyers/allottees in case

of delay in possession of the unit.

Ttre authority has gone through the possession clause of the

aigreement and ob:served that the said clause is silent w.r.t

the stipulated time of delivery of the possession. l.he drafting

oI this clause and incorporation of such conditions arel not

only vague' and uncertain but so heavily loaded in favour of

th,e promoter and against the allottee that nothing w,r.t

tinneline of delive,r'1 of possession has been mentioned. The

authority is of the' view that It is a wrong trend followed by

thr: promoter and it is ttreir unethical behaviour and

dr:minant position that needs to be struck down. It is settled

prrrposition of larry that one cannot get the advantage of his

o\^rn fault. The incorporation of such clause in the unit

buyer's agreement b;r the promoter is just to evade the

liability towards timely delivery of subject unit and to
deprive the allottee of his right accruing after delay in

1.7.

Complaint No. 6001 of 201.9

Page LZ of 78
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HARERA
C;URUGI?AII

F,ossession. This is just to comment to how the b lder has

misused his dominant position and d such mi

clause in the agreement and the all

but to sign on the dotted lines.

18. The respondent promoter have not

the timeline of handing over of po

ievous

option

Admissibility of delay possession

rate of interest: The complai

rule 15 of the rules. Rule 15 has been

mentioned clause. The said clause

hence it is vague in this regard.

Rule 15. Prescribed rate of int
section 72, section 18 and su,
subsection (7) ofsection 191
(1) For the purpose of provisr
section L8; and sub-sections (4) and
the "interest at the rate prescribed"
Bank of India highest marginal cos

is left with

to section 12;
ofsection 19,
I be the State

of lending rate

Bank of lndia
is not in use, it

lending rates
from time to

time for lending to the general public

Page 13 oflB
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The legislature

under the prov

the prescribed

determined by

rule is followed

practice in all th

Consequently, as

https: / /sbi.co.in.

MCLR) as on da

the prescribed

lernding rate +lo/s

22. The definition

Z(za) of the Act

27. per website of the

:he marginal r:ost o

i.e.,06.70,2021 is

of interest wil

.,9.30o/o p,a.

term 'interest' as

ides that the rat

subordinate Iegislation

rules, has determined

e rate of interest so

nable and if the said

it will ensure uniform

te Bank of India i,e.,

lending rate fin short,

.30o/o p.a. Accordingly,

be marginal cost of

defined under section

of interest chargeable

ase of default, shall be

he promoter shall be

default. The relevant

from the allottee

equal to the rate

liable to pay the

section is re lbelow:

"(za) "interest means the rates of in
promoter or allottee, as the case

st payable by the

Explanation, -O the rate
r the pturpo:;e of this
intere'st chargeable the allottee by the

promote ', in case of default, be equal to the rate
ofi which the promoter be liable to pay
the in case of default;
the in payable by the to the allottee
shall be from the date the received the

any part thereof till date the amount or
and interest is refunded, and the

by the allottee the promoter shall

amount
part the
interest

plaint No. 5001 of 2019

Page 14 of 1B
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l{ARERs\
GUl1UGRAM Complaint No. 6001 of 2019

be from the date the allottee ary*t.,@
the promoter till the date it is paid;',

Therefore, interest on the delay payments from the

complainant shall be charged at the prescribed rate i.e.,

9.30o/o p.a. by the respondent/promoter which is the same as

is being granted to the complainant in case of delay

possession charges.

on conslderation of the circumstances, the evidence and24-.

other record and submissions made by the parties, the

authority is satisfied that the respondent is in contravention

) (a"l (of the section 11[a)(a'l of the Act by not handing over

possession by the due date, As, the clause 12 of the unit
buyer's agreement is silent. w.r.t the stipulated time of

delivery of possession. So, the au ly is of the view that

due date of po n should be calculated in the present

rnatter as per the timelines of being promised in

the similarly situated complaints. The date of approval of the

building plan for the subject project is 04.1,2.2015. By virtue

of MOU exe(

': ,', :,'i,i.'i.r''.ir1 ,..ii l,tlfepOSS.. i, the poss€ ion of the booked unit

was to be d within a p of two years after

approval of buil ing plans of the said project from the

cclmpetent a ty which comes out to be 04.12.2017. On

same analogy, th due date of ion in the present

matter is also taken as 04.72.2017.

Page 15 oflB
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HAR[R$,
GUl?UGI?AM Complaint No. 5001 of 2019

Section 19(10) of the Act obrigates the allottee to take

possession of the subject unit within z months from the date

of receipt of occupation certificate. These z months, of
reasonable time is being given to the complainant keeping in

mind that even after intimation of possession practically he

has to arrange a lot of logistics and requisite documents

including but not limited to inspection of the completely

finished unit but this is subject to that the unit being handed

over at the time of taking Iing possession is in habitable

condition. It is er clarified that the delay possession

charges shall be prayable from the due date of possession i.e.,

i : :,.i,j, till the date of obtaining occupation certificate

i.e',28.01.2020 as per the provisions of section 19[10) of the

Act.

26. Accordingly, non-compliance of the mandate contained in

sr:ction lt(4) (aJ read with proviso section 1B(1) of the

established. As suchAct on the part r:f the respondent

complainant is tled to delay'ed p charges at the

prescribed rate of interest i.e., 9.30% . for every month of

d,elay on the arnount paid by th complainant to the

respondent from the due date of n i.e., i.t.,:i." I -,.-..,-,: :

till the date of ining occu certificate from the

us two months i.e.,competent autho ity (28.1.L.201,9)

Page 16 oflB



ffiPLIABESS
ffiM- OunUGRAM

,lii.l] 1.,,11:]11 as per the provisions

read with rule L5 of the rules and

H. Directions of the authority

2i'. flence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 3a[fJ:

I. The respondent is directed to pay interest at the

prescribed rate of 9.30o/o p.a. for every month of delay

from the due date of possession i.e., ri'i.. l,i 'i: , till the

date of obtaining occupation certificate from the

competent authority plus two months i.e., ii ,

as per section 19 [10) of the Act.

IL The arrearrs of such interest accrued from r, ,

till 28.01.2020 shall be paid by the promoter to the

allottee within a period of 90 days from date of'this

order.

nll. The complainant is directed to pay outstanding clues,

if any, after adjustme,t of interest for the delayed

period.

IV. 'rhe rate ofl interest clrargeable from the allottee by

the promoter, in case of default shall be charged at the

prescribed rate i.e., 9.30o/o by the

Complaint No, 6001 of Z0t9

of section 1B[1) of the Act

section 19 (10) of the Act.

respondent/promoter which is the same rate of

Page 17 oflB
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HARTR.e
GURUGRAM Complaint No. 6001 of 201.9

interest which the promoter shall be liable to pay the

allottee, in case of default i.e., the delayed possession

charges as per section Z(za) of the Act.

v. The respondent shall not charge anything from the

complainant which is not the part of the agreement.

vl. The cost imposed during the proceedings on either of

the party to be a part ofthe decree sheet.

Complaint stands disposed of,

File be consigned to registry.

ZBt.

29.

il
V

l'Sarhir Kumar)
Member

I{aryana Real Estate

Dated: A6.10.2021

Regulatr:r5r A

hrG
er

rugr

oyal)

am

'Kufr
vlemb

ty, Gu
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M

uthoritr

Page 1B oflB

HARERA
Typewritten Text
JUDGEMENT UPLOADED ON 26.12.2021


