HARERA

complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
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2 GURUGRAM Complaint No. 1727 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 1727 0f2021
Date of filing complaint: 02.04.2021
First date of hearing 22.04.2021
Date of decision : 06.10.2021
1. | Shri Naresh Kumar |
Z. | Smt. Nisha Yadav Complainants
Both R/0: - RD-183A, Dharampura
Extension, Najafgarh, HFEW :1h ¢1:'10U43
fi e 1
1. | M/s Imperia Strufl:ﬁﬁs\hﬁf k. N
Regd. Office at:- =25 Mg ﬁn erative,
Industrial Esta‘ca«Mathura oad, New ﬂefhﬂ Respondent
110044 |5 o |
; 1
| l > ]‘1 1
‘CORAM: AYR U
Shri. Samir Kumar -+,h_1'='_. L *"’ .y Member
Shri Vijay Kumar Goyal - - NE - Member
APPEARANCE: "‘} i
Sh. Sukhbir ‘I’adaf{F'rnx}' Ehﬁﬁﬂl]#[ﬁﬁ#ﬂ:ﬂt&] . Complainants
Ms. Tanya Swarup [&dvqé‘t}:] | Respondent
ORDER
1. The present complaint has been filed by the
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Development) Rules, 2017 (in short, the Rules) for violation

of section 11(#)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there

under or to the allottees as per the agreement for sale

executed inter se.

Unit and project mlateaﬂ&m

The particulars of unit ?e consideration, the amount
paid by the cumpia;ng)’ts{' te roposed handing over the

possession, de]ﬁg_pil:iﬁﬂl : _’E;'wﬁafe*heen detailed in the
following tahﬂlﬁ' 3 il ""d \ "’

| ﬂﬁr;'rmaﬂnn

5.No. | Heads. i
1. Hamﬁaﬂﬁ _m:a.ﬂnn fﬁ‘;e Es éra Phase-1l", Sector-
Ad B | Gurugram
p ijegfﬁgﬂk . ,-, 1 I/ 60 sg. mtrs. [t
| 3. Nature of the pl I L7 <  Group housing colony
4 I}TCE' license J:pﬁ_a W 64 of 2011 dated

S——— 16.07.2011 valid till

statu
1 07.2017
5. HameH @ﬁ@‘ A M%‘{ prime Infoways Pvl:
. “{Ltd-And Ors.
6. H.ER!"LEI‘EEIEI.E adf ?uE pegmered; Registered
TUIN e J | Registered vide 352 of

2017 dated 17.11.2017
RERA registration valid up to 31.12.2020

f. Unit no. 602, 6% Aoor, tower C
(annexure P-4 on page no
37 of the complaint)

9. Unit admeasuring 1435 sq. f.

[super area]

(annexure P-4 on page no
37 of the complaint)
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10,

Date of flat buyer's agreement

30.04.2013

(annexure P-4 on page no
35 of the complaint)

11.

Payment plan

Construction linked plan

(annexure P-4 on page no
77 of the complaint)

12,

Total consideration

Rs. 61,97,625/-

(annexure P-4 on page no
41 of the complaint)

13

Total amuuﬂtpaid-i;;;_ /
complainants f

L g
L

Rs. 60,95,445/-

(annexure P-5 on page no
84 of the complaint]

14.

HARERS e

| ™ e i
{,_';;? | ( U =7 I. { /| réasons mentioned in

101
e Developer/ Eumpanﬁ

ed on its present plan
| estimates and subje
just exceptions,
mplates to
lete construction
e said
-Building/said
| Apartment within a
 period of three and half
years from the date of
cution of this
reement unless there

| ghall be failure due to

Clauses 11.1, 11.2,11.3
and Clause 41 or due to
failure of Intending
Allottee(s) to pay in time
the price of the said
Apartment along with
other charges and dues in
accordance with the
schedule of payments
given in Annexure F or as
per the demands raised
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by the
Developer/Company
from time to time or any
failure on the part of the
intending Allottee(s) to
abide by all or any of the
terms or conditlons of

this Agreement.
(emphasis supplied)

15. | Due date of delivery of

possession

30.10.2016

(Calculated from the date
of execution of flat
buyer's agreement)

16,

S etfor tower- GH, 1 and
_— ‘\% block)

Not obtained for this
tower

A -07.02.2018

L

17. | Offer hfﬁﬂfﬁsnﬁslun

. |\Notoffered

18.

e]a i nding’-:: r f
%Iﬁ I’Ffd
LE 06,

|.‘* ] fi-.ﬁe?rs 11 months 6 days.
| V2

& | g

il -

Facts of the mmi:uyir E REG

A

B FFe
I ‘}r-ll-::. -J-
N

te identification

-E

That the resiundent is a an 1nc::‘rfurated under the

Companies

number (CIN) -L_H-Sdeﬂ}ﬂﬁlﬂlﬂrbcwﬂ??l and registration
L= 1 e |
number as 198791 '

That respondent, being builder/ developer along with its
subsidiary & collaborator land owner companies came up
with a group housing project namely ‘The Esfera
(hereinafter referred as the said ‘project’)) located in sector
The respondent and its

- 37C, Gurugram, Haryana.

subsidiary companies were to develop a residential colony/
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township of high standard project and have obtained license
bearing no. 64 of 2011 vide memo No. LC-1303-E(B)-
2011/2664 dated 07.032011 from the Director, DTCP,
Haryana and Chandigarh for the promotion and development
of the proposed said project.

That the complainants along with their family members
visited the project site and marketing office of
respondent. The office- hﬁ;rﬂri of developer represented

the brochure, pa:,.rment D 4;11& schemes and confirmed

that the project wﬂf!ﬁb”‘égmpleted by year end or
31.12.2015 ahdﬂﬁsh‘ﬂ:thj *;érilli % duljg mentioned in flat
buyer's .'agre meuf' [he'ﬂr{afmr’ rei'an';d as the 'FBA") and
that the respr.indent is obligated to adhere to the agreement
That after | ﬁe ;ﬂn#rmted u!’ ﬂiE project location,
cunstructmn.’i ﬁﬂ t},r1 ﬁmﬂL *eii’feﬁ,'f commitments  in
December 2!]15 Jithe r.’ﬂh‘lp]%ﬂl%l:lth ‘bought a ZBHK

apartment, in re-sale nqﬂﬂ&ﬂﬁﬁ“ bearing unit no. - 602

- -t

in tower ¢ in@ted»{ nn.tbg ‘?‘:h floor admeasuring super
area of 14 Mﬂ'%‘eﬁne&’as the said "unit’)
in the said Em])e;t:ﬁr@‘n gﬁgﬁn;ﬂ allottee Mr. Mahavir
Singh S/o Sh. Bhagrawat Singh R/o C-1562, Ansal Palam
Vihar, Gurugram, Haryana, after approval from the office
bearers of respondent for endorsement and transfer of unit.

That after the purchase of the said unit, the respondent
endorsed all the documents in the name of the

complainants on 05022012 and subsequently the
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complainants became a bona fide purchaser in the project
of the respondent.

That the respondent on 30.03.2012 issued a confirmation
letter for the said unit at the basic sale price of Rs, 3100/- per
sq ft, along with details of other charges and PLC charges
summing up to Rs. 61,97,625/- as total sale consideration.
That the respondent executed a pre-printed, Arbitrary,
unilateral flat buyer’s wment with complainants on
30.04.2013 for the said upit
to be delivered by 3&1%.

! ; possession was committed
?&lﬁfﬂ&clmed under clause 10.1.
That the mmp]‘ﬁa.nh‘h];s fphid ,Pqé and when respondent
raised the dﬂhmndé fnra‘iﬂmlm&nts for. the booked unit.
That the tumplajnants have i_':_nnuurﬂd‘ all the demands
raised by ﬁfﬁﬁltﬁpqndgnt I.'Elﬁ 13 l]lﬂﬂ"lE and paid the
respondent & tu'ta] arﬁuuhl: ﬂf Rs: E[}?E 445 /- including
taxes which is a,lmﬂﬁkeua m;;puﬁt}nw‘ards the purchased
said unit. TE RE! :

That the preject is a];"l:g;d%.dﬂiﬂ}!gd by more than 04
years, and still 4t Yish fﬂcé&npl%ta hence there is an
apprehension {n.'d'iq rnnﬂﬁ :;:f the' complainants that the
respondent party is piaying fraud and there is something
fishy which respondent party is not disclosing to the
complainants just to embezzle the hard earned money of
the complainants. It is highly pertinent to mention here
that the respondent wants unjustified enrichment on the

money of the complainants.
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13.

14.
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That it was observed in a recent site visit to the project site
that respondent has illegally charged the complainants for
the park facing PLC, as all the balconies of the said unit
are either facing the adjacent or next tower or the
‘nearby other project’ (out of the project complex).
Moreover, one needs to bend down from the balcony to see
the park or greenery, and hence it was of no logic for the

complainants for paying m@mme park facing PLC
That the respondent’ 5%

on account of PLC or

preferred location cha'h i‘ﬁ mere a way of charging
unnecessarily ﬁlﬁé\"ﬂt& m?}*; t,s- With reference to
'‘Corner PLC, the’rer is ﬁn-.-mewng t:: p'?ferentlal location
as hmltier is charging 'Emlmer FLE‘ on all the flat
owners uf‘1 L}ie# mwew-:,ﬁ project, lehﬂng no meaning of
'Preference’ 'i"fﬂ:h. quml'te |l:n tha-: ¢harged FLC on
complainant’s uq{; Héuge this c%im or-demand is completely
false, fictitious antl».htﬂgﬁiﬁfﬁnd is being charged for

e IIARER/
That the pm'ui to./ glirﬂ possession on

30.10.2016 ;as ﬂhn;lmmed,m ﬁq}‘ buyer's agreement, and
totally failed to fulfill his prumises and commitments. The
complainants also realizes that the corner & park facing
PLC is completely unjustified on the unit of the
complainants and hence this claim appears totally false,
fictitious and imaginary

That the unjustified PLC are concurrently increasing the cost

of unit/ apartment for complainants, without any advantage
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16.

17.

18.

given to the complainants by the respondent and hence it is
mere a way of self enrichment for the respondent,
That the complainants visited the sald project’s site on
30.03.2012 and it was seen and observed that the
possession would still take another 2-3 years, as the
whole construction material was lying in scattered
condition and work of flooring, grilling on balconies,
fixing window glass panEJhliﬂ: work, garden development,
_' “and inner rods etc were
still pending and likely: "ﬂﬁé further immense time by
the respun:ler’l%'fgﬁ“ cl iﬁ.d:\’lsated that the developer
has been vef}r Ilghliiﬁ I.Hd— ‘Earﬂiesﬁ in performing his
part of the a'gmement even) aﬂ:er gap ‘of more than 9
years from ‘)ﬁ\b L'IIE ]
That the cdz:‘f namﬁfl jutd éna[l "tﬂ the respondent
with their tqnpein m;r.-r Jobservations and
apprehension to nlmu\‘_uﬁ@ﬂtd date of delivery of
the unit/ project asﬁjt ready delayed by more than
04 years, hLi'awemr ﬂm ﬁn"h gave another fake
assurance of pbpsﬁhjlhtg jll’. ;ﬂtﬁ%]ettpn of the project and

ot L
final possession by last quarter of 2021.

wooden work, EtE:‘.‘tI‘idt;f 1

That due to above acts of the respondent and inview of
the terms and conditions of the flat buyer's agreement,
the complainants have been unnecessarily harassed
mentally as well as financially, therefore the respondent
is liable to compensate the complainants on account of

the aforesaid act of unfair trade practice. It is worth
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19,

20.

mentioning here that the agreement contains clause under
head ‘Time is the Essence of Contract. The complainants
have already paid almost the entire cost of flat to the tune of
Rs. 60,95,445 /- as agreed by the respondent in his statement
of accounts, and thus completed his part of the contract
agreement in time whereas respondent has measurably
failed to complete the entire work of the construction in time
l.e. upto 30.10.2016 andypgrﬁrav.gn after lapse of about 10
2 1e year 2011,
That for the ﬂrst time cau ﬁ of action for the present
complaint arose 15"“ ﬁi}iﬁ.:ﬁm the FBA, containing
unfair and lf;ﬁ-gﬁ;mibﬁ- ':jﬂﬂ:l‘is ﬂaﬂ,rfﬂr the first time,
forced upon Fl:'h:*.- alluttees p 'Ecause of action further
arose whilé ﬂa‘hng PIEE charges;-and” l"urther' cause of
action arose, bn\éﬂl];ﬂ,!!l}lﬁ hen 'tl{e respﬂndent party
failed to deliver. ﬂ\;‘éwgﬁ:jei:t %/ﬂtrdmwed in the FBA and
in March 2021 whun duﬁh;th site visit it was seen and

observed thﬁl; ? @:ﬂh sﬁll tgke another 2 - 3
years, The cause of and ét:ui'itinu]ng and will
continue L‘ﬂ su]}ﬂst tU sgh ume as this authority
restrains the respundent party by an order of injunction

years as said unit was

i —

and/or passes the necessary orders.

That the complainants do not want tQ withdraw from the
project. The respondent has not fulfilled his obligations
therefore as per obligations on the promoter under
section 18(1) of the Act of 2016 and it is obligatory and

mandatory on the part of the promoter to pay interest at
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C.

21.

D.

2.

23.

the prescribed rate for every month of delay till the
handing over the possession.
Relief sought by the complainants.

The complainants have sought following relief(s):

(i) Direct the respondent to pay interest at 20% per
annum from the due date of possession lLe
30.10.2016 untﬂ l:he physical possession of the
said unit "“5-'_‘-’-:'.- @ﬂ-::tl-:m 18 of Real Estate

.Ui.;:a.s '. ment]) Act, 2016.

(ii) Direct ﬂ],l!‘ sesbdnde.nt, “to. complete the project

mmi?‘qy: d{htﬂ"‘-hamd&ver the possession
of fl:u'a" id un'l'f WIHIII'I thal ﬂeﬁned timeline

al;-:rng wlﬂ'.i a *pana]q.n c}ausﬁ uh the respondent

in ¢ fﬁrth:er ;]’ailgre#
\7
Reply by the res) I!lt- ) 4

A iy

The respondent is i’ mmﬂa_r;}ysdh!,y reglstered under the
provisions u%;hﬁﬂ iﬁzﬁm 1?5,@ am.:'l Mr. Varun Kumar
is authnnzecﬂ.raﬁm rﬁspnn?dent company, to

sign, verify qu:lﬁte ﬂlﬁfflﬂ? bﬂ,fﬁr.t t'i:.ii_sfaufhurit}n

(Regulation and

That, it is submitted that the present complaint has been filed
by the complainant against the respondent company in
respect of the tower- "C" being developed by the respondent
company in its group housing project titled as "Esfera Phase
11" situated at sector-37C, Gurgaon, Haryana (hereinafter

"said project’).
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24.

25.

That, it is submitted that the flat no. C-602, (hereinafter ‘Said
Flat") in tower-C (hereinafter ‘Said Tower’) situated in the
said project, had been allotted to the complainant by the
respondent company vide allotment letter dated 02.03.2012
(hereinafter ‘allotment letter’) on the terms and condition
mutually agreed by the allottee/complainant and the

respondent company. .. L f.l Y

T

It is submitted that clat

L

';1' {of the agreement has been

duly agreed by I:he tnmpiqm.ant. . view of the same, the

.....

respondent ?nmﬁ’}n? lﬁa xiﬁﬁ@né:d to complete the

mnsl:ru-::nun, rﬂ I:‘l,'-e sai:f !.:'I_a:hnn timle. It is pertinent to
mention thgit -_t&e raspundent r:.qmpan_p:-f :had successfully
completed th';,;fm str n]c-f ﬁ'nef’sq,[ﬂﬂmﬁrer and procured
the occupancy mrﬁ'ﬁrlil ,;h!l'e{ towers out of 9 towers in

I|I'..--_-"

: B

the said project. Hr:-wevarnt.hﬁmnstrucuun of all the towers is
completed a%dsn %hiﬁetm%,ﬁﬂ fatt the respondent
company had .afmaéy apphm} for g;rant of occupation
certificate for rest of the towers of project including the
tower - "C", where the allotted unit situates. Further it is
pertinent to mention here that respondent company already
intimated the complainant about the factum of its OC
Application though due to certain force majeure

circumstance, majorly the outbreak of second COVID wave in
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26,

April 2021 and subsequent lockdown in Haryana State, the
DTCP, Haryana could not issue the OC well in time enabling
the respondent to offer the physical possession of the
allotted unit to the complainant. That it is reiterated that
allotted unit is ready for fit out possession, and
communication with regard to this aspect have already been

sent to all eligible a]lnttee.s fpdqing the complainant herein.

That it is impnrtant tﬁ'

"ESFERA" comp ris&fuﬁ ﬁusg WE‘EE 0C of the Phase | of

.-"l. b

the project is :;@?!Eue&& ?‘Fﬁ'ﬁm :Ii,[’ﬂ;i Country Planning

Develnpmnnt ana"'on ﬂ‘? 02. EElE hnq! more than 100

happy allo &3 are ées 'F tﬁat" phase. That the

physical poss m Itt*mtl hhtr.ﬁ‘tatwely delivered

to its respective allo 3] ‘i.u_vltl'l ‘réspective OC on the
J'"- L=, i'_l _:n ’

said project.

That, the re;&n% P% ﬁn&-ﬁ |E tilérl"?i}e liquidity crunch
at this critical-juncture, ﬂmmnmﬂny has also been saddled
with orders df nléﬁflmd li'j“rﬂ”lath!:n tu 15 apartmenl:s in the
project, on account of orders passed by various other courts.
The total amount payable in terms of these decrees exceeds
an amount of Rs.10 crores. The said project involving
hundreds of allottees, who are eagerly awaiting the

possession of their apartments, will be prejudiced beyond
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27.

Z8.

repair in case any mandatory order be passed when the
project is almost completed.

That, on account of many allottees exiting the project and
many other allottees not paying their instalment amounts,
the company, with great difficulty, in these turbulent times

has managed to secure a last mile funding of Rs.99 crores

window declared,ﬁq EiLIrZﬂlg. by_the Hon'ble Finance

Minister to p f\'u:lt pﬂnﬂﬁ déﬁl;{ﬁﬂa"r{ci ng for the completion
o L"‘i‘”# b -
of stalled, ﬁe’{d"' @tﬁ:red residential

%{br&aﬁl& housing /mid-
income category, re pet-worth ?aamd require last mile
| .-

funding to comj eEb-:c? ‘tﬂmpan}r was granted
'E RE(
a sanction on 23 ﬂ??@iiﬂ't%kfdﬁminaﬂnn of the status of

the :nmpanﬁ ﬁuﬂ &m#%ﬁhﬂ" for the amount

of Rs.99 croges. Huwever rhe ﬁ.ﬁndmg is still to be received,

develupmer;ts'ﬂ at a’I‘ETE\IT“ I:h

e

|
and the mm’pany‘ is fm‘f.l

L i | -]

ng for the ‘same to be released
shortly.

That, it is humbly submitted that this authority may be
pleased to consider the bona fide of the respondent company
and distinguish the respondent company from the bad repute

being imparted to real-estate builders. It is pertinent to
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29.

mention here that the respondent company is extremely
committed to complete the phase - 2 of the said project. In
fact, the super structure of all towers in phase - 2 (incl. tower
-C) has already been completed, the internal finishing work
and MEP works is going in a full swing with almost 300
construction labourers are working hard to achieve the
intent of the appellant to mmplete the entire project despite
all prevailing adversarl B
That, it is relevan f’w{ me WF' hf ein that several allottees
have 1~u'~r’|’|:l'1h1:11||:lr .tﬁz rhé’laf_ﬁh:lg ?&}Eﬁéﬂtﬁ which is further

J & g \ 'L

severally a § the" ﬁhhhuia] heahihcnf the respondent
company 3’?,

,ther Ei{IE i"tu e nr:i ma]eure conditions

Ll

\ = .
and circumstan rnasﬂnsi wlﬂ::hf wErE bﬂynnd the control

of the respond ];ed herein below, the

e
construction works Eht—deﬁl‘yﬁﬂmr the said project. Both the

parties ie. h?ﬁplﬁ% a& the respondent
company had- mptemplat?d -at Fhe ue::y inlha] stage while
signing the “allotment IE&eﬁagrEEmeht that some delay
might have occurred in future and that is why under the
force majeure clause as mentioned in the allotment letter, it
is duly agreed by the complainant that the respondent
company shall not be liable to perform any or all of its

obligations during the subsistence of any force majeure
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circumstances and the time period required for performance
of its obligations shall inevitably stand extended. It is
unequivocally agreed between the complainant and the
respondent company that the respondent company Is
entitled to extension of time for delivery of the said flat on
account of force majeure circumstances beyond the control

of the respondent cumpar@,i‘ﬁ;ad dinter-alia, some of them are
At

{'---".J--l'-.

mentioned herein below! {

e
# That, the gncﬁen :;-nmpan:,r started construction
over l:]'m»saﬂ' prf:TE:rzﬂ }Eﬁﬂf-ﬂ;mmning all necessary
sanctimgfappmuaisf dearaneeﬁ from different

I
statejcé'ﬁtéal age e‘ffajnﬂt I:Etiés *‘aénd after getting
hundnig 1:&14 abpmvﬁi i m,m@ &umunt;.r and named
the proje ]::L, ‘,‘r‘bfﬁ‘rq';pnndant company had

e oe GV
received app‘tifﬁﬁﬁhﬁ'&ﬂuﬁking of apartments in the

said [;'raléct’iay w’w_%l%: {_fuﬁnmﬁs and on their
requests— l:l.?e mspumiunr. naﬁl:u'r.l[:m,awr allotted the under
construction aparth'ﬁ[:nﬁf t&nlts tn:'f them.

% That, owing to unprecedented air pollution levels in
Delhi NCR, the Hon'ble Supreme Court ordered a ban
on construction activities in the region from
04.11.2019 onwards, which was a blow to realty
developers in the city. The Air Quality Index (AQI) at
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the time was running above 900, which is considered
severely unsafe for the city dwellers. Following the
Central Pollution Control Board [CPCB) declaring the
AQl levels as not severe, the SC lifted the ban
conditionally on 09.12.2019 allowing construction
activities to be carried out between 6 am and 6 pm, and
the complete 'E:-a.n v;ai lifted by the Hon' ble Supreme

"h-,-l‘:ﬁf B
1I'

Courton 14.02. Eﬂz

# That, whe:}pnﬁorhfi,ﬂiha? was lifted on 14.02.2020
by the -H. e%pﬂ, ﬂ1e Government of
India ungnsed NGl Lﬂtkann cm 24.03.2020 due

to ]:lanl;l.ﬂ_';‘nlf EDU]I}‘l? am:l dﬂndftlﬂnally unlocked it in
f 5
03.05. L“Diﬂ H-}WE‘-:_!Er Iht; h lﬁl‘fﬂlﬂ great impact on

I -"" I-. S J
the pmcu hnf m aml labour. The 40-day
lockdown in e aﬁﬁfﬁh 24, which was further

Extend%lgp [%}4\1 a%d s&ﬂquﬂnﬂ}f to May 17, led

to a re;w‘ g;a eriﬁ:; ‘.I'lfl‘il‘?.l.‘:tl's- leaving cities to
return back bi"hri\fakes It is estimated that around
6 lakh workers walked to their villages, and around 10
lakh workers are stuck in relief camps. The aftermath
of lockdown or post lockdown periods has left great

impact and scars on the sector for resuming the fast
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pace construction for achieving the timely delivery as
agreed under the "allotment letter”.

% That initially, after obtaining the requisite sanctions
and approvals from the concerned authorities, the
respondent company had commenced construction

work and arranged for the necessary infrastructure

.....

: k was halted and could not
be carrie;,uff:g anne manner due to the force
N\ - _.
majeure. QI]EE P ﬂ:ad'- above, the said

'll-\.‘:ﬁ'q

¥,

(S

infrast e mui& nﬂt !JE utilm:el aﬂd the labour was
also lei’b dle t‘ési un&ng &xpenses without
there mngﬁan.:f tgmcénsn'ucﬁun work.
Furthen a:tjﬂp ‘material which was

purchased *-qduﬁ&mvf‘gm wasted /deteriorated

causmﬁgg %I ﬁrﬁ—‘ %&@ E‘D%n the plants and

machme_fies, ‘Irh.it:h wq;r"_; iu'trarilgmf.HI for the timely

cnmp!EtTtrn r:hﬁn work, got degenerated,
resulting into losses to the respondent company
running into crores of rupees,

» Maoreover, it is also pertinent to mention here that

every year the construction work was stopped /

panned / stayed due to serious air pollution during
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winter session by the Hon'ble National Green Tribunal

(NGT), and after banned / stayed the material,
manpower and flow of the work has been disturbed /
distressed. Every year the respondent company had to

manage and rearrange for the same and it almost

multiplied the time of banned / stayed period to

.....

# The real Esl:ate r h33 remain the worst hit

by the dem a/efgafi ,E‘;é of the transactions that
take ]]I a,"‘&mﬁ’ﬁn Eﬂe sudden ban on
Rs. EDQ‘?émﬁl Rs. Iﬂﬂﬁf curren-::y Il'i'ﬁfs has resulted in

a situiltﬁi of Iqﬁﬂa 'nr 0 ruasl‘i in ihe market to be
parkedkﬁl “{] t¢ a .'l"hls has subsequently

translate: Iﬁp.ﬁn im fgmsing demand across
all budget tﬂt w-mﬁ to its uniqueness as an
mnu%cie%&rn ﬁnﬁttlﬁaﬁun%mught a lot of
confusi L Iﬂﬂﬁ"ﬁ of all, - especially

when it’ :arﬁ'E to tﬁ' th se’ctnl* No doubt, everyone
was affected by this radical measure, and initially all
possible economic activities slowed down to a large
extent, which also affected the respondent company to
a great extent, be it daily wage disbursement to

procuring funds for daily construction, and day-to-day
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activities, since construction involves a lot of cash
payment/transactions at site for several activities.

% Itisa well-known fact that there is extreme shortage of
water in state of Haryana and the construction was
directly affected by the shortage of water. Further the
Hon'ble Punjab and Haryana High Court vide an Order
dated 16.07.2012 in GWP No. 20032 of 2009 directed

to use only treatec d
treatment P]af?s [_Fidmu%i _
the av f it ?j’r"bm infrastructure and
availal [ﬁ}q of water franSTﬁﬁl-.y;m very limited in
cnmpaﬂ[@ui} tnl:h q,ui [ ent ufwmer in the ongoing
const ﬁqﬁf@}f District, it was

becumir@% ﬂﬁ}duie the construction

=
activities. The ava hﬁjl{i}wﬁreated water to be used at

cunstr%ﬁ%rf ti% Rﬁk@i?}[ﬂ&d and against the

total raqmnenmnt:;] water, nnly 10-15% of required

from available sewerage

-l.‘eferred to as “STP"). As

' 3 i

quanht},ﬁifaﬂ“auail nI: at 1:1.‘|Jn:;tm-:ﬂnn sites.

30. That, owing to the above said force majeure circumstances
and reasons beyond the control of the respondent comparny,
it was extremely necessary to extend the intended date of

offer of possession mentioned in the allotment letter,
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That for the purpose of ensuring the delivery of the
possession, despite lockdown, the respondent company was
seeking permission to resume construction of the said
project. The respondent company got the permission
certificate on 01.05.2020 by the municipal Corporation of
Gurugram, Haryana subject to certain safety restriction and
conditions. Therefore, it/ 3; ‘humbly submitted that this

"-TT-L- "..."'1__1.;1.1..-
o £ar ider the bona fide of the

'. H:ldls:iglrng,msl'l the respondent

.'.1' Mﬁ&!&aﬂeﬂ to real-estate

J piﬁ tinent to ﬁwnﬁ\ en h qt the respondent

,-..F-L

company is Egg‘lla'amely
of the said pm i

the towers in phe@;r-— 1 i
all prevailing advefmﬁaé,‘_mﬁy' final finishing work is

wnesrd] A RER A

The respun-tn anamr craves- leave. uF~t]1i5 authority to
) ﬂllﬁfrf‘ﬂﬁ' if found' necessary, at any

stage of the proceedings. The respondent company shall

add, amend

submit any documents or details as may be required by this
authority. The Respondent Company also craves leave of this
authority to make further submissions at the appropriate

stage, if so advised.
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33.

34,

Copies of all the relevant do have been filed and placed on
the record. Their authenticity is not in dispute, Hence, the
complaint can be decided on the basis of these undisputed
documents and submission made by the parties.

jurisdiction of the authority

The respondent has raised an objection regarding
jurisdiction of authority to entertain the present complaint.
The authority observes, .Ehﬁ.hit has territorial as well as
| "F{fﬁ-;w adjudicate the present
complaint for the reasnng _ hp w.

E. ITerriturla!,ﬁl/ gﬂhp"r‘f”’i*;' o\
As per notificatiof no - 1192/2017- EfGP dated 14.12.2017
issued by T&m&'ﬂ nd Euu:l;}"y F*ai'lqmg :I]eparl:ment,. Haryana

the j urisdlct#ﬂﬁ Haryana I}t:al Esﬁatz ﬁigplgplatm]r Authority,
Gurugram sha,]T hfql‘q[rlrlﬁ G g!ra ﬂlﬁb‘iﬁt for all purposes,
In the present da;e ;EEE pr Hn qLiEsH‘i:m is situated within
the planning are,a‘"'hf :ﬁgﬂgﬁam"hsnict Therefore, this

authority haqﬂﬁgim tEﬁ%ﬂ?ﬂaﬁJmsdﬁ:ﬂun to deal with
the present comp

E I Suhje:tjuaétpr jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter

shall be responsible to the allottees as per agreement for

subject matter juns-ﬂt

sale. Section 11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsibie for all obligations, responsibilities and
Sfunctions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees
as per the agreement for sale, or to the asseciation of
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allottees, as the case may be, till the conveyance af all
the apartments, plots or buildings, as the case may
bz to the allottees, or the common areas to the
associgtion of allottees or the competent authority, as
the case may be;

The provision of assured returns is part of the bullder
buyer's agreement, as per clouse 15 of the BBA
dated........ Accordingly, the promoter is responsible
for all obligations/responstbilities and functions
including payment of assured returns as provided in
Builder Buyer's ngeema'nt

Section 3+Funcﬁm"
34(f) of the Act pmﬂq"_ !
obligations cast upan |
and the real eState bg

mrﬂundpég )pg.?r defe

So, in view of the prc-wsmns of the Au:t quoted above, the

dirﬂure compliance of the
IMOLers, the allottees
“ﬁﬂr.rs Act and the

authority has t:nmplete ]urisdu:uan to decide the complaint

regarding non- c-:}mpliance of nhligatinns hy the promoter

-« |

leaving aside EDM’EEDEHHDH whlc:h 15 to .ha decided by the
adjudicating officer if pursued h:-,r the mmplainants at a later

\‘.\'1.‘; --:'u

stage. - “f : _, e
Findings on g;airellif ti‘micnn@hlmu
F.1 Delay po ﬁeﬁslﬁ‘n '

Relief snught 55£ _thl: cﬁgtplﬁmnntk Direct the respondent
to pay interest at 20% per annum from the due date of

possession i.e. 30.10.2016 until the physical possession of
the said unit as per section 18 of Real Estate [Regulation
and Development) Act, 2016,

In the present complaint, the complainants intend to

continue with the project and are seeking delay possession
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charges as provided under the proviso to section 18{1) of the

Act, Sec. 18(1) proviso reads as under.

“Section 18: - Return of emount and compensation

18(1). If the promoter foils to complete or is unable to
give possession of an apartment, plot, or building, —

Provided that where an ollettee does not intend to
withdraw from the profect, he shall be paid, by the
promoter, interest fnr every month of delay, till the
handing over of the p i at such rate as may be
prescribed.” -

36. Clause 10.1 of th ﬂﬁ{ uyer's-agreement, provides for
handing over pgﬁ%@%mamepmdu:&d below:
10.1 EEW e pnmsi’inn uﬁgﬂ épm apartment

The Dweruper,ﬂ:ampun_p hnsad on its prs‘ﬂ'ﬂt plans
and estimates and subject to all just exceptions,
contemplates to complete construction of the said
Bullding /said Apartment within a period of three and
half years from the dote of execution of this
Agreement unless there shall be delay or there shall
be failure due to reasons mentioned fn Clauses 11.1,
11.2, 11.3 and Clause 41 or due to failure of intending
Allottee(s) to pay in time the price of the said
Apartment olong with other charges and dugs in
accordance with the schedule of payments given in
Annexure F or as per the demands raised by the
Developer/Company from time to time or any failure
on the part of the intending Allottee(s] to abide by all
or any af the terms or conditions of this Agreement

37. A flat buyer's agreement is a pivotal legal document which
should ensure that the rights and liabilities of both
builders/promaoters and buyers/allottees are protected

candidly. Flat buyer's agreement lays down the terms that
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govern the sale of different kinds of properties like
residentials, commercials etc. between the buyer and builder,
It is in the interest of both the parties to have a well-drafted
agreement which would thereby protect the rights of both
the builder and buyer in the unfortunate event of a dispute
that may arise. It should be drafted in the simple and
unambiguous language wﬁiﬂl .ma].r be understood by a

common man with an or

should contain a \J\SI% rd to stipulated time of
delivery of pnﬁaﬁ}p phtéfqh;ﬂplnt or building, as
lln_

. ‘;"LL E‘:'E'
the case ma l:i;b d the rlght BI the hu_wmrsjailntte&s in case
of delay in pﬂ:ﬁe%gf
38. The respon E‘Fﬁ:j Llym]r to handover the
possession nfl: tw.rlﬂnn a period of three

and half years from -ﬂaﬁ’fb?ﬂemuﬂn of this agreement

unless there%hal] g’%dﬁ ﬁ%?&hﬂﬁl be failure due to

reasons mer;,douid ﬁ‘; di:jﬁa' l.flisi 11.2, 11.3 and Clause 41

or due to failure of intefiding aﬂr}ctee[sj rtL pay in time the
price of the said apartment along with other charges and
dues in accordance with the schedule of payments given in
annexure-F or as per the demands raised by the

developer/company from time to time or any failure on the
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part of the intending allottee(s) to abide by all or any of the

terms or conditions of this agreement.

39. Admissibility of delay possession charges at prescribed

40.

rate of interest: The complainants are seeking delay
possession charges, proviso to section 18 provides that

where an allottees does not intend to withdraw from the

project, he shall be paid; b

AT

'-'H.-\.\.

month of delay, till the hand
%f%

r heen prescribed under

Pmmuter interest for every

over of possession, at such

rule 15 of the rdlgs. | (%auduced as under;
f N *-cgu

Rule 157 Prescribed rate aﬁmmr&rs-mwm to
section 12, bse&;-ﬁmn{#} and
(1) s.imm 12
sectio E ] ; f}e::‘t[an 18,
the “in e rate i be the State
Bank u% hest ﬂgﬂ@ﬂ cast uf lending rate
+206,: _q'+.._

Provided that “in. PXodte. Bank of India

is not in use, it
imark lending rates

marginal cost of lending rate.
shall luged by such be
"'""“f' %XA ik of !ndia muy.fix from time to
time {:(1 bh -
The legislature ;J 3«%}‘” ;_?.,Llﬁarﬂinate legislation

under the provision nl" rule 15 of the rules, has determined
the prescribed rate of interest. The rate of interest so
determined by the legislature, is reasonable and if the said
rule is followed to award the interest, it will ensure uniform

practice in all the cases.
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41,

42,

43,

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date Le, 06.10.2021 is 7.30% p.a. Accordingly,
the prescribed rate of interest will be marginal cost of
lending rate +2% i.e.,9.30% p.a.

The definition of term 'interest’ as defined under section

2(za) of the Act provides th E{‘}he rate of interest chargeable
i 8 3 57 =

-
'r_;l' Wy

nater, in case of default, shall be

equal to the rate Jb,"tf est, v }hhﬂ‘te promoter shall be
'4 ! L | 2
liable to pay ;/ﬂ i:%‘ \(&%q_fault. The relevant
& iR A

from the allottees by l:héf

\

“(za) " ; ?‘a& Fturub}ﬂ by the

promoter.or &

Explanation,—For the purpose ¢ i%

(i) the rateofinterast ol ram the allotiee by the
promoge, _ shall be equal to the rate
of in ihich.the promater shall be linble to pay

(i) th able by the promoter to the allottee
sh b _:_:_I":__f-" :':' rﬂﬂl‘l"ﬂd Ehl?
amou dny partthel ediite the amount ar

part th d inter egn s refunded, and the
m;?z % iabj fh:_qfﬁéﬁ to|the promoter shall
be' A te-the-aliot ‘defaults in payment to

the promoter till the date it is paid;”
Therefore, interest on the delay payments from the

complainants shall be charged at the prescribed rate ie,
9.30% p.a. by the respondent/promoter which is the same as
is being granted to the complainants in case of delay

possession charges.
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44.

45,

On consideration of the circumstances, the evidence and
other record and submissions made by the parties, the
authority is satisfied that the respondent is in contravention
of the section 11(4)(a) of the Act by not handing over
possession by the due date as per the agreement. By virtue of
flat buyer's agreement executed between the parties on

30.04.2013, the pnssesswh},uf the booked unit was to be
SR
delivered within a peri' of three and half years from the
lfa::ﬂj"l. 1l
date of execution nf‘@ agmﬂmept which comes out to be
ARSI N
30.10.2016. /P 7T V) ﬁ"\ M
} ol -I"- L-.-':"f "EF % "l L

Section 19[1“'!];}_ qﬂ' the Act obli rgates tI:Ie Tﬂut‘tt‘es to take
possession $I"§§l

of receipt _Fﬂc pati m G : ﬁﬁse Z months' of

hs from the date
reasonable time. r,l'm» complainants keeping
in mind that even .inﬁts‘agﬁaﬁ of possession practically
he has to ar?nﬁa !Et ﬁ%h%ﬂﬁd ]‘Eﬂmsitﬂ documents
including but nup: | 1ted m uﬁpenﬂun nf the completely
finished unit bt t\.i'ilr s is sﬁ'ﬁfeﬂ to tﬁat the unit being handed
over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession l.e.,
30.10.2016 till offer of possession of the subject flat after

obtaining occupation certificate from the competent
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46.

47,

authority plus two months or handing over of possession
whichever is earlier as per the provisions of section 19(10)
of the Act.

Accordingly, non-compliance of the mandate contained in
section 11(4) (a) read with proviso to section 18(1) of the
Act on the part of the respondent is established. As such

complainants are enl:itled.&g; j;la%ayed possession charges at

of delay on the /a;ndfln “Is!:gf complainants to the
respondent frgfn‘ﬁiia‘ dﬁf d re of _r_@slnn i.e, 30.10.2016
till the offer of W
occupation cate‘fr l; gt thm‘lr_l,f plus two

months or h}@:mE{WH of [:g-t]rs

per the provisit j,,].ﬂ{:i aF ﬂm Act read with rule

lfhmrer is earlier as

15 of the rules and se ﬂ 'ﬁf the A:L

DhﬂtﬂﬂﬂﬁMﬂé&h&%l” + ,T

Hence, the auﬁmritjfrl'lqreh;; - passes l:his ﬂrder and issues the
U/

following directions under section 3? of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

. The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession i.e., 30.10.2016 till the
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1.

il

Iv.

VL

offer of possession of the subject flat after obtaining
occupation certificate from the competent authority
plus two months or handing over of possession
whichever is earlier as per section 19 (10] of the Act.

The arrears of such interest accrued from 30,10.2016
till date of this order shall be paid by the promoter to
the allottees within a period of 90 days from date of

be payable by Iy \fﬁ;ﬂ&r to the allottees before
10™ day of each-sut equ

" . gl | “
I.:- ! .- ; --. g v“"!.\.
"?"-.

of the rulfs":m W4
The res : ?nt‘mdwéﬂd I:hha;i‘&nver the physical

of 'I.’]'IE;- suh}a:tp.-ugil: aﬁterjﬁbtajmng OC from
] r P |
the ﬂ:gteu zﬂuﬁmﬁtyé |[- | S

|'1 ﬁ‘f élrﬁrr;ﬂﬂm pay outstanding

The comp
dues,ﬁq‘\fﬁy gdjlgsﬂ%g]t of interest for the

T -
delayed perfod.” = R HJ

The 11:_21»0 ﬁi ble from the allottees by
the p I:é’!"liI g: ﬁsﬁﬁkha charged at the
prescﬁbéd || rﬂhﬂ EQ / Hh?.:-'.rﬂﬁrizu by  the

mspnndent}prumut&r which is the same rate of

interest which the promoter shall be liable to pay the
allottees, in case of default i.e,, the delayed possession
charges as per section 2(za) of the Act.

The respondent shall not charge anything from the

complainants which is not the part of the agreement.

48. Complaint stands disposed of.
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49. File be consigned to registry.

[Samj/]{unmr] HHHF M]

Member Member

Haryana Real Estate Regu]atﬂr;,r Authority, Gurugram

HARERA
GURUGRAM
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