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BEFORE THE HARI'ANA REAI, ESTATE REGI.ILATORY
AUTHORITY, GIJRUGRAM

Complaint no. t L727 of 2021
Date of filing complaint: 02.04.202L
First date rof hearing t 22.O4.202L
Date of der::ision : 06.10.202L

ORDER

1. The present complaint has been filed by the

complainants/allottees under section 3L of the Real Estate

(Regulation and Development) Act, 20L6 [in strort, the Act)

read with rule 28 of the Haryatra Real Estate [Regulation and

1.

2.

Shri Naresh Kumar
Smt. Nisha Yadav

Both R/O: - RD-183.A, Dharampura
Exte n s i o n, N aj afgartr, N eWD$1S,1.;+1,'1 0 0 + 3

Complainants

Versusr

1,. M/s Imperria Sitructures Ltd. 
I

Regd. Office alt: - A-25, Mohan Cc,operative, 
I

Ind'ustrial Estrate, Mathura Road, New Delhi- 
|

1,10044
Respondent

CORAM:

Member

A]PPEARANCI]:

Member

Sh. Sukhbir Yadav (Proxy Counsel) [AdvocateJ Complainants

Ms. Tanya Svuarup (AdvocateJ Respondent
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Development) Rule s, 201-7 (in short, the Rules) for violation

of section 11(a)[a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the

provision of the Act or the rules and regulations made there

under or to the allottees as per the agreement for sale

executed inter se.

Unit and proiect related

The particulars of unit e consideration, the amount
A.

2.

InformationS. No. HeadS
1. i(rrre and location of the 'P :oject. l"Esfera Phase-11", Sector-

37-C, Gurugram

2.
1:: ,,

Proiecttarea='
.::: 60460 sq. mtrs.

3. Nature of the Proje$- Group housing colonY

4. litylofcr; tl'..ot. no. and

statust

64 of 207t dated
16.07.2071valid till
15,07.2017

5, Namr: o,f the license hol.dr:rr Eftprime InfowaYs Pvt.

[.td.=And Ors.

6. ngnq registered/ not re6;istered Registered
Registered vide 352 of
2017 dated 17.1,1.20t7

7. RERA registration valid urP to 31.12.2Ct20

B. Unit no. 602,6th floor, tower C

(annexure P-4 on Page no

37 of the comPlaint)

9. Unit admeasuring 1435 sq. ft.

[super area]

fannexure P-4 on Page no

37 ofthe comPlaint)
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30.04.2013

[annexure P-4 on Page n

35 of the comPlaint)

Date of'flat buYer's agreement

Construction linked PIan

[annexure P-4 on Page n

77 ofthe comPlaint)

plan

Rs.61,97,625/'

(annexure P-4 on Page
47 of the comPlaint

Total consideration

Rs.60,95,445/-

(annexure P-5 on Page no

84 of the comPlaint

Total amoun
complainan

Developer/ComPanY

estirrrates and su
just excePtions,

of three and half
years from the date of

be delay or there
shatl be failure due to
ieaSons mentioned in
Claules L!.1, 11.2, 113
and Clause 41 or due to
failure of Intending
Allottee[s) to PaY in time
the price of the said
Apartment along with
other charges and dues i:

accordance with the

schedule of PaYments
given in Annexure F or as

per the demands E1!9q-

Possession cl

.l:: .:..

::: ii
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Facts of the co

Complaint No.1727 of 2021,

by the
Developer/Company
from time to time or any
failure on the part of the
intending Allottee (s) to
abide by all or any of the
terms or conditions of
this Agreement.
em

rated under the

identification

B.

3. That the respop*$t

Companies Act,

number (CI

number as 1

That respondent, ng buil / developer along with its

subsidiary &r coll

with a group

rator land companies came up

using ect namely 'The Esfera'

[hereinafter re as the sai 'project'J) located in sector

The respondent and its37C, Gurugram. Haryana.

p a residential colony/

:1987 91 and registration

4.

Due date of delivery of 30.10.2016

(Calculated from the date
of execution of flat

Not obtained for this
tower

7.02.20t8

tower- G,H, I and

Occupation

rs 11 months 6 days

subsidiary co were to
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15.

76.

1,7. Offer of,oossession Not offere:d

18. Delay'id,handing'overof 
.,

p osser;Sf o n;till' date'of 0rdr:i
i.e..06,10.202,1
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township of high standard project and have obtained Iicense

bearing no. 64 of 20tL vide memo No. LC-1303-IE[B)-

2O1L/2664 dated 07.03.201.1 from the Director, DTCP,

Haryana and Chandigarh for the promotion and development

of the proposed said Project.

5. That the complainants along with their family members

visited the project site and marketing office of

respondent. The office, figgff],9f developer represented

the brochure, pry*urifqhffiil?tia schemes and confirmed
H

that the oroiell 
,y,,1ul]-P;rd8*yt;t;a 

bv vear end or

3L.r2.2OLs rr,*_*$* .is.pl,ti,"wLd.Y "mentioned 
in flat

buyer's ,gr.dffifihEteinana* .ffi"!d:as the 'FBA1 and
]' 1 ,, . +*

that the ..tn,9-;1;nt is ouliflatef t: aair_jr1\o the agreement'

6. Thar after 
;- Fsiq,s", *gbri,i,irye0,. 

of 
:lh: " 

proiect location,

constructiont.{ritt,g,ll 
?:O,u $tiri1W,'', 

dbmmitments in

December 20 J': ,$'9o1rptfli?r:T bought a zBHK

apartment, in ..:H#: ,ffinntOli, Uearing unit no' - 602

in tower . ffi-* -gf lf} f:,:, ,r$*.rsuring. 
super

area of 1a3lb ,q fr. ((tre["e1nfltter*dierredfas the said 'unit')

in the said ry.,"q4$t ,Sgry iP qiE.ry{ll3ttee Mr' Mahavir

sh. sir;;;*rt sinet, n7o c-is62, Ansal Palam

Vihar, Gurugram, Haryana, after approval from the office

bearers of responclent for endorsement and transfer of unit'

7. That after the purchase of the said unit, the respondent

endorsed all ttre documents in the name of the

complainants on 05.02.20t2 and subsequently the

Page 5 of 30
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complainants becarne a bona fide purchaser in the project

of the respondent.

That the respondent on 30.03.2072 issued a confirmation

letter for the said unit at the basic sale price of Rs. 3100/- per

sq ft, along with details of other charges and PLC charges

summing up to Rs. 61,97,625/- as total sale consideration.

That the respondent executed a pre-printed, Arbitrary,

unilateral flat buyer's agLq#bgnt with complainants on
-".}"l

30.04.2013 for the said u*uBTHupossession was committed
: r[ -;i. ;', 6].

to be delivered by 30.i$56lt'6lfdeclared under clause 10.1.

Thzrt the complainartts paid as and when respondent

rais;ed thre demands lor instaltnents for the booked unlt.

That the complain;ants have lhonoured all the demands

raised bll the resrpondent tillt 13.01.2018, and paid the

respondent a totrrl amount of Rs. 50,95,441;/- including

taxes whiich is almost entire arnount towards the purchased

said unit.

That the, proiect is already delayed by IrICrIe than 04

years, and still it is incornpletel hence there is an

apprehertsiotr in the minds of the complainants that the

responde)nt party is playing l'raud and there :is somettring

fishy which respondent parfy is not disclosing to the

complainrants just to embezzlle the hard earnr:d money of

the complatnants. It is highly pertinent to nrention lhere

that the respondrlnt wants unjustified enrichrment on the

money of the conrPlainants.

B.

9.

10.

L1,.
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HARERA
ffiGURUOI?AM Complaint No.1727 of 2021

1,2. That it was observed in a recent site visit to the project site

,that respondent has illegally charged the complainants for

the park facing PLC, as all the balconies of the said unit

are either facing the adjacent or next tower or the

'nearby other project' (out of the proiect complex).

Moreover, one needs to bend down from the balcony to see

the park or greenery, and hence it was of no logic for the

complainants for naVin8;qffis*the park facing PLC

13. That the respondent's"iiffiq on account of PLC or

preferred location*,Fhffi6,jiiflragre a way of charging
: 

'o"{p,lp.Trn,s with reference tounnecessarily frorrl'thdJ(

'Corner pl,C', itreie'is ns*iilearring to preferential location

:r" iL lnrrging- 'Conner PLC' on all the flat

owners "f fhel r,op,u.,,cfr1p#i"ff;- ldtf]ib 
no meaning of

,preference' withl #"f"*unC. .to,' S'"-* eharged PLC on

complainant's 6'tffi-"ffi +f"14" o,f'AChand is completely

false, fictitious 
"fitU;iffij3arV,-'-and 

is being charged for

t4. That the .$spon,t.nt ffig .?aited.l"'to,='[ive possession on

30.10.2016 as committeti, ih flaG buyer's agreement, and

" '; ',"..' "

totally failed i<i f,iliiti hid*prrihises and commitments. The

complainants also realizes that the corner & park facing

PLC is completely uniustified on the unit of the

complainants and hence this claim appears totally false,

fictitious and imaginarY

15. That the uniustifie'd PLC are concurrently increasing the cost

of unit/ apartment for complainants, without any advantage

PageT of30
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given to the complainants by the respondent and hence it is

mere a way of self enrichment for the respondent.

L6. That the complainants visited the said project's site on

30.03.2012 and it was seen and observed that the

possession would still take another 2-3 years, as the

whole construction material was lying in scattered

condition and work of flooring, grilling on balconies,

fixing window glass pi_ r9ffiu'lifi;I{ork, 
garden development,

wooden work, trtcttiitff.ffi't-1,1 g and inner rods etc were
;, - r'{:

still pending and likely" to
..=::. j. ; ,ii I

further immense time bY

the respondent.

has been veiy.ie,gtigan,t",andi:taiebss "in performing his

parlt of the' agreemernt even after gap of more than 9

years from bhoomi pooian i,,e.19.02-201,2.

1,7'. That the complainants wrr:te email to the respondent

witlh their concern over the observations ;and

apprehension to 1<no#x:h'e""i date of delivery of

the unit/ project siS it was already delayed b1r more than

04 years, hrowever the fesprondent gave another lake

assurance of possibility of completion of the project arld

final possession b)' larst qual'te'r of 2021"

1tl. That due to above acts of ttre respondent and in vierru of

the terms and conclitions ol the flat buyer's; ?$Ie€ffLellt,

the complilinants; have belen unnecessariJty harassed

mentally as well as financliatly, therefore ther respondent

is liable to compensate the complainants orl account of

the aforesaLid act of unlair trade practice. It is worth

Page 8 of 30
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That for thr: first, tim

observed that the Possc Ionr"wilt still take another 2 - 3

yeiars. The cause of a.ction is arlive and continuing ancl vvill

such time as this authrcritY

restrains thre respondent parrty by an order of injunr:tion

and/or pasrses the necessary orders'

20. That the complainants rlo not want to withdraw frorn the

project. The respondent hLss; not fulfilled his obligations

thereforeaSperobligatiorrsonthepromoteruinder
section 18t1l of tlhe Act of' 2Ot6 and it is obligatoryr and

mandatory on the part of the promoter to pay interest at

complaint No.t727 of 202t

mentioning here that the agreement contains clause under

head 'Time is the Essence of Contract'. The complainants

have already paid almost the entire cost of flat to the tune of

Rs. 60,95 ,445/- as agreed by the respondent in his statement

of accounts, and thus completed his part of the contract

agreement in time whereas respondent has measurably

failed to complete the entire work of the construction in time

i.e. upto 30.10.2016 a after lapse of about 10

years as said unit was e year 20tL.

L9, f action for the Present

complaint arose'',|hi
ri isi:

;;t',t;wfiEn 
-"the FBA, containing

forced upon the: allotteles. 'llhe cause of action furl[her

arose lvhile, pay,ing PLrC r:hirrges, and further ciaus;e of

action arose on '30.10.20L6 when the respgndelt party

. ! - I :--

failed to deliver the projer::t as promised in the FB'{ and

rvhen d'uring, the site visit it'uvas seen and

Page 9 of 30
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l"he prescribed

handing over the

C.

21.

Ilelief sought bY

'Ihe complainants

til

Reply by the

The respondent

provisions

is autho

sign, verifY

23. That, it is su

company in its

II" situated at

'said project').

(ii)

D.

22.

intNo. 1727 of 20ZL

Direct the

annum

30.10.201

said unit

IRegulati

Direct

withi

of

al

in

every mo th of delay till the

n.

co inants.

SO followi g relief[sJ:

nt to interest at 200/o Per

m due d te of possession i.e.

until the p possession of the

n 18 of Real Estate

t) Act, 20L6.

complete the Project

the possession

fined timeline

the respondent

under the

Mr. Varun Kumar

company, to

ority.

.tc,t

ho

at e prese complaint has been filed

in:;t the ent company in

being oped by the resPondent

th

tby the comPlai

respect of the to

sing proj titled as "Esfera Phase

Haryana (hereinafterC, GU
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24. That, it is submitted that the flat no. C-602, [hereinafter'Said

Flat'J in tower-C [hereinafter 'Said Tower') situated in the

said project, had been allotted to the complainant by the

respondent company vide allotment letter dated 02.03.2012

flrereinafter 'allotment letter') on the terms zrrd condition

mutually agreed by the allottee/complainant and the

rr:spondentcompany. , ltl ,,, i

25. It. is submitted that clausdirl0,:1"of the agreement has been

'1 ' 

::;;i;!ir;: i;: 1':

duly agreed by the complainant. In view of the same, the

respondent company had intended to complete the

construction of tire said nat on ti*.. It is pertinent to

nnention that the respondent company had successfully
::

completed the construction 'of the said'tower, and procured

the occupancy certifiCates for three towers out of 9 towe'rs in

the said project. Flowever the construction of all the towers is

completed and 
=in liabitable'.stag€, in fact ther respondent

company had already applied for grant ol' occupation

certificate for rest of the tovvers of project including the

tower - "c", whr:re the allottr:d unit situates. Further it is

pertinent to mention here tha'[ respondent company already

iintimated the complainant about the factutn of its OC

Application though due to certain force majeure

circumstance, majorly the outbreak of second covlD wave in

Page 11 of 30
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allotted

ttre project it;

Developme

happy all

physical po

to its resPecti

said project.

26. I'hat, the

at this cri

rvith orders

Complaint No.t',t27 of 202t

r\pril 2021 anid su own in Haryana State, the

IDTCP, Haryana could not

lthe respondent to offer

0C well in time enabling

the physical possession of the

allotted unit to the com ai t. That it is reiterated that

fit out possession, andunit is readY for

tocommunication with rega is aspect have alreadY been

sent to all eligJible allo ng e complainant herein.

That it is imPortant on r that the Project

OC of the Phase I of"IISFERA" cornpri

Country Planning

more than 100

hase.. That the

vely delivered

OC on the

liquidity crunch

lleen saddled

in the

project, on accou by various other courts.

The total amount these decrees exceeds

an amount of said project involving

eagerly awaiting the

be prejudiced beYond

lhundreds <lf

ers

wh

possession of

Page LZ of 30
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cleve

income

of Rs.99

and the

shortly.

28,,

repair in case anY

project is almost comPl

27. That, on account of m al

many other allottees not

the companY, with great

has managed to secure a last

from SWAMIH I

Investment Fund IAI

v,rindow decl

I\{inister to p

of stalled,

Iunding to co

a sanction on 23

the compan

That, it is humblY sub

pleased to consider the deo

and distinguish the tco

payi

Complaint No.1727 of 2021

order be passed when the

exiting the Project and

g their instalment amounts,

Ity, in these turbulent times

funding of Rs.99 crores

I. The said Alternate
;)

.blished under the sPecial

the Hon'ble Finance

for the comPletion

residential

housing /mid-

require last mile

pany was granted

tion of the status of

" for the amount

I to be recellved

to be released

tha this authoritY maY be

the respondent company

pany from the bad repute

ers. It is Pertinend tobeing imParted to rea bu

Page 13 of30
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29.

severally

company a

and ci

of the respo

parties i.e.

Complaint No. t727 of 20Zt

mention here that the ent company is extremelY

c0mmitted to comPlete th - 2 of the said Project. In

fact, the super structure of in phase - 2 [incl. tower

-C) has already been com

and MEP works is going

construction labourers a

the internal fin"lshing work

full swing with almost 300

inLtent of the appellant

ng hard to achieve the

the entire project desPite

all prevailing adve

That, it is releva that several allottees

have withhol which is further

the respondent

jeure conditions

the control

herein below, the

construction wo e said project. Both the

I as the resPondent

company had-co

signing the eilo

itial stage while

at some delaY

rnight have occurred in that is why under the

n the allotment letter, itforce majeure clause as

is duly agreed bY the

company shall not be I rform any or all of its

of any force majeure

com t that the resPondent

obligations during the

an

ned

ble

Page 14 of 30
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entitled to extension of r delivery of the said flat on

nces beyond the control

of the respondent com nter-alia, some of them are

mentioned herein belo

started construction

over ning all necessarY

sa from different

circumstances and the tim

of its obligations shall

unequivocally agreed

respondent comPany

account of force majeure

state

buildi

the pro

received

said

req

That, owing to u

Delhi NCR, the H

y stand extended. It is

, the complainant and the

e respondent company is

after getting

ty and named

company had

ng of apartments in the

and on their

the under

air pollution levels in

e Court ordered a ban'ble Sup

on construction acti s in the region from

04.1.1..201,9 0 S,

ty.

ich was a blow to realtY

ir Quality Index [AQI) at

required for Performance

developers in the

Page 15 of 30
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the time was n

severely un for

Central Pollu

AQI levels

conditionally .1,2

activities to d

the complete

Court on 14.0

by the

India

to pa

03.05.

the p

lockdown i

toa

return

6 lakh wo

lakh wor

of lockdown

impact and

I

Complaint No.1727 of 2021'

900, which is considered

dwellers. Following the

Board ICPCB) declaring the

the SC lifted the ban

019 allowing construction

between 6 am and 6 pm, and

by the Hon'ble Supreme

as lifted on 1,4.02.2020

e Gorrernment of

24.03.2020 due

lly unlocked it in

great impact on

abour. The 40-daY

24, which was further

tly to May 17, led

leaving cities to

ated that around

villages, and around 10

f camps. The aftermath

periods has left great

for resuming the fast

Iar

the

nu(

not

on

ca

nt

Page 16 of 30
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on

lt

ieving the timelY delivery as

ning the requisite sanctions

agreed under

) That initiallY after

concerned authorities, theand app s fro

commenced constructionrespondent m

work and ng the necessary infrastructure

including la machinery, etc. However,

since the halted and could not

be carried o er due to the force

majeure above, the said

in the labour was

ses, without

,ction work.

I which was

wasted,,/deterio rated

the plants and

foir the tirnelY

got degenerated,

respondent company

t to mention here that

work was stoPPed /
air pollution during

also I

there

Further,

purchased

causin

machi

comp

resulting i

running in

every year

to

cro

isa

the

banned /

Page 17 of 30
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winter sessio

(NGT), and

manpower

distressed.

multiplied

n

oft

ry th

byl

fter

,flo

Ho 'ble National Green Tribunal

I stayed the material,

work has been disturbed /

respondent comPanY had to

manage and rearr nge r the same and it almost

period toti of banned / stayed

achieve the P

by the de

take p

Rs.5

budget

econo

con

when i

was a

possible

extent, also

a great t,

remain the worst hit

the transactions that

sudden ban on

has resulted in

market to be

subsequentlY

ng demand across

its uniqueness as an

rought a Iot of

al[, - especiallY

doubt, everyone

and initialltY all

slowed down to a large

respondent comPanY to

wage disbursement to

n, and day-to-daY

pal

tra

all

th

dail

procuring nds yco

Page 18 of30
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activities,

payment/

the

availa

comp

cons

becomi

con

total

quanti

That, owing to

and reasonrs b

30.

it was extremelY

on involves a lot of

at

rh

ite for several activities.

I there is extreme shortage of

and the construction waswater in

directly a

of

Hon'ble Pu b and Ha

dated L6.07 01

to use onlY trea

treatment

activities.

by rtage of water. Further the

High Court vide an Order

o.2OO32 of 2009 directed

m available sewerage

ferred to as "STP"). As

frastructure and

very limited in

in the ongoing

District, it was

the construction

water to be used at

and against the

5o/o of required

n sites.

a SA maieure r:ircumstances

d the co respondent comPany,

the intended date ofry

allotment [etter.

th

offer of possessio on in th

Page 19 of 30
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31. That for the

possession, desPite

seeking permissio

project. The

certificate on 01.0

Gurugram, Ha

conditions. The

authority maY be

respondent co

company fro

builders. It i

company is

of the said p

the towers in

all prevailing

remaining

32. The resPon

add, amend

stage of the

submit anY d

authority. The

authoritY to

to

nde

202

e respondent company was

e construction of the said

pany got the Permission

municipal CorPoration of

sub certain safety restriction and

y submitted that this

er the bona fide of the

the respondent

rted to real-estate

t thre respondent

the phase - II

civil works in all

completed desPite

nal finishing work is

is authority to

ry, at anY

ent company shall

may be required bY this

also craves leave of this

ns at the aPProPriate

d

t

'Ll t L'

le r(
ails a

mpal

rbmi

stage, if so advi

er

Page 20 of 30
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33, Copies of all the relevant do have been filed and placed on

the record. Their authenticity is not in dispute" Hence, the

complaint can be decided on the basis of these undisputed

documents and submission made by the parties.

E. furisdiction of the authority

34. The respondent has raised an objection regarding

jurisdiction of authority to entertain the present complaint.

t

As per notification no. 1,ication no. T'f9i2 /201,7 -ITCP dated 1,4.12.2017

The authority o

subject matter ;r.idd$ffiff adjudicate the present
.t'l

complaint for the reason3''1
lr' l, 

'i'

E" I Territorial

E.lI Subiect-matterjrurisdiction

Section 11[a)(a) of [he AcJ, 2016 proj'rides that the promoter

shall be responsiblp to tle allotteeg as per agreement for

sale. Section 11(4X+) is refroduced ap hereunder:

Section fl@)(a)
Be responsible for all obligations, responsibilities and

functions undet the prlvisions of thig Act or the rules
ond regulationf made lhereunder oV to the allottees
as per the agrepment fQr sale, or to fhe association of

.

issued by Town ancl Country PJlanning Departmernt, Haryana

ttre jurisdiction of Haryana Rr:al Estate Regulatory Authority,

Gurugram shall be'entire Guruppam district for zrll purposes.

In the present case, the prroject in question is situated within

ttre planning are;a of Gurugram district. Therefore, this
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ollottees, as the case may be, till the conveyance oJ'all

the opartments, plots or buildings, as the case may

be, to the allottees, or the common areqs to the

association of allottees or the competent authority,, as

the case may be;

The provision of assured returns is part of the builder

buyer's ogreement, os per clause 15 of the BBA

dated..,...... Accordingly, the promoter is responsible

for all obligations/responsibilities and functions
including payment of assured returns as providetl in

Builder Buyer's Agreement.

Section 34-

3a(fl of the Act prou
iiIii
$ure compliance of the

obligations cost t the allottees

and the real.*es.i.;qrEe'ggents under this Act and the
* . .-. '' #..' ', 'r:., - 'r ,

rules and

the Act quoted above, the

authority has contlllete jurisdir:tion to decide the complaint

regarding non-compliance of obligations by the prom(cter

leaving aside conlpensation rnrhich is to be de':ided by the

ardjudicating offict:r if pursued by the complainants at a later

t'indings on the relief si

li.I Delay PosseSsion

lRelief sought by,.the Complalirahts: Direct th3 resPonrCent

to pay interest iat 20a/o per annum from the due date of

possession i.e. 30.10.2016 urnli:il the physical tr)ossession of

rthe said unit as per section 18 of Real Estate (Regulettion

iand DeveloPmentJ Act, 201t5.

35. In the present complaint, the complainants intend to

continue with the project ancl are seeking delay possession

Complaint No.1727 of 202t

F.
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36.

Complaint No.7727 of 2027

charges as provided under the proviso to section 18(1) of the

Act. Sec. 1B(1) proviso reads as under.

"Section 78: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to
give possession of an apartment, plol or building, -

Provided that where an allottee does not intend to
withdraw from the projecl he shall be paid, by the
promoter, interest for every month of delay, till the
handing ove,r of the fas,segroA, a.t such rate as may be
prescribed.' u", 

*-= t - '

$eement, Provides for

g iS*eproduced below:

ofttre said apartment

The Developer/Compap based on lts present plans
and estimates and slbject to all just exceptions,
contemplates tp complete construQtion of the said
Building/said Apartmefitwttktn a pQriod of three and
half years frlm the date of e\ecution of this
Agreement unless there shatl be delay or there shall
be failure due to reasons mentioned in Clauses 71.7,

11.2, 11..3 and Qlause al or due tofa\lure of Intending
Allottee(s) to pay in time the pfice of the said
Apartment aloltg with other charfies and dues in
accordance wifrh the sahedule of payments given in
Annexure F or as per the demands raised by the
Developer/Company from time to time or any failure
on the part of the intending Allottee(s) to abide by all
or any of the terms or canditions of tkis Agreement.

37. ,A flat buyer's agreQment is a pivotal legal document which

should ensure th4t the rights and liabilities of both

builders/promoters and buyers/allottees are protected

candidly. Flat buyef's agr{e-ent lay$ down the terms that
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residentials, co

delivery of

the case

of delay in

The respo

possession of

and half years

unless

reasons

or due to

price of the

dues in acco

38.

govern the sale

n the buyer and builder.

It is in the interest bo the rties to have a well-drafted

the rights of both

dispute

agreement which

the builder and b nate event of a

fdi
als tc.

uld

in

a

protect

that may arise. I shou drafted in the simPle and

unambiguous la

common man w

should contain a

be understood bY a

an onal background. It

to stipulated time of

lot or building, as

allottees in case

to handover the

a period of three

tion of this agreement

be failure due to

with other charges and

e of payments given in

annexure-F or nds raised bY the

me or anY failure on the

.2, LL.3 and Clause 4L

til'td pay in time the

developer f com y fro
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part of the intending allotteefs) to abide by all or any of the

terms or conditions of this agreement.

39. Admissibility of delay possession charges at prescribed

rate of interest: The complainants are seeking delay

possession charges, proviso to section 18 provides that

where an allottees does not intend to withdraw from the

project, he shall be paid;..J moter, interest for every

month of delay, till the h over of possession, at such

r;rte as may be prrescribed a
' rl'

rule 15 of the rules. Rule.15 I
'i ', -,

of the r,ule'SiHl$"t"E has SpenEp-roduced as
'?' ,.,t,,,,r' ..;;t" n.:,S+,it ,. .,-rl;",..1.i';r" 

ti,,..I,

RuIe TS,.Prescribed rate of interest- [Provisa to
section 72; section 78 and sub-section (4) and

(1) Fo,r the purpose. of proviso to seiction 12;
subsec 

=r(z) 
ofteaion 79J "(1) For the purpose.of proviso to

section 78}ln'd sfib-iectiaas (!) ahd {7) o,

the "interest at the rate presciibed" shall ,

section 78}ln'd sfib-iectiaas (4) ahd {7) of section L9,
the "interest at the rate presciibed" shall be the S,:ote
Bllk of India highest mtgrgiiat cost of lending rate
+20/0,:','..::
Provided that ln cqse thev State Bank of India

the "interest st the r
Bank of india highe
+20/0.:

Provided that in r

time for lending to the general puplic.
40. The legislature in its wisdom in the subordinate legislation

under the provisi<ln of rule .t5 of the rules, has determirned

the prescribed rate of interest. The rate of interest so

determined by the legislature, is reasonable an,C if the said

rule is followed to award the irrLterest, it will ensure unifcrrm

practice in all the cases.
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42.

Complaint No.1727 of 202L

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in. the marginal cost of lending rate (in short,

MCLR) as on date i.e., 06.1.0.202L is 7.30o/o p.a. Accordingly,

the prescribed rate of interest will be marginal cost of

lending rate +2o/o i.e.,9.30% p.a.

The definition of term 'interest' as defined under section

Z(za) of the Act provides, 'it''the rate of interest chargeable

from the allottees by the r, in case of defirult, shall be

"(zo) "iileiiest"
promoter.
Explanatioi:....--'
(i) the"iate,

promoter, i
- .-'

It;ihqll b0ulter, in case

t€t€tit whiclt

(i0 the i.nterest prysi ' 

!!|!,lfr,e, rO.r,,gmotFrl 
to thet 

.all7tt7e
shall be from th
amoun{ c:!.r any p,q,

received the
amounl ctr any p,qrt the";.y1,gJ till tlle date.the crmounit or
parl theTeqJ and interest tfiereon is refundedi., and the
interest payable by t_he allottee to the promoter shall
be'from the date.Ehb alloftee deftults in pa.yment to
the promoter till the date it is paid;"

43. Therefore, interest on the delay payments; from the

complainants shall be charged at the prescritred rate i.e.,

9.300/o p.a. by the respondent/promoter which is the same as

i:; being granted to the contplainants in case of delay

FTOSSeSSiOn Charges.
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44. 0n consideration

other record an

authority is satis:

of the section 7

possession bY the

flat buyer's

3i0.04.201"3, the

delivered within a Pe

date of execu

30.10.2016.

45. Section 19[

possession

of receipt

:reasonable tim

in mind that

he has to

including

, the evidence and

made by the Parties, the

that t is in contravention

[+)[a) e Act bY not handing over

of the

subm

da

ment

.rc

iot

nd half years from the

ich comes out to be

ottees to take

s from the date

2 months' of

inants keePing

f possession PracticallY

uisite documents

finished unit but this i

the completelY

it being handed

over at the time of is in habitable

condition. It is further clari the delrrY Possession

charges shall be PaYab fro the

30.10.2016 till offer of

obtaining occuPation

the agreement.

between the

ked unit

o

By virtue of

parties on

was to be

ue date of Possession i.e.,

of the subiect flat after

from the comPetentfica
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authority plus two months or handing over of possession

w'hichever is earlier as per the provisions of section 19[10)

ol[ the Act.

46. Accordingly, non-compliance clf the mandate c:ontained in

sr:ction 11(4) [a) read with proviso to section 1B(1) of the

Act on the part of the respondent is established. As such

crcmplainants are entitled tO:d1:layed possession charges at

5tt'i:a; g.3oo/op.a. for r3ver/ monththe prescribed rate of in!.€ 
:

of delay on the ,*orn! p;id by the complairtants to the

respondent from the due,,dat6.,9t'noSsession i.e., 30.L0 .21)1,6

tiill the offer.of'possession of ttre subject flat after obtaining

occupation ceitificate from the competent authority plus two

months or handing over of possression whichevet: is earlier as

prer the provisionp, oi section 113(1J of the Act re:ad with rule

1 5 of the rules and section-l!) (|t0) of the Act.

H, Directions o.f the.authoritY' '.

47. [{ence, the authority hereby passes this order atrd issues the

following directions under se,r.:tion 37 of the A.ct to ensure

compliance of obligatiotrs cast upon the promoter as per the

function entrusted to the authority under sectiott 3a(f):

I. The respondent is directed to pay interest at the

prescribed rate of 9.30!l/o p.a. for every month of delay

from the due date of por:;session i.e., 30.10.2016 till the
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offer of possession of the subject flat after obtaining

occupation certificate from the competent authority

plus two months or handing over of possession

whichever is earlier as per section 19 [10) of the Act.

II. The arrears of such interest accrued from 30.10.2016

till date of this order shall be paid by the promoter to

the allottees within a period of 90 days from date of

this order and in {_every month of delay shall

be payable by th€
:: 1:.

ter to the allottees before

10tt' day of each si month as per rule 16(2)

of the rules.

III. The reSp-ondent is,directed to handover the physical
.. ?. I .  a f,: | ::

posseSsibn of the suUlect unit aftef obtairring OC from

the competent authority',,

IV. The Comllainants are diretted to pay outstancling

dues, if 5ny, after 'hdjiustment of interest for the

V. The rate of interest chargeable from the allottees; by

the promoter, in case of default shall be cfiarged at the

prescribed ratr: i.e', 9.30o/o by the

respondent/promotenwhich is the same rate of

interest which the prrcnloter shall be liable to pay the

allottees, in case of defa ult i.e., the delayed possesrsion

charges as per section 2tlza) of the Act.

VI. The respondent slhall lot charge anythlng from the

complainants whic:h is not the part of the agreement.

48. Complaint stands disposed of.
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49. File be consigned

s^ knmar)
Member

;]t".rAG,,
Member
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Haryana Real Estate Regulatory Authority, Gurugram
:'iill'ii l lllr'
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