HARERA

& GURUGRAM Complaint No. 2965 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 296502020
Date of filing complaint: 28.10.2020
First date of hearing : 08.01.2021
Date of decision : 06.10.2021
1. | Mr. Gopal D
R/0: - H. no. 2432, Sectop« " Complainant
Haryana- 122017 ”
0. -
1. | M/s Imperia Stru res’L A ‘*.A.;_._
Regd. Office aty'- N -25, M%hamtﬁ%gerﬁkfé
Industrial Estgte, glathura ‘Road, New D 1hi- Respondent
110044 . ! 121
CORAM:
Shri. Samir Kumar Member
Shri Vijay Kumar Goyal /* Member

APPEARANCE: ~ 4 &
Sh. Sanjeev Sharrga (Adv{di:;’tw) f ;§ :? ;’;&% Complainant

Ms. Tanya Swarup (Advocate] Respondent

ORDER

1. The present complaint has been filed by the
complainant/allottee under section 31 of the Real Estate

(Regulation and Development) Act, 2016 (in short, the Act)
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Complaint No. 2965 of 2020
read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there

ﬁ_‘{','.‘?.?.

under or to the allott ‘&&Xgeg the agreement for sale
iy i@;&i\

executed inter se.

2. The particular eration, the amount
paid by the of 1 handing over the
possession, @ ~1f am}xhave&beetll detailed in the
following ta |
S. No. ‘ ' -ﬁbrmation
1. roject”|“Mindspace”, Sector-62,

Gurugram

2. 8.35625 acre
3. of the pr "park colony
4. license™ no. 86 0f 2010 dated

gl  123110.2010 valid till
(LRI N Pe.gb.z020

5. Name ofthelicenseholder =/ |M /s Bakir Real Estate Pvt.

Ltd. And Ors.

6. Name of the collaborator DLF New Gurgaon Offices

Developers Pvt. Ltd.

7. RERA registered/ not registered | Registered

Registered vide no. 240 of

2017 dated 25.09.2017

8. RERA registration valid up to 31.12.2020
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9. Unit no. IMP-B-086
Virtual office space
(as alleged by the
respondent page no. 7 of
the reply)

10. Unit area 1000 sq. ft.
(annexure- [ on page no.
19 of the complaint)

11. | Date of execution of MOU il 04.11.2011
/?U‘d'f%@f; (annexure- [ on page no.

17 of the complaint)

12.

Rs. 62,50,000/-

13.

60,00,000/-

receipt on page no.
the complaint)

e Developer has
spresented to the

»{ allottee that the

| possession of the said
unit shall be handed over
by:the developer to the
allottee but in the event
“'of virtual space the space
?{il e registered in

| favour of allotee and
handed over to the lessee
within a maximum period
of 2 (two years after
approval of building plans
of the said project from
competent authorities of
the said project subject to
force majeure. That the
allottee hereby agrees

14.
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Complaint No. 2965 of 2020

accepts and confirms the
authority and power of
the developer for any
variation or change in the
location or area of the
said unit allotted to him
and that the allotment is
provisional.

15,

Due date of dellvery of 04.12.2017
possession :

(Calculated from the date
of approval of building
plan)

16.

Not obtained w.r.t the
| subject tower

I { % ower- C (ground
éto 13th floor)]

_:_ %} 2019

t a valid/ lawful offer
f possession

3 years, 10 months and 2

decision days.

E \:*n i

That the respondent company M/s. lmperla Structures

Limited advertised for the construction of a commercial

complex on piece of land admeasuring 8.35 acres called

Cyber/IT Park “Mindspace” in the revenue estate Village
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Maidawas, in Sector 62, Gurgaon Haryana. (Hereinafter
referred as the subjeét ‘project’)

That the complainant purchased/booked an office/unit no.
IMP-B-086 admeasuring super area of 1000 sq. ft. at the rate
of Rs. 6250/- per sq. ft. amounting total to Rs. 62,50 ,00/-

T

“;c»> on the assurance that

including other char_g,
construction shall be g%

would be hande%ovg;" rlin

I

of Rs. 60/- per sq. ft. payable from 01.11.2011 to till offer of

assured retu%% |

‘mmlsed\to pay to complainant
OE}" r mo h célculated on basis

possession as provided under clause 4 of the MOU. The
respondent further sold one car parking space to the

complainant for a consideration of Rs. 2,50,000//.
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W Wl

That as per MOU the possession of the unit in question was to
be handed over within maximum period of 2 years after the
approval of building plans from competent authorities as
provided under clause 4 of the MOU. That further as per the

possession clause, the possession was to be handed over

lastly by November 2

\however at that time the

construction of the proji' ar from completion.

;g,.OO/- per month
| =1
: N;’(;\fember 2011 to

its Wﬁe complainant, the

&/
ding over of the possession

30.01.2020 thb {ﬁﬁlﬂfya% ema dmg a huge amount of
Rs. 11,75,200 / without the ad]ustmentJof assured return. In
the said letter was mentioned as a virtual office space instead
of lockable space.

That as of today in March 2020, the complainant is still

without offer of possession even after the lapse of good 8 and
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a half years i.e., from 29.08.2011 to 01.03.2020. Hence, the
promoter is liable to pay interest @ 24% to the complainant.

C. Relief sought by the complainant.

10. The complainant has sought following relief(s):

(i) Direct the respondent to pay interest for the

delayed perlod of«%055e5510n as arrears of DPC and
AXERE £

| <l I\l } -% %
complaint befﬁ“re ‘thls authority thereby mxsleadmg certain

12. That thew i CD"?P‘?:P%I- has . filed the
facts and manipulated them according to the suitability of
their whims and fancies, the correct facts were not placed
before this authority, therefore, it has become the dire need

of the time to place the correct sequence of events to avoid
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vl o

13

14.

the deception and miscalculation. Thus, the respondent is
hereby seeking dismissal of the present complaint on the
ground of misleading and distorted information placed
before this authority.

That, on 29.08.2011, the complainant has booked an office

space with the respon_en@hgany at project launch, then

~,.f*,t/
named as “Imperia Bytro :f[ﬁr’désently known as “Imperia

Mind space”) lo;atfed ‘alg

Gurgaon, Hary/
/ )43
registration form

w

Government ‘had a@q t e ht geéiand whlch comprises the

',-r o
the respondent coNbanyff&' de%lopment in accordance
with its mas plﬁi

sectors and plo ' Tha--th?elh resppndent company
started conit y Ve rk‘tﬁ(é séud prc)]ect land after
obtaining all necessary sanctions/approvals/ clearances
from different state/central agencies/authorities. That, it is

necessary to mention that the respondent company received
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15

16.

17.

initial approval of building plans on 04.12.2015 and started
the milestone construction of the present project.

That, subsequently receiving the building plans as mentioned
herein above the respondent company started the
construction in full swing and also allotted the unit to the
concerned allottee. That{tg%res(pondent company on certain

SERS %
recommendation change ame of the project from the

“Imperia Byron” toﬁ'lmpe ia | 1n§j‘space” and the same was

V4 Q¥ ‘_”Mw\;.‘% ' 4
commumcated&gﬁlg@t _{te_‘i'_er \Hﬁeﬁe&g% dated 15.03.2016.
\y i
That the res '
issued the er of i \s !,es
commencement fw‘{ea e rent’ for,
. n 2% .‘%’%{ ; Il
admeasuring

1A
That it is a knewrf faet t J e‘n-pspon%dent puts all its money
e

"*8? %’ 4,,
received from" mé‘é‘llott upon the construction and default

in making the payment affects the construction speed and
the whole cycle of completion of the committed project,
therefore, the default in making the payment affects the

whole cycle of construction and eventually affects the
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delivery of the project to other allottee to whom the
promoters have committed the timely delivery. It is also
necessary to bring in notice that, in spite of several
difficulties and certain force majeure such as recent COVID-
19, the respondent company has procured the occupancy

certificate on 02.06.2020,;‘-"" lich shows the bonafide of the

e
b

the project in spite of the

many hardships faced " % f_‘]ketlngsr;le project.
3\ _% LY wﬁ_'

&%ﬂfﬁt '
S%fes that't

ally agreed
1y shall pay

e “offer of

etter dated

1 rental till

both circumsta

If the respogden ecom letgs the constructlon and

offer the possesm e co’f;’l'?p amr n% sﬁll the complainant
shall be getting the assured rental, or in case the respondent
company fails to offer the possession, the monthly
installment of assured return is payable to the complainant.

The respondent company has paid the assured returns to the
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complainant from the period starting from April 2012 till
March 2019 @ Rs. 27,000/- per month, consequently, the
complainants have almost received more than the amount

invested in the said unit. In further, the respondent company

was bound to handover the possession of virtual space

th’e “MOU "

That, it is re)evap f zen, Tere}q that&?due to the force
majeure cond‘ftlog d ¢ s a}lces/reasons, which were

beyond the control of the respondent company as mentioned

herein below, the construction works got delayed at the said
project. Both the parties i.e. the complainant as well as the

respondent company had contemplated at the very initial
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stage while signing the “MOU” that some delay might occur in
future and that is why under the force majeure clause as
mentioned in the “MOU", it is duly agreed by the complainant
that the respondent company shall not be liable to perform

any or all of its obligations during the subsistence of any

force majeure c1rcumsl;aul W% the time period required

That, owing

=IXAV]
‘the feglah%ﬁ'om 04.11.2019

-

NCR, the l? ;- n’ble, vSlIlp;‘z?ne\?;lr ' rQered a ban on
construction “Act ties

onwards, which was a blow to realty developers in the city.
The Air Quality Index (AQI) at the time was running above
900, which is considered severely unsafe for the city

dwellers. Following the Central Pollution Control Board
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(CPCB) declaring the AQI levels as not severe, the SC lifted
the ban conditionally on 09.12.2019 allowing construction
activities to be carried out between 6 am and 6 pm, and the
complete ban was lifted by the Hon’ble Supreme Court on
14.02.2020. That, when the complete ban was lifted on
14.02.2020 by the Hon'blé"S“p%Zme Court, the Government

v

of India imposed Natldp down on 24.03.2020 due to

j'ltlo that every year
e

gafmed / stayed due to

21

serious air po%ilgﬁﬁn ___; &xginf‘er ‘s'e3810n by the Hon’ble

eG WW ’ 4
National Green Tn%h*ﬁ ..

disturbed / disresseld' ang to the .above said force

AV

majeure c1rc1f‘fnsﬁ ées a d"i"easorfs beyond the control of
the respondent company, it was extremely necessary to
extend the intended date of offer of possession mentioned in
the “MOU” and hence the intended date for offer of

possession of the subject unit was rescheduled,
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22. That, therefore, it is evident from the fact that the respondent
company was adhering to the “MOU” entered into between
the parties, and willing to adjust for further period in the
final demand but subject to the payment by the complainant,

the said unit booked by the complainant is a virtual unit and

the actual physical har;%ov’i&_l‘ipessessmn could not be done

company has received corglplgkflow"*@ertlﬁcate on 02.06.2020

@zﬁ @ \ vl ﬁéf
St o

toreach a logmal conclusmn to-serve thewgenQS of justice.
24. That, in the p%ésén‘% Qmﬂ'ﬁfau& th‘e complainant has

suppressed material facts as mentioned hereinabove and the

same have now been brought to the knowledge of this
authority by the respondent company through this reply, and

the complainant has thereby tried to mislead this authority.
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The present complaint has merely been filed with a view to
harass the respondent company and therefore complaint of
the complainant deserves to be dismissed with exemplary
costs imposed on the complainant for abusing the process of
law as well as the process of this authority. It is strenuously

-y i

'ﬂ‘dmnpany has made any illegal

denied that the respopg :

i --ig. "(..-
all the demands o Mh& es] ?Rﬁe ompany are legal and as

L SH

per the terms g( Sl

complainant. Hence,

rejected/diséﬁ

The respondqn fd 91?
74 Ji

add, amend or alter thi

stage of the proceedings. The respondent company shall
submit any documents or details or above referred
judgments as may be required by this authority. The

respondent company also craves leave of this authority to
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make further submissions at the appropriate stage, if so

advised.

27. Copies of all the relevant do have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed
documents and submission 1 made by the parties.

”i‘__ ' ¥
E. Jurisdiction of the autﬁﬁ-- Ts 73
28. The authority observe"%; }

subject matter del-
complaint fo the‘r%&s‘

H' i}strlc_t Therefore, this

authority h%swfor itegéttorraln_]unsdlctlon to deal with
the present comip aant 71 ‘

E.Il Subject-matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottees as per agreement for

sale. Section 11(4)(a) is reproduced as hereunder:

Section 11(4)(a)
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Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees
as per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may
be, to the allottees, or the common areas to the
association of allottees or the competent authority, as
the case may be;

The provision of assured returns is part of the builder
buyer’s agreement,as pe ,-f]qyse 15 of the BBA
dated........ According ymoter is responsible
Jor all obligation bilities and functions
eturns as provided in

including paym i
Pullder By SO A N\
ons.of tggzgggmbg%%

34(f) oﬁﬁg g&r provides to ‘ensure c&yiéﬁdﬁ;gce of the

Section t‘ﬁ

e

obligations  cast up t@e"'?'émoter% the allottees
i ; [
and the real estate lag nts nnder§,£h£§ Act and the

1t 7 A i ] NSF,
rules a%ﬁd;_ige Ldal,ion ade tﬁu reunder. . |
VN ; H Fi=)

So, in view of the pl:ovions of the“Act quoted above, the
WLl RN
authority has complete 'éurisdiction to decide the complaint
s REOY_
regarding non-compliance of obligations by the promoter

leaving aside comj?ensatiq{ hicg is to be decided by the
B ERM N sNERS W

adjudicatingyoftzcer if pursued by the complainant at a later

i | f |
GURUGIRAIV

Stage. "*—,.%3 B ) —_— LY

Findings on the relief sought by the complainant,
F.I Delay possession charges.

Relief sought by the complainant: Direct the respondent to

pay interest for the delayed period of possession as arrears
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of DPC and further ordered to pay interest for each month till
the possession is handed over.

29. In the present complaint, the complainant intends to
continue with the project and are seeking delay possession
charges as provided under the proviso to section 18(1) of the

Act. Sec. 18(1) proviso rea?&fas under.
""\' i ;\“.\

¢ where%rr m’fﬁfree daes&na intend to
from the ﬁéje?ct he 'shall pmd by the
, interest r Vry ‘Onth o%' , till the
ver of tlje

.»f.ﬁ

',{3 ¥

30. Clause 4 of thdke Mﬁ%@ datd 4. lg ZM 1 pr0v1des for handing

-'1_- \ﬁ@g ‘aw‘l‘

over possession and fﬁ?*sag&.l%re :

The Developer has represented to the Allottee that the
possession of the Said Unit shall be handed over by the
Developer to the Allottee but in the event of Virtual
Space the Space will be registered in favour of Allotee
and handed over to the Lessee within a maximum
period of 2 (two years after approval of Building
Plans of the Said Project from competent authorities
of the Said Project subject to force majeure, That the
Allottee hereby agrees accepts and confirms the
authority and power of the Developer for any
variation or change in the location or area of the Said
Unit allotted to him and that the allotment is
provisional.’
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31. The respondent promoters have proposed to handover the

32.

33.

possession of the subject apartment within a maximum
period of 2 (two years after approval of building plans of the

said project from competent authorities of the said project

subject to force majeure.

: ’ﬁ_‘
_ffamant is seeking delay

possession charges, r E%q?to se%tlon 18 provides that

where an a]loﬁteé do w,;ﬁri

,@
ggromatgg, interest for every

fing mlzeg' gfspdssessmn at such
e ﬁ Vry,

ind it has. een prescribed under
| | WO/

' @’ér&éproduced as under:

d ra interest- [Proviso to
Q_(JIEL sglb-sectrgn (4) and
grog:;%; tg §ecnon 12;
section 18 c;ﬂd§ b-.secaons (4).and (7) of section 19,
the “interest at the'rat presc) %dgsbaﬂ be the State
Bank Of“!ﬁd%ﬂ‘}hfgfic t nargfrj;gf cost of lending rate
+2%.:
Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to
time for lending to the general public.

The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined
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35,
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the prescribed rate of interest. The rate of interest so
determined by the legislature, is reasonable and if the said
rule is followed to award the interest, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,
https://sbi.co.in, the n:; ce%t of lending rate (in short,

MCLR) as on date i.e., 06:10

2(za) of the . 2& :

:
o
| § ]

from ihe ano%g W ¢

. .4 L3

inte . the rate. { i terﬁst qayab!e by the
promoter. or-t as the. m{:‘)}?ﬁ; i
Explanation: r'the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay
the allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall

Page 20 of 27




HARERA

GURUGRAM Complaint No. 2965 of 2020

be from the date the allottee defaults in payment to
the promoter till the date it is paid;”

36. Therefore, interest on the delay payments from the
complainant shall be charged at the prescribed rate i.e,
9.30% p.a. by the respondent/promoter which is the same as
is being granted to the complainant in case of delay

possession charges.

conmderatmgsot I;he. matter& Jvecl at the conclusion that

a valid offer Sf“‘po 510 $ef follo&mg components:

i.. Possession must be offered after obtaining
occupation certificate- The subject unit after its

completion should have received occupation certificate

from the concerned department certifying that all the
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basic infrastructural facilities have been laid and are
operational. Such infrastructural facilities include water
supply, sewerage system, storm water drainage,

electricity supply, roads and street lighting.

The subject unit should be in habitable condition-
The test of habltablhty 1s_that the allottee should be able

e‘ ng mad? furgctlonal within 30
re crlbe iformalltles The
%Vfgha /minor defects like
Qg@ngﬁéracks in some of the

little gaps 1ﬁzq1§m
tiles, or chlppl\g“*

: chlpplng paint at some

NI ST
apartment un;nhabgablg“ Such“rmnor defects can be

rectified later at the cost of the developers. The allottee
should accept possession of an apartment with such
minor defects under protest. This authority will award
suitable relief or compensation for rectification of minor

defects after taking over of possession under protest.

Page 22 of 27




%% HARERA

- w

iii.

GURUGRAM Complaint No. 2965 of 2020

However, if the subject unit is not at all habitable
because the plastering work is yet to be done, flooring
works is yet to be done, common services like lift etc.
are non-operational, infrastructural facilities are non-
operational, then the subject unit shall be deemed as
uninhabitable and offer of possession of an

uninhabitable unltAwlﬂI?nE)t be considered a legally valid

5 @%

accompanied by

B s- In several cases,
% ""% -

: s are made ahﬁ;segt along with the
' ssmm h“ﬂéa\nom}l

minor ‘Zpg}u%f«« could bg significant and
unreaso%@blg

additio

offer o mands could be of

.hlc puté heavy burden upon the

* oﬁgr of possession.

Unreasonab e demans ,1f$§e wgulfi make an offer
unsusta%nablgwm thé_g)ie‘s“ﬁf lgw{r *I‘h‘e;a’uthonty is of the
view that if the additional demands are made by the
developer, the allottee may accept possession under
protest or decline to take possession raising objection

against unjustified demands.
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38. In light of the above-mentioned reasoning, the offer of

39.

40.

possession dated 30.01.2020 made by the promoters in the
present matter is not a valid/ lawful offer of possession as
the same has been made before obtaining OC from the
competent authority which is a necessary pre-requisite. The

OC for the subject u; -itj ,Qot been obtained by the

respondent promoters &

On consideration 91'; ﬁ% cums
PN NINR

, the

ls in contravention

t y%ot handing over

isfied thatft‘ﬁe rt-éﬁon§ f?f

delivered w;hm agpepod of.,
building plans th!hé L§’:’:~ud"";:u‘01ect fr;m the competent
authority which comes out to be 04.12.2017.

Section 19(10) of the Act obligates the allottee to take

possession of the subject unit within 2 months from the date

of receipt of occupation certificate. These 2 months’ of
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41,

reasonable time is being given to the complainant keeping in
mind that even after intimation of possession practically he
has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely

finished unit but this is subject to that the unit being handed

over at the time of takinig possession is in habitable
condition. It is further. ed that the delay possession

charges shall be payable from,the due date of possession i.e,,

04.12.2017 til ion after obtaining
occupation ¢ petf j;;%uthorlty plus two
months or ha e on whicﬁever is earlier as
per the prov%& ; .E : ﬁct.

g;%ablished. As such

complamant'&e Ll)dry L gp §ss;on charges at the
i nterest i.e; " or every month of

delay on the amount paid by the complainant to the

respondent from the due date of possession i.e., 04.12.2017
till the date of offer of possession after obtaining occupation

certificate from the competent authority plus two months or
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handing over of possession whichever is earlier as per the

provisions of section 18(1) of the Act read with rule 15 of the

rules and section 19 (10) of the Act.

Directions of the authority
- Hence, the authority hereby passes this order and issues the

following directions ungie'@é‘ctiqn 37 of the Act to ensure

s§1 nie; §4 12.2017 till the
3111 %fter éQ'b@lnmg occupation

. t] e :COL'X

pefenf: author:ty plus two

IL.

_____ g a%crueg from 04.12.2017
till d@te of thlg {r‘:?wsb‘_alg “be paﬁi by the promoter to
the allottee wit ﬁé‘ od’ ofe‘90 days from date of
this order and interest for every month of delay shall
be payable by the promoter to the allottee before 10t
day of each subsequent month as per rule 16(2) of the

rules.
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[Sam& Kumar)

Member
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The complainant is directed to pay outstanding dues,
if any, after adjustment of interest for the delayed
period.

The rate of interest chargeable from the allottee by
the promoters, in case of default shall be charged at

the prescribed rate ie, 930% by the

ijch is the same rate of

is ,ncﬁ{ the pa}'t@f the agreement,

ay Kumar Goyal)
Member

¥

Haryana Reﬁal*EstatEenggul roryaAuthomty Gurugram
|
Dated: 06.10.2021 ' - U AV

JUDGEMENT UPLOADED ON 26.12.2021
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