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ORDER

The present complaint has been filed by the
complainants/allottees under section 31 of the Real Estate

(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Hdr

obligations,

- AP o 1ﬁ
provision ofith 5

under or

The particulars of unit

paid by the . J:_::“‘ handing over the
possession, ﬁm fave‘been detailed in the
following ey fop UGR AM

5. No. | Heads Information

L. Name and location of the project | "Mindspace”, Sector-62,
Gurugram

' Project area B.35625 acre

3. Nature of the project IT park colony

4. DTCP license no. and validity | 86 of 2010 dated

status 23.10.2010 valid till

22.10.2020 4]
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Name of the license holder M/s Bakir Real Estate Pvt.

ol Ltd. And Ors.

6. Name of the collaborator DLF New Gurgaon Offices
Developers Pvt. Ltd.

7. RERA registered/ not registered Registered
Registered vide 240 of
2017 dated 25.09.2017

8. RERA registration valid up to 31122020

9. Unit no, IMP-B-0174
Virtual office space
(as alleged by the
respondents page no. 2 of]|

10,

11.

the reply)

1.

13.

pa_v,rrneut plan

14,

(page no. 22 of the reply)

sompblait)

L INLISSTYLA
Tumwwﬂaﬂlf

complainants

| Rs/60,00,000/-

(vide receipt on page no.
20 of the complaint)

15.

Possession clause

4. The Developer has
represented to the
allottee that the
possession of the said
unit shall be handed over
by the developer to the
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allottee but in the event
of virtual space the space
will be registered in
favour of allotee and
handed over to the lessee
within a maximum period
of 2 (two years after
approval of building plaml
of the said project from
competent autharities of
the said project subject to
force majeure. That the
allottee hereby agrees
accepts and confirms the
authority and power of
develuper for any

16.

of approval of huﬂding
plan)

17.

ﬂl:cmﬁ ﬂhﬁ E obtained . the
G U R UGR}&kM‘EDm

[for tower- C (ground
foor to 13% floor)]

18.

Offer of possession 15.07.2019

Nota valid/ lawful offer
of possession

19,

Delay in handing over of 3 years, 10 months and 2
possession till date of decision days.
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ie, 06.10.2021 Ead | o i

| — e —_

B. Facts of the complaint
3. That that the respondent no. 1 is engaged in the business of

developing housing/commercial projects and selling of

apartments & commercial spaces, having its registered office

of applicable taxes.

b That the HIAR':ERAG 00000/ pi
applicable s@ctﬁsl_ej@ f% Went no. 1 which

have been duly acknowledged by the respondent no. 1 vide
receipt, annexures, P/A to P/D, concluding that the
complainants had paid the total sale price to the respondent

no. 1 in respect of the subject unit.
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That all the negotiations before the booking of the apartment

and at the time of making payment to the respondent no.1
was in the shape of cheques, the complainants were lured by
respondent no. 2 to 5 to invest in the subject project on the

pretext that delivery of the virtual office space will be done

Pt L
authori le. on or before
-.} 1-:‘:"":!:-@' ity

d’is of no consequences as

the nmpaﬁﬂlﬁﬁﬁtﬁﬂﬂ 11.2019 almost
4 munths ndent no. 1. The
respondent l:j;g U@JEAE pfainants as no
possession can be handed over/offered without their being
Issuance of occupation certificate. The respondent no. 1

fraudulently issued offer of possession letter dated
15.07.2019 in order to avoid lawful payment of assured
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return at the rate Rs 60/- pr. sq. ft. per month on the booked
space. From above stated facts, it is clear that actual delivery
of possession of unit to the complainants have not been made
and as per the provisions of MOU, the complainants are

entitled for delayed possession charges with effect from
04.12.2017 till the a %ﬂg of possession of unit. It is

That the %A‘ﬁﬁmm up with the
nl‘ﬂclalsuf ent of charges to the
complainants for ed{ymme respondents
avoided the matter on one pretext or the other. The
respondent no. 1 started paying rent at the rate Rs. 50/- per

sq. ft. per month on 1000 sq. ft. as assured rental whereas the

respondent no. 1 was liable to pay Rs.60/- per sq. ft, per
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10.

month on 1000 sq. ft. as assured return to the complainants
till the actual delivery of possession of unit.

That as per section 18(1) of the Act of 2016, there pendants
have provided false information on the prospectus/brochure

and under the same section, the com plainants are entitled to

get interest on account/of) delay in handing over the
éiﬂ{f’:.é
possession of the ﬁat,p’a *j;:_ (-
That the act of the pe -.'#: nts alafide, arbitrary, illegal,
< et N\

unmnﬁum“u 'F ! #--‘ '-:' .-_1- . ',--- ." P

equity and fairpldy and TS

law and is I % o beff i
relevant sections
ﬂemlnpmenl:]

That the complaina gs.not want to withdraw from
project. The pron ters have not fulfille his obligation under

ers are obligated

section 18(1) '5'
to pay mmpéu %@ Mﬂed rate for every

month of delay till the handing over the possession.
Relief sought by the complainants.
The complainant has sought following relief(s):

(i) Direct the respondent no.1 to pay the charges to the
complainants for delayed possession from
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i 5 1)

12.

13.

05.12.2017 to the actual date of handing over of
possession to the complainants,

(if) Direct the respondent no.1 to deliver the actual
physical possession of the unit to the complainants,

Reply by the respondent,
The respondent np. 1 is ::g_rgpan}- duly registered under the

T4 i '}‘:t and Mr. Varun Kumar
B r"" S8

AR

sign, verify and fj

That the the
complaint before this ay ty isleading certain
facts and manipulated them ac E Lo ‘the suitability of
their whims andsfancies| the correc cts were not placed

before this authority!
of the time ce nce of events to avoid
the decwﬂm respondents are
hereby EEE@{#@@@&M@MPH]DI‘ on the
ground of misleading and distorted information placed
before this authority.

That, on 16.10.2011, the complainants have booked an office

space with the respondents company at project launch, then

named as “Imperia Byron" (presently known as “Imperia
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14.

15,

Mind space”) located at sector-62, Golf Course Road,
Gurgaon, Haryana, and thereby signed an “application cum
registration form."

That, it is germane to mention herein that the State

Government had acquired the huge land which comprises the

said project land t'rum 3 -,_ )

i: plans on 04.12.2015 and

B £ s W —
That, subse &nivil W J%I ns as mentioned
herein ah:Lj m ernts the

construction in full swing and also allotted the unit to the
concerned allottees. That, the respondents company on
certain recommendation changed the name of the project

from the "Imperia Byron” to “Imperia Mindspace” and the
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saMme was communicated to the customer vide letter dated
15.03.2016.

That the respondents company vide letter dated 15.07.2019
issued the “offer of possession for fit-out period and

commencement of lease rent” for the unit IMP-B-0174

admeasuring 1000 sq.ft.

W) =

located in the project named &
1

Gurugram, Haryang

therefore, the ‘defiul

whole cycle of strctinn : d eventually affects the
delivery of Hlﬁcﬂﬁﬁﬁs to whom the
promoters INC@ ivery. It is also
necessary I:u mijngMpim of several
difficulties and certain force majeure such as recent COVID-

19, the respondents company has procured the occupancy
certificate on 02.06.2020, which shows the bonafide of the
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respondents company to complete the project in spite of the
many hardships faced in completing the project.

18. That in clause 4 of the "MOU” it is unequivocally agreed
between the parties that the respondents company shall pay

the assured returns to the complainants till the “offer of

:'.'Jt:-.,r i1 "T!

:;;:'-'-}i;-” g
the “agreement of  executed between the parties. In
both circum nts are in win-win
A
situation. If ? completes the

construction ﬁ offe he complainants,

still the complains : assured rental, or

fails to offer the

possession, the morithl sfallment of assured return s

payable to HﬂﬁE R %ﬂtﬁ company has
paid the fmm the period
starting fr l:ntg m-;m Aﬁﬁ Rs. 60,000/ per
month, consequently, the complainants have almost received
more than the amount invested in the said unit. In Further,

the respondents company was bound to handover the

possession of virtual space within two vears from the date of
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19.

sanction of the building plans, which was received on
04.12.2015. Thus the due date for possession was
04.12.2017, however, as it is clear from the above clause, in
both circumstances the respondents company was bound to

either pay assured returns or assured rentals, and the

HIHI C‘ﬂ'mp"Ed -.‘r'?l-"l Lalil -:.
AV
agreed undef @ Mo

mentioned herein below,.the fonstruction works got delayed

at the said *}{.ﬁtﬂ EtheA complainants as
well as the respon had contemplated at the
very initial EEJJRLI’IEM ”ithat some delay
might occur in future and that is why under the force
majeure clause as mentioned in the "MOU", it is duly agreed

by the complainants that the respondents company shall not

be liable to perform any or all of its obligations during the
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subsistence of any force majeure circumstances and the time
period required for performance of its obligations shall
inevitably stand extended. It is unequivocally agreed
between the complainants and the respondents company
that the respondents company is entitled to extension of time

for delivery of the 531:;11 iif.on account of force majeure

b

circumstances beyonc iﬁ_} e hm, trol of the respondents

ﬂ‘fl.._t_'fl
dbise 5 of the "MOU" agreed

8 time was running above

900, whimlalcﬁdﬂ EEM&. for the city
dwellers. F n Control Board
(CPCH) dedmﬁgfr re, the SC lifted
the ban conditionally on 09.12.2019 allowing construction
activities to be carried out between 6 am and 6 pm, and the

complete ban was lifted by the Hon'ble Supreme Court on
14.02.2020. That, when the complete ban was lifted on
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21.

£z,

14.02.2020 by the Hon'ble Supreme Court, the Government
of India imposed National Lockdown on 24.03.2020 due to
pandemic COVID-19, and conditionally unlocked it on
03.05.2020. However, this has left the great impact on the

procurement of material and labour.

+of possession mentioned in

the “MOU" H HR thm for offer of
R
That, there fact that the

respondents company was adhering to the "MOU" entered
into between the parties, and willing to adjust for further
period in the final demand but subject to the payment by the

complainants, the said unit booked by the complainants is a
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virtual unit and the actual physical handover/possession
could not be done and the same is also not part of the ‘MOU."
The respondents company has received completion
certificate on 02.06.2020 and willing to execute "agreement

of lease deed” subject to the compliance of "MOU",

23. That, it is, therefnreﬂ

respondents company ca ' not | TJ'

by any stretch of nati » Therefore, the respondents

0 the knowledge of this

authority I}ﬂ ﬁﬂtE Mmugh this reply,
and the co to mislead this
authority. T@ :E:! EIE‘E\ [&ij been filed with
a view to harass the respondents company and therefore
complaint of the complainants deserves to be dismissed with

exemplary costs imposed on the complainants for abusing

the process of law as well as the process of this authority. It is
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25.

26.

7,

strenuously denied that the respondents company has made
any lllegal demand from the complainants, However, it is
submitted that all the demands of the respondents company

are legal and as per the terms and conditions agreed between

the parties.

f as prayed for by the
: may kindly be

rejected /di

The respond of this authority to
add, amend o necessary, at any
stage of the proceedings, The-reSpondents company shall

submit any[em R:EM above referred
judgments . authority. The
mspnndmmmcz&m f this authority to
make further submissions at the appropriate stage, if so

advised.

Copies of all the relevant do have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
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28,

complaint can be decided on the basis of these undisputed
documents and submission made by the parties.
Jurisdiction of the authority

The authority observes that it has territorial as well as
subject matter jurisdiction to adjudicate the present
complaint for the reasons given below.

-
o i LN
ir
..;‘h.'ul
¥
Al

A

] ;l:‘_,l. o

natter diction
Section 11[4Huﬁﬁﬁeﬁd¢at the promater
shall be responsible to t:@

g es as per agreement for
sale. Eecﬂﬁn@hl%d{g @Q‘;\E ﬁ}f;'\;ﬁ}lnder:
Section 11{4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to tha allottees
as per the agreement for sale, or to the association af
allottees, as the case may be, tll the conveyance of aif
the apartments, plots or buildings, as the case may
be, to the allottees, or the common areas to the
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29,

association of allottees or the competent authority, as
the case may be;

The provision of assured returns is part of the builder
buyer's agreement, as per clause 15 of the BBA
dated........ Accardingly, the promoter Is responsible
for all obiigations/responsibilities and functions
including payment of assured returns as provided in
Builder Buyer's Agreement.

Section 34-Functions af L

34(f) of the Act
obligations cast upan

P’“ﬁ o4 L 0

iyt

f.“ &'E the allottees
LEET i

‘agents Under this Act and the

rules and regulignns pugietherguter.

S0, in view of the Ipruﬂsiuns of the ﬂcl: quuted above, the
T e .U
authority ha's lgﬂl'l'.lphte iuristiicﬂun l:u l:lEEl[lE the complaint

regarding nnn-c::mp]iance uf‘ ub]igatlnns b}r the promoter
i

leaving aside mn}PEnsaﬁun which is to be decided by the
"N B Fo=

adjudicating uﬂ‘icelpr if pursued by the mmplainanl:s at a later

a‘?rE Gﬁ""’?
Findings on the reli

Relief snngtﬂ_{')l;’] % quﬂ the respondent
no.l to pay I;gl'j to H ts for delayed

possession from 05.12.2017 to the actual date of handing

over of possession to the complainants.
In the present complaint, the complainants intends to

continue with the project and are seeking delay possession
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charges as provided under the proviso to section 18(1) of the
Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to
give possession of an apartment, plot, or building, —

R EREEEELI R EE R LT R EP

Provided that where ; t;ruee does not intend to
withdraw from : tR - heshall be paid, by the
promoter, interest 1o __;H‘*,-,' ::h. onth of delay. till the

ot such rate as may be

T e
hh -

O dated: 1}".-!'.‘“'

; HEH .=. .' .

ed to the Allottee that the
all be handed over by the
dut in the event of Virtual
ered in fovour of Allotee
within @ maximum

possession of the Said Unit s
Developer to the Allottes
Space the Space will be
and handed over to the
peried af 2 [two years g approval of Building
Plans of the Said Praject from competent authorities
of the Said Project subject to force majeure. That the
Allottes hereby agrees atcepts and confirms the
authority and power of | the Developer for any
variation or change in the lpeation or area of the Said
Unit allotted to him and thot the ollotment is
provisional,'

31. The respondent promoters have proposed to handover the
possession of the subject apartment within a maximum
period of 2 (two years after a;meva] of building plans of the
sald project from competent authorities of the said project

subject to force majeure.
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32. Admissibility of delay possession charges at prescribed

rate of interest: The complainants are seeking delay

possession charges, proviso| to section 18 provides that
where an allottee does not intend to withdraw from the

project, he shall be paid, by ti'n& promoter, interest for every

k of Indig

ol tendin LRI TS not in use, it
shall be rapi‘n

ysueh-Benchn rkfandrng rates
which the State Bank dia may fix from time to
time foblel o deivlbiz N\
33. The legislatune  thetsubordinate legislation

under the p@UR %W{ﬁ has determined

the prescribed rate of interest The rate of interest so
determined by the legislature, is reasonable and if the said
rule is followed to award the interest, it will ensure uniform

practice in all the cases.
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34.

35,

36.

Consequently, as per website of the State Bank of India ie,

https://shi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e, 06.10.2021 is 7.30% p.a. Accordingly,

the prescribed rate of interest will be marginal cost of

lending rate +2% i.e.,9.30% p.a.

The definition of term“ipterest as defined under section
2(za) of the Act pmﬂd ' lrate of interest chargeable
from the allottee b . n case of default, shall be
equal to the pate-of x I.' L“ oh €he, promoter shall be

liable to pay fhe e8,'in “case ofidefuit. The relevant

2 [ ﬂﬂattﬂebyﬂw
hall be equal tv the rate

theli efil] -'.' he pr &yl

e d received the
R
p a o nded, and the
interest payable by the allottee to the promoter shall

be from the date the allottee defaults fn pavment to
the promoter till the date it {s paid:”

Therefore, interest on the delay payments from the
complainants shall be charged at the prescribed rate ie,

9.309% p.a. by the respondents/promoters which is the same
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37,

as is being granted to the complainants in case of delay
possession charges,

Validity of offer of possession: At this stage, the authority
will clarify the concept of ‘valid offer of possession’. It is

necessary to clarify this concept because after valid and

lawful offer of possessio n, liak lr_r,r of promoters for delayved
T

&5 :
offer of possession com@s £ énd, On the other hand, if the

l""q- ] h‘“‘-?l

entitled to ré CEIVE ST *lay_caused in handing
over valid | after detailed

consideratio tl at the conclusion that

Offered  after obtaining

m:mpaH AI%E’?R unit after its
comple ation certificate
from th&ummng that all the
basic Infrastructural facilities have been laid and are
operational. Such infrastructural facilities include water

supply, sewerage system, storm water drainage,
electricity supply, roads and street lighting.

Page 23 of 29



HARERA

> GURUGRAM Complaint No, 377 of 2021

Ii.

The subject unit should be in habitable condition-
The test of habitability is that the allottees should be
able to live in the subject unit within 30 days of the offer
of possession after carrying out basic cleaning works
and getting electricity, water and sewer connections, etc
from the relevant authorities. In a habitable unit, all the

pping paint at some

awers of kitchen or

hich do not render an

rectified Iater it-the chst-of dEvEIuperﬁ. The allottee
ent with such

should SESEioN ¢
minor m 1 protes ority will award
suftahl@{g@@@ﬁ ﬁ Pigqﬁcaﬁun of minor

defects after taking over of possession under protest.

However, if the subject unit is not at all habitable
because the plastering work is yet to be done, flooring
works is yet to be done, common services like lift etc.
are non-operational, infrastructural facilities are non-
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operational, then the subject unit shall be deemed as
uninhabitable and offer of possession of an
uninhabitable unit will not be considered a legally valid
offer of possession,

iii. Possession should not be accompanied by

unreasonable additional demands- In several cases,

isians of agreement
of possession.

make an offer

view that if the “additional*demands are made by the

deveIanMﬁE}ﬁeHuﬁﬂslun under
protest or in€ to take possession raising objection
s el bt LA/

38. In light of the above-mentioned reasoning, the offer of
possession dated 15.07.2019 made by the promoters in the
present matter is not a valid/ lawful offer of possession as

the same has been made before obtaining OC from the
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39,

40,

competent authority which is a necessary pre-requisite. The
OC for the subject unit has not been obtained by the
respondent promoters till date,

Un consideration of the circumstances, the evidence and
other record and submissions made by the parties, the

authority is satisfied

contravention of the " *}.

handing over pogse! | _. itwdue date as per the

competent authority Wi ut to be 04.12.2017,

Section 19[}\){- A Rﬁgﬂﬁﬂlﬂﬂm to take
possession s from the date
of receipt Qﬁmém 2 months’ of
reasonable time is being given to the complainants keeping
in mind that even after intimation of possession practically

he has to arrange a lot of logistics and requisite documents

including but not limited to inspection of the completely
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finished unit but this is subject to that the unit being handed
over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession i.e,

04.12.2017 till the date of offer of possession after obtaining

occupation certificate fgp-'@%ﬁqppetent authority plus two

months or handing over ofpassession whichever is earlier as
.

¢ the complainants to the

reapnndentsﬁ Adﬂaﬁfﬁﬁu ie, 04.12.2017
till the date s r bl.:aining occupation
certificate &mmgmis two menths or
handing over of possession whichever is earller as per the

provisions of section 18(1) of the Act read with rule 15 of the
rules and section 19 (10) of the Act.

H. Directions of the authority
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42. Hence, the authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoters as per the

function entrusted to the authority under section 34(f):

I.  The respondents are directed to pay interest at the

‘to'the allottee before 10

day :@W@@%}ﬂﬁkﬁ rule 16(2) of the

l. The complainants are directed to pay outstanding
dues, if any, after adjustment of interest for the
delayed period.

V. The rate of interest chargeable from the allottees by
the promoters, in case of default shall be charged at

Page 28 of 29



HARERA

>, GURUGRAM Complaint No. 377 of 2021

the prescribed rate e, 930% by the
respondents/promoters which is the same rate of
interest which the promoters shall be liable to pay the
allottees, in case of default i.e, the delayed possession
charges as per section 2(za) of the Act.

V. The respnndents shai not charge anything from the

e R IGRAM
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