HARERA

-----

-3 GURUGRAM Complaint No. 368 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. ¢ 3680f2021
Date of filing complaint: 09.02.2021
First date of hearing 22.04.2021
Date of decision 5 06.10.2021

' 1, | Smt. Shakuntla Khatri
R/0: - W/0 Randhir Singh, 3341, Flat no. | Complainant
6, Anand Apartment, Wan;lﬂmﬂ. -E‘tehrauli

South Delhi-110030 | E.J. g

1. | M/s lmpenaﬁtpu ':I'c sLtd'- ?‘.Th A
Regd. Office at: @- 5, Mnﬁ'ﬂn {‘.ﬂqﬂperative, .
Industrial Estate, lhur:a Huaﬂ;.ﬂqw DBFI;L ~ Respondent

110044 | h
RILE 11 T -
- | I " -

1. 5 % h“ 8 3 FI‘ ! 4
CORAM: N 7
Shri. Samir Kumar “J7E R _i.r Member
Shri Vijay KumarGoyal o o wvwu Member
APPEARANCE: : ﬂ e
Sh. Sunil Kumar Yadav {.&évmte,} A Complainant
Ms. Tanya Swarup (Advocate) - A Respondent

ORDER

1. The present complaint has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
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read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there

under or to the HlluttEE&rlﬁ per' the agreement for sale

'a

executed inter se. i;g-:;,:
'|r ]
Unit and project relataa‘ &Eﬁh

I-||.II 1

The particulars _sn]f* 1 . E‘lcgnﬂderahun the amount
paid by the cf nant, dat

-ﬂ’ PrﬁEE’ﬁEH handing over the
possession, ﬂeiﬂf period, if arT havﬁ hEEn detailed in the
!

following taq. J\fnrn? |

S. No. | Heads\, |} | Information

1. | Name aﬂs:lt-lpg:ﬁ_ﬁgn of the project- | “Esfera Phase-11", Sector-
b U Va7-C, Gurugram

60460 sq. mirs.

Group housing colony

2.

£

4 | 64 pf 2011 dated

16.07.2011 valid till

e B 15.07.2017

5. Nam ’crf- e license hy : < /| M/s prime Infoways Pvt.
i H*F__j?'{ﬂ wﬂdﬁ | Ltd. And Ors.

b. RERA registered/ not registered | Registered

Registered vide 352 of

2017 dated 17.11.2017

T RERA registration valid up to 31.12.2020

8. Unit no. 001, ground floor, tower
B

(page no. 36 of the
complaint)
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Unit admeasuring

2400 sq. ft.
[super area]

(page no. 36 of the
complaint)

10.

Date of flat buyer’s agreement

02.07.2014

(page no. 26 of the
complaint)

11.

—

Possession linked plan

(page no. 71 of the
complaint)

12,

13.

14.

GURUGRARS

«[page no. 36 of the

Rs. 1,18,23,600/-

e receipts on page no.
.84, 85, 86, B7, 88 and
laint

' he Developer/Company |
ased on its present pla
and estimates and subje
to all just exceptions,

templates to
e construction
of the said

ing/said

ritment within a
period of three and half
years from the date of
execution of this
Agreement unless there
shall be delay or there
shall be failure due to
reasons mentioned in
Clauses 11.1, 11.2, 11.3
and Clause 41 or due to
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failure of Intending
Allottee(s) to pay in time
the price of the said
Apartment along with
other charges and dues in
accordance with the
schedule of payments
given in Annexure F or as
per the demands raised
by the
Developer/Company
from time to time or any
failure on the part of the
intending Allottee(s] to

_| abide by all or any of the
rms or conditions of

15. | Due sﬁﬁfﬂelwé

v+ 4 U
\p

T
Loy e i
I e
ryof
W™
g ]
o s

L‘[i‘éléujated from the date
| of execution of flat
Juyer's agreement

16. it obtained w.r.t the
subject tower
07.02.2018
HA R E R goovercn10m
Fas ™ B 1 e W ---"- R iﬂdt]
17. | Offer of possassion |~ « /| Not offered
18. | Delay in handing over ol | 3 years, 9 months and 4
possession till date of order days.
- i.e,06.10.2021

B, Facts of the complaint
3. That the complainant, Smt. Shakuntla Khatri is a peace loving

and law-abiding citizen of India, who nurtured hitherto an
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un-realized dream of having her own house in upcoming

societies with all facilities and standards, situated around
serene and peaceful environment for her family. The
complainant always leads her life with full of honesty,
simplicity and truthfulness and epitomizes utmost kindness
and humanity. G

That the grievance of tﬁﬁmmnant relates to breach of
contract, false pmmﬁﬁeﬁ. gﬂ%ﬁunﬁﬂr trade practices and
deficiencies in ﬂﬁéﬁw itl;q!i by the respondent,
Imperia Struéiﬁ'? Limﬁé'a m*ﬁ'egard fu. ‘the apartment no
"001", tuwei'  Brou fhm]l' Edmﬁsﬁr?ng "2400 sq. ft.
(23.04 sq. I'I'!.t'Ee] -l-’EH &1 rvant a:bmh bought by the
complainant ﬁ*aﬁhg her "rhan:'l mméd Hiuney in the project
called "The Esf\i'nﬂ iﬁrqﬂ{q mﬂ"e; the land admeasuring

apprﬂxlmatEP' :i?'r asteﬂ at sector- -37 C, village
u" [ ;.
Gharoli Khurd a‘ﬂﬂ"Eaia im, Hal'}raﬂa

That the q_‘em:luz_:pﬁ&ptj ﬂmpeﬁa \Structures  Limited”
(hereinafter referred to as
respundenl:,.n’dEveluper,’sellerfhuilderfprumnterfcurnpan}r]

is a company duly incorporated under the Companies Act,
1956 and is being sued through its Chairman cum Managing

Director.
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That the Director, Town and Country Planning, Government
of Haryana, vide licence bearing no. 64 of 2011 dated
16.07.2011 has granted permission to the respondent for
setting up a group housing colony to be known as "ESFERA".

On the basis of this licence, the respondent company has

collected a huge amount, Inur$ than 25% payable amount of

'h..]

the apartment from .F am'l naive complainant from

2013 to 2014 {wﬂ:l:uﬂ?E 'ﬂ*&ﬁtﬁunths] and promised the
complainant to h{,ﬁjﬂﬁ?&@aﬁbﬁlﬁn of his apartment by
02.01.2018. l{'tg ﬁspnrﬁ‘lﬁm na chﬁdéatlne manner has
charged 11‘r£lg1g; ttax arlxﬂ FFETHETL‘E] Jlocation charges
from the n:u{.npléipaﬂt. : #ter E:’ Qﬂa}' of three years
appmmmatelﬁ & r%p dgn tHer ﬂffenng possession
of the au]:-;ari:n'uuz;::\f;;j ;cqrﬁph"luaht. nor is paying any
interest on ﬁﬁ ainant. The complainant
hereby requlz éfd'r ﬂﬂ d‘ﬁ-ﬂverj} of possession of
the apartment and [ﬂthrr;s an pafﬂ amount for the default of
the respondent from the due date of possession till the actual
delivery date of possession of the apartment.

That the genesis of the present complaint lies due to gross

indifference, refusal, and failure of the various obligations on

the part of the respondent, The developer enticed various
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10.

customers including the complainant to pay their hard-
earned money in the purchase of a residential apartment in
the subject project. The respondent promised to hand over
the possession of the apartment by 02.01.2018 during the
time of taking payment. But after taking all payable cost of
the apartment, the re.r..p?::ndfnt has not yet offered the

e W e

possession of the apartnient:even after a delay of three years

S
approximately. WeR -i!l'..___ﬁ

d (’/ b LAV N
) 1 T attr b ;
The respon en lm q.:f\rfn‘ active brochure
highlighting }he roup housing colony "The Esfera’, at sector
37C, Gurugﬁ@ ﬂryqnﬁ-ft‘hé é%hsindﬁﬁtfélalmed to be one
=l oY
of the best ahﬁd':ﬁueﬁf_in'mrlfsnur on and one of the leading
- - | J &
real estate developers of the cetntry, in order to lure
ﬁiﬁ .‘_‘-L—-ﬂ—-d-ﬂ'” L::E:::Ei
prospective cust &ﬁ}hgﬁﬂff&ﬁamnents in the project

— T
including E‘E‘i “%I“P,inpﬁg;‘ . .-Th_ﬂre are fraudulent
5,-ﬁ1ca’mic§'- and falfe statements in the

representat |
| 1R

brochure.
That the complainant was approached by the representatives
of the respondent. The sale representatives claimed and
boasted of the subject project as the world class project. The
complainant was invited to the sales office and was lavishly

entertained, and huge promises were made to her. The
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11.

12.

13.

complainant was impressed by their statements and
representations and ultimately lured to pay Rs.10,00,000/-
as booking amount of the subject apartment on 26t and 27*
December 2013.

That on 31.12.2013, the respondent issued welcome letter in
the favour of the cumpl_a[qant The complainant paid a total
of Rs. 36,11,236/- till 7 Mﬁi# The respondent violated
section 13 of the An:t Zﬁiﬁ*h}ﬁﬁk}ng more than ten per cent
cost of the flat héft'!fe T,hrﬂl?#hﬂ:lf{l l':lf the hu}rer' s agreement.
The total bsp of thé flat is Rs.78,93, ﬁﬂn;i- including EDC and
IDC, FLC, pz?lgyé while the rea‘punden‘: ]Ia& collected a total
sum of Rs. 36.1; 235‘%- [{Brﬁthgf" ﬁl% uf~the total bsp of the
apartment till QT“"‘}%QLEHI AN

---.r-_li w‘ v/
The buyer's agrﬁﬁ?ant for 'ﬂ:ie* suh;e::t apartment was

ST

executed nnj! 07. 2}%14 b waen he: parl:iea The due date of

pér:ﬂeﬂgreem 0201, 2018,
1 |
That the mn'lpl,alnh:lt_ﬁ.u'_then paid | alll instalments of

possession

payments as and when demanded by the respondent and
ultimately paid Rs. 36,11,236/- out of the total consideration
of Rs.1,18,23,600 /-, which is more than 25% payahle amount

of the apartment.
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14,

15.

16.

That it was unfair, illegal, unlawful, unethical for the
respondent when he had demanded the amount from the
complainant without the particular stage of construction
being achieved as the completion of the apartment has been

delayed by three years approximately, which has ultimately

resulted in the difficulties l;m: the cumplainant and many such

.l‘|.._lI I

buyers. Further, instead hj%

reparations for the delay

i
caused due to faﬂ “ respondent, the

1 { 4
builder/ develuperf&myﬂi} ‘ﬂ,‘#gﬁd ﬁﬂm the complainant.

The cumplamanl; has "ap;rﬂéched thE respondent and

pleaded for q.leﬂﬁ.%r}r of pus&&ssmn l.';l-f his apum“tnmnt as per the
unm
buyer's agre‘&mem ﬂtt ved‘lutis nir‘caﬁm.um Tl;le respondent did

not reply to his J:;tgrs; emmﬁ Pﬁemmél vigits, telephone
calls, seeking m% E-q.l:[ﬂlltﬁt;-status of the project and

i

delivery of spossession: %f er yapartment, thereby the
respondent v%nlﬁ'ted si%hr:l':h:rr'zIr 1? n‘f li—e ﬁr:t Zﬂlﬁ-

That the reépnndent has Iﬁ an \unfair manner siphoned of
funds meant for project and utilised same for his own benefit
for no cost. That the respondent being builder and developer,
whenever in need of funds from bankers or investors
ordinarily has to pay a heavy interest per annum. However,

in the present scenario, the respondent utilised funds
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17.

18.

19.

collected from the complainant and other buyers for his own
good in other projects, being developed by the respondent.
That is why, the project has not yet been completed even
after a delay period of three years approximately.

That the complainant has come to know that the respondent
is not constructing the -:q-ns;ru-:unn of his apartment and
other apartments with'sel e t,qnarter with common toilet

.I'?[ =)
as per the cumm!rment af’thtq:ﬂ*ng of applicatmn [ allotment

j -I""'n' ,

/ buyer's agre i jl‘*.!h_"'. '\

That the mmfré?i t h#tﬂﬁnﬁéﬁt& and in fact has got
Iﬂ

cmdfnh as | l:he respondent has

ol

no trust IEf‘t

deliberately ?\gﬂ 1{&1&111 méu! cI in! gﬁduﬁ enrichment, by
cheating the :h{glgiqa : hﬁ{d‘e}ﬂngfgﬁﬂty of indulging in
unfair trade practices and | ericy in services in not
delivering s Ewapaa*ment and then
remaining llﬂ i“ ‘%Iﬂﬁﬂnﬂ of the
complainant. LI\

In the given premise and circumstances, it is submitted that
the respondent/seller/builder/promoter/owner is habitual
of making false promises and have a deceptive behaviour.
The respondent has earned enough monies by duping the

innocent complainant and other buyers through his unfair
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20.

C.

21.

22,

trade practices and deficiencies in services and has caused
the complainant enough pain, mental torture, agony,
harassment, stress, anxiety, financial loss and injury.

That the complainant does not want to withdraw from
project. The promoter has not fulfilled his obligation under
section 18(1) proviso, and now the promoter is obligated to
pay complainant interest: a?t-the prescribed rate for every
month of delay till the h&@;@ﬁﬂer the possession.

wplanart.

Relief sought by I:chun;

_'___"'fﬁl’lqmﬂgféuer[s]-

(1) Diratuhe respnndant ml:ay Interest for every month of
d&iﬂ}am offering the pnmsmﬂnmfﬁae apartment since
{}lti;l.zylﬁ tﬂ?d‘ﬂLIinplEﬂ.mﬂt, on' the amount taken from
the mﬁxpiﬁant_ rﬁle @Eiﬁgﬂﬁel‘adﬂnandachﬂtiunﬂl
dﬂrgﬂ'fﬂ]\"@ a;m‘grrént with interest at the

The complainant h:ﬁ :

_|'\-

[

Mt
prescribed ratd"aﬁ-pwﬁﬂ*a::l; 2016 till the respondent

e e it

(ii] '[lire-:t the reﬁpun ent to l;a:lmpleE the construction and

complainant immediately.

Reply by the respondent.
The respondent is a company duly registered under the

provisions of the Companies Act, 1956 and Mr. Varun Kumar
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23.

24.

25,

is authorized representative of the respondent company, to
sign, verify and file this reply before this authority.

That, it is submitted that the present complaint has been filed
by the complainant against the respondent company in
respect of the tower- "B" being developed by the respondent

company in its group hnusmg project titled as "Esfera Phase
3

e S0 LA,
11" situated at sectur*ﬁ?“ﬁi 23 on, Haryana [hereinafter
‘said project’). “';E“ i ‘.i.

That, it is submlréﬂm i]ptlliﬁc;ﬂ-hﬂl (hereinafter "Sai

Flat’) in tuwerj {‘nerejmr ”Said Tﬁwer'] situated in the
said prn]e:t; R?f]l been- }tllpl:te& to 'I:hé mmplalnant by the
respondent @mmm aﬂurpent lg’tmr dated 02.07.2014

_ln "'\-

(hereinafter 'a Eat 1 ﬁr'] mr;nthe J£|=.-rms and condition
Btr
“‘"d--f--- l' .-‘

mutually agreeh‘? ttla: ﬁl af:umplamant and the

respondent iﬂn{panjr q ' L :
It is submi %T{ hﬁﬂ:‘cﬁ’ ﬂ?e agr‘sement has been

.-"H"'-i i

duly agreed by’ ﬁw cﬁrqp ama‘.nt In-view of the same, the
respondent company had intended to complete the
construction of the said flat on time. It is pertinent to
mention that the respondent company had successfully
completed the construction of the said tower and procured

the occupancy certificates for three towers out of 9 towers in
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the said project. However, the construction of all the towers
is completed and in habitable stage, in fact the respondent
company had already applied for grant of occupation
certificate for rest of the towers of project including the
tower - “B", where the allotted unit situates. Further it is
pertinent to mention here,l;hapt respondent company already
intimated the cumplainm; }.ﬁ'tlrrut the factum of its OC
Application though J@I l‘ﬁ?‘l- certain force majeure

circumstance, n;ﬂi/ } Jﬁﬁﬁh%nﬁl ﬂﬁgcnnd COVID wave in

April 2021 aﬂd i*u'bsequla‘i‘nt! Iﬁi:‘k-:inmm “H'r Haryana State, the

|I"'.- '\.,T |

nt h s;it,.‘ﬂl -possession of the

DTCP, Har;.ur uld not-i sue|t1“& 0C wﬁ]im time enabling
the responden *m ﬁﬁ@'lﬁﬂl
allotted unit tlh.sgm{mgplallnay. “.:'I"hat xt is reiterated that

allotted unit is ﬂ;{ﬂ.&y rfors ﬁ't out possession, and

e

cummunitatign' I;L:re tgdalﬁ. aspect have already been
sent to all Eli‘ﬂ‘l éllﬂ’ct ﬂﬂﬁihg ‘t'ht cnmplamﬂnt herein.
That it is impﬁrtant to) mg::tim here, that the project
“ESFERA" comprises of 2 phases whereas OC of the Phase | of
the project is duly issued by “Town And Country Planning
Development Haryana” on 07.02.2018 and more than 100
happy allottee(s) are residing in that phase. That the physical

possession of the unit will be tentatively delivered to its
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26,

rA

respective allottee(s) soon with respective OC on the said
project.

That, the respondent company is in extreme liquidity crunch
at this critical juncture, the company has also been saddled
with orders of refund in relation to 15 apartments in the
project, on account of urde_r_-: Eassed by various other courts.
The total amount payzrhlh?!,qwﬁﬁl:pﬁ of these decrees exceeds
s jl:tgﬂ said project involving

an amount of Rs. ‘lg

[ A} 1M

hundreds of aﬂaﬂe‘;s.. xlplm ‘?{F engerl}r awaiting the
possession of th!}fr ﬂpﬂfﬁ"ﬂﬁﬁﬁ will I:ve.- pre;udlca:l beyond

repair In c$e._ any mand,atarg.ﬁ order hE, passed when the
projectis almﬁst qumpleihd.l ! I/ >}

That, on accﬂhg:f::imnf ﬁllﬂ L ﬂn}ihg the project and
many other allo not Eapgtﬁg“—fheﬁ' instalment amounts,
the company; with gea!r ‘in thage turbulent times
has managedﬁh‘!l sg‘: Fdrnrling of Rs.99 crores
from SWAMIH I‘m%miedt Fund # L The said Alternate
Investment Fund (AIF) was established under the special
window declared on 6.11.2019 by the Hon'ble Finance
Minister to provide priority debt financing for the completion

of stalled, brownfield, RERA registered residential

developments that are in the affordable housing /mid-
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28.

29,

income category, are net-worth positive and require last mile
funding to complete construction. The company was granted
a sanction on 23.09.2020 after examination of the status of
the company and its subject project "Esfera” for the amount
of Rs.99 crores. However, the funding is still to be received,
and the company is hup-;_n,g_~ fur the same to be released
shortly. |
That, it is humbly s . l this authority may be
pleased to cunsidgfﬁh*e;tm;% ﬂ}é{f}:mspundent company
and d:stmgu?h.’&!m’;espdﬁqtm{ﬁmpanﬁﬁﬂm the bad repute
being impal:“tﬁd 0 real qta‘l_'ﬂ hmld .,:]l.' is pertinent to
mention he%ﬂiﬁr t}le j

committed to np@le‘t\ ti:e Rhﬂw hf the said projects. In
fact, the super stnm&ﬂf p.l‘@im:g;p 1.’11 phase - 2 (incl. tower

-B) has al Eqn c ea-mtm‘na'i finishing work
and I'-'IEP %vhg‘ﬁ-.ruh almost 300

mpany is extremely

cnnstrucﬂnﬁhlahbufém La;’f& ﬁm‘lﬁng ihﬁrdi to achieve the
intent of the appellant to complete the entire project despite
all prevailing adversaries.

That, it is relevant to mention herein that several allottees
have withhold the remaining payments, which is further

severally affecting the financial health of the respondent
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company and further due to the force majeure conditions and
circumstances,/reasons, which were beyond the control of
the respondent company as mentioned herein below, the
construction works got delayed at the said project. Both the
parties ie. the complainant as well as the respondent

company had mntemp]atgd it the very initial stage while

%'Eement that some delay

T
<3y
H

might have occurred, d that is why under the

. | H X
force majeure d@;;&i@ﬁnﬂg@«m th_a:: allotment letter, it

is duly agrﬂf-i an‘t “ﬂ;ﬁh the respondent
company sh i:?f ’dable E\‘Eerfdrﬁ‘il 1'?11;4 or all of its
pbligations ﬂiﬂﬂﬁg EELE ub : sge %E m;fy force majeure
:lrcumstan:es*aﬁ%ﬁqﬁﬁ epe: !ﬁeqﬁrﬁd for performance
of its ubligaﬂMﬁﬂ_ m '/‘I_y stand extended. It is

unequivm:ailg; Er%d ﬁ tp;mil complainant and the
respondent ;ﬁn JreEpunﬁbnt company Is

entitled to m:tenliu;t ﬁf*tg.!nﬁ for daln‘i:r‘_‘,r of the said flat on

_||i

1.

account of force majeure circumstances beyond the control
of the respondent company. And inter-alia, some of them are
mentioned herein below:

% That, the respondent company started construction

over the said project land after obtaining all necessary
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sanctions/approvals/ clearances from different

state/central agencies/authorities and after getting
building plan approved from the authority and named
the project as “Esfera 1", The respondent company had
received applications for booking of apartments in the

said project by vg::lu{.ls customers and on their

2 -‘_ll rr _.ﬂ‘ '.

_ -;EOmpany allotted the under-

cunstruch;? ?1'.' ﬁmitstnthem
n LATU

» That, owi -"ﬁﬂ"‘ﬁ' i -a-w-= pullutlun levels in

{3

o
the HuWe ﬁﬁgrem;g ﬁ!ﬂurt ordered a ban

P ction acﬁﬂpjes in L'he region from
E]-I.II.%Ei@ Al ’ whu:h vAs a blow to realty

develnpa\.dﬁiﬁz Tﬁe fﬁdr ﬂﬂ:ﬂlt_’f Index (AQI) at
the tim Efay@:'é yﬂﬁ which is considered

severe ngall:zrs, Following the
Eenrr} ’Eﬁm {L‘.PEE] declaring the
AQlL 1&1;@}5:: a‘:s nqi: J E;‘#__Etté‘, ,thE SC lifted the ban
conditionally on 09.12.2019 allowing construction
activities to be carried out between 6 am and 6 pm, and

the complete ban was lifted by the Hon'ble Supreme
Court on 14.02.2020.
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» That, when the complete ban was lifted on 14.02.2020
by the Hon'ble Supreme Court, the Government of
India imposed National Lockdown on 24.03.2020 due
to pandemic COVID-19, and conditionally unlocked it in
03.05.2020. However, this has left the great impact on
the procurement uf ‘material and labour. The 40-day

li_

lockdown in effect. :]nﬁ March 24, which was further
extended L1|.'r to M;gféiﬂhﬁﬁghsequenﬂ}r to May 17, led
to a rﬁv?raﬂg fnt'irg oii;rifﬁ warip;ers leaving cities to
return @xfu thaLinﬂ@&. It is ahtimated that around

6 lakhw.nrkers walhed tu-thmr vﬂ]ﬁges and around 10

\f“ I

lakh vJE a#'e i raflef rmnps The aftermath

of Imk&qﬁh J::-:f;st ! qﬂ:ﬁ: pm' iods has left great
impact and ssai's ﬂmﬂwei%ﬁ;ar for resuming the fast-

paced mu {}4 1}g thﬂ ﬂmely delivery as
agreed eﬁt

# That fnit[aﬂyﬁ aﬂar nhta!rhng tha Eequislte sanctions

and approvals from the concerned authorities, the
respondent company had commenced construction
work and arranged for the necessary infrastructure
including labour, plants, and machinery, etc. However,

since the construction work was halted and could not
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be carried on in the planned manner due to the force

majeure circumstances detailed above, the said
infrastructure could not be utilized and the labour was
also left to idle resulting in mounting expenses, without
there being any progress in the construction work.
Further, most of the._Enqstrucﬂnn material, which was

purchased in

causing huge mn _
"'"-..

machmﬂrles? a.#hjﬂf ‘ wgmmnged for the timely

cﬂmpleﬁ:[;‘l fﬁf the Eﬁnsﬂtrﬁ‘%ﬁnn W]t, got degenerated,

esuttﬁ'lg tnl:n lwﬁ f ?es(?qndﬂnt company

- .
runni% cTo ,nﬁ.’u ! Eﬂ:
X ' i I/
» More ﬁg\ also ke n tu /mention here that
.-‘. ;-. e | I-

every year W&urk was stopped /
banned: air pollution during
W‘tntEHA}Vﬁ muﬂl Green Tribunal
[NGT}; and :&fﬁﬂf Lﬂl}ﬁﬂ"f st&]’ﬂzﬂ the material,

manpower and flow of the work has been disturbed /

W |
L

distressed. Every year the respondent company had to
manage and rearrange for the same and it almost
multiplied the time of banned / stayed period to

achieve the previous workflow.
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» The real estate sector so far has remained the worst hit
by the demonetization as most of the transactions that
take place happen via cash. The sudden ban on
Rs.500/- and Rs.1000/- currency notes has resulted in
a situation of limited or no cash in the market to be

parked in real esta;e ,gsaets This has subsequently

translated into

all budget t:atf_;gu to its uniqueness as an

brought a lot of

economic jﬂx - ' cm\
\ of N
confusion, c.ertsiﬂiﬁ' -%'jnd E'nh&tﬂnf all, - especially

1 S 2
possible’ eﬁﬂmﬁrW‘&lﬂwﬂ down to a large

extent, whnch-halﬂh vj; respondent company to

proc m v-cot

amﬂmﬁkmmjﬁﬁimdlvﬁ a lot of cash

payment/transactions at site for several activities,

age, disbursement to

n, and day-to-day

% Itis a well-known fact that there is extreme shortage of
water in state of Haryana and the construction was
directly affected by the shortage of water. Further the

Hon'ble Punjab and Haryana High Court vide an Order
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30.

31.

dated 16.07,2012 in CWP No. 20032 of 2009 directed
to use only treated water from available sewerage
treatment plants (hereinafter referred to as “STP"). As
the availability of STP, basic infrastructure and
availability of water from STP was very limited in
comparison to the requirement of water in the ongoing

1.-'"'"
1.,..!

iIE ‘Gurgaon District, it was

¥ '-.

constructions a::li ;

b
becoming difficul : schedule the construction

1A
activities. ]ﬂ?*ﬂ?alhﬁﬁliﬁhl?dmmd water to be used at
::nnsm?{qbﬁ site vﬁ%”tﬁﬁﬂenﬂ,fﬁlhd and against the

total l:'f'egu emen ﬁ_{ﬁf%r.'%anlyg lﬂ?l 5% of required
quanﬁb[;w avail lq at f'un‘ﬁ'trgcrlﬁn sites.
A\
That, owing to, ﬁ‘a séid 4:: ce d’mjé’ure circumstances

F o ' v
and reasons he;-:r\n;\ﬁdj ,ﬂ'f% ___W,;H‘{ respondent company,

it was axtrew gi mnw t‘pg intended date of
offer of pusﬁéﬂu the all t letter.

My

That fer thq'_ jpﬁglmse ‘_gﬂ,__jtﬂ[l‘ﬁﬁg th: r.ielwer:..r of the
possession, despite lockdown, the respondent company was
seeking permission to resume construction of the said
project. The respondent company got the permission
certificate on 01.05.2020 by the municipal Corporation of

Gurugram, Haryana subject to certain safety restriction and
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conditions, Therefore, it is humbly submitted that this
authority may be pleased to consider the bona fide of the
respondent company and distinguish the respondent
company from the bad repute being imparted to real-estate
builders. It is pertinent to mention here that the respondent

company is extremely n:ummu{led to complete the phase - Il

of the said projects in Wﬂrucmmﬁ civil weorks in all
the towers in phase 11 ’r?lﬁtiaﬁéad been completed despite
all prevailing a‘&ﬁrsaﬁés; dnﬂ ﬁnal ﬁnishing work s

.-i ‘|- I A
remaining nuw i

The respﬂ-nde;nt mmpan;f I::I"EH.-‘EE leavg- ﬂf this authority to
add, amend{q‘r ter: th‘s rjeplp iE fuun;l necessary, at any
stage of the 1&3&j1n§5 Th | rqspmiﬂdnt company shall
submit any duﬂm:!ﬂnta ﬂ‘r—dmﬂ as may be required by this
authority, The Respo ndnnxi‘umpﬂ‘ny also craves leave of this
authority tu.f dKe WWW m: the appropriate
stage, if so advised.

Coples of allthe t@ﬂl}ﬁﬁ!}ﬂt}:_ﬁﬁ‘?ﬁ_ been filed and placed on
the record. Their authenticity is not in dispute. Hence, the

complaint can be decided on the basis of these undisputed
documents and submission made by the parties.

Jurisdiction of the authority

The respondent has raised an objection regarding

jurisdiction of authority to entertain the present complaint.
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The authority observes that it has territorial as well as
subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

E. I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, Haryana
the jurisdiction of Har}rana Eﬂﬁ“ Estate Regulatory Authority,

.!".-l

Gurugram shall be entire ram district for all purposes.

q-n‘q_uﬂﬁtlﬂﬂ is situated within
the planning ’ﬁ? W J:Llstnt:t Therefore, this
authority has’ m‘F?p”feté .tanitﬁmlal ]urisdi;tmn to deal with
the present jﬁcxm]ﬂaint |

EIl  Subject:mattér jﬁr‘#ﬂi&ju]u

Section 11[4}ﬁ Htlﬁe- Act, Eﬂlﬁ ]Jh'ﬂﬁ[ﬂ‘ﬁ that the promoter
shall be respu*imﬁle “to th a]gzttéﬁﬂsr per agreement for

?'\-.-n.-r

sale. Section 11(4)(a)ds fémﬁ[g;}la‘g hereunder:

Be Fg _!gj% m&&ﬁmﬁsﬁ%ﬂmﬂ and

ﬁmmumu:,:n EE’ “this Act or. the rules
and rég ar or, n:r Hh‘!' allottess
as pE‘T'HI-E r'to the astotiation of

allottees, as themse mt:u-' be, till the conveyance of all
the apartments, plots or buildings, as the case may
be, to the allottees, or the common areas to the
assoclation of allottees or the competent authority, as
the case may be;

In the present ::ase tl

The provision of assured returns is part of the builder
buyer's agreement, as per clause 15 of the BBA
dated........ Accordingly, the promoter Is responsible
for all obligations/responsibilities and functfons
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35.

including payment of assured returns as provided in
Builder Buyer’'s Agreement.

Section 34-Functions of the Authority:

24(f) of the Act provides to ensure compliance of the
ahbligations cast upon the promoters, the allottees
and the real estate agents under this Act and the
rules and regulations made thereunder,

So, in view of the provisions of the Act quoted above, the
authority has complete ]urisdlctiun to decide the complaint
regarding non- cumplianée uf E:hllganuns by the promoter
leaving aside cum[genlsatiqn Iwhh:h Is to be decided by the
adjudicating uﬂicén: i{ purm;edb by the complainant at a later

F w¥ I

stage. 4 11—'__' —

Findings unstﬁe fellef suuglﬁharthe n:miplalnant.

F.I Delay%lﬁ'siessﬁm hirga‘ﬁ N
Relief sought by the co pl RIHE Direct the respondent to

pay interest fu!Heﬂ!:?Lmd
possession of the mz-m:t h—"ﬂnce 02.01.2018 to the
complainant, on the “ﬂ.m@,ﬁt memme complainant for
the sale c&ﬁ;ﬁﬂgﬁﬁ_ﬁgﬁ_‘ aﬁfj_;ﬁ_dﬁfqpﬁgl charges for the
aforesaid aﬁ@ﬁ&?ﬁi%‘ih@é{ﬁ the prescribed rate as
per the act, 2016 ftill the respondent hands over the

,-pf ﬂe‘}ay in offering the

possession of the apartment.

In the present complaint, the complainant intends to

continue with the project and are seeking delay possession
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charges as provided under the proviso to section 18(1) of the

Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18{1). If the promaoter fails to complete or is unable to
give possession of an apartment, plot, or bullding, —

Provided that where an aflotter does nat intend co

prescribed.”

36. Clause 10,1 ﬂf/ﬁg‘%‘ﬁaﬂ buye:
handing nver‘;ﬁds'rs-ﬁlﬂmﬂnﬁﬂm%am tsrgprud uced below:

10.1 Sd#eﬂ'f e for ?q uf d?}-ﬁid apartment

The Devefﬂperfﬂmnpnny based on its premt plans
and estimates and subject to all just exceptions,
contemplates to complete construction of the safd
Building/said Apartment within a period of three and
half years from the dale of execution of this
Agreement unless there shall be delay or there shall
be failure due to reasons mentioned in Clauses 11.1,
11,2, 11.3 and Clause 41 or due to failure of Intending
Allottee(s} to pay in time the price of the said
Apartment along with other charges and dues in
accordance with the schedule of payments given in
Annexure F or as per the demands raised by the
Developer/Company from time to time or any failure
on the part of the intending Allottee(s) to abide by all
ar any of the terms or conditions of this Agreement.

37. A fat buyer's agreement is a pivotal legal document which
should ensure that the rights and liabilities of both

builders/promoters and buyers/allottees are protected
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3s.

candidly. Flat buyer's agreement lays down the terms that
govern the sale of different kinds of properties like
residentials, commercials etc. between the buyer and builder.
It is in the interest of both the parties to have a well-drafted
agreement which would thereby protect the rights of both
the builder and buyer in ﬂ'l!E- unfnrtunatf: event of a dispute
that may arise. It shaultt;—h; Itrafred in the simple and

;b
unambiguous languggeuf fehmay be understood by a

|
%Edﬂﬁhqunai background. It

mfﬂﬁ M qegarﬂ I:p st{pulated time of
delivery of é‘qﬁsmiun uF d;iE apla?trner%t, Elht or building, as

the case ma}ﬁa%d"é-: r-lghtn |

the hﬁfmﬂallum:es in case
of delay in pu&ﬂﬂﬁiﬂn of theunit.
o
The respondent ote s ﬂﬂnsed to handover the
ponter it e

possession ntm; su@eﬁ-a?a n;.dthln a period of three

|i|=-

and half yeaﬁs from ﬂleﬁ&%&ﬁﬁaﬁcﬁﬁnn ‘of this agreement
unless merhsﬁaﬂ ﬁnJe gl_‘;tjhe,re shall be failure due to

common man
i "r+

should i:nntafh <4

reasons mentioned in clauses 11.1, 11.2, 11.3 and Clause 41
or due to failure of intending allottee(s) to pay in time the
price of the said apartment along with other charges and
dues in accordance with the schedule of payments given in

annexure-F or as per the demands raised by the
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developer/company from time to time or any failure on the
part of the intending allottee(s) to abide by all or any of the
terms or conditions of this agreement.

Admissibility of delay possession charges at prescribed
rate of interest: The complainant is seeking delay
possession charges, prnﬂsu tr.'n section 1B provides that
where an allottee duea' :?_Eﬁy};nd to withdraw from the
project, he shall be pmﬁh?ﬁ&mmuter interest for every
month of delay,dﬁjﬁﬁ@hﬂﬁdﬂtg@vér of possession, at such
rate as may ba;pr,éscnbl!‘ﬂ and it has’ hem presa:nhed under
rule 15 of the r,uf .3 Rule 15 has’i)eqn repra&u-::ed as under:

¢ eﬂnﬂa aj'nﬂerﬂ: ,!'Erwrsu to
! {lﬂrﬁﬁmi‘ sub-section (1) and
subsecl}q_p:_. quﬁf.-’n-u:ﬂ v,

e 'ﬂwmgpj_,pf.ahl';mﬂ o section 1Z;
section 18; am &w@&rﬁﬂj of section 19,

the "interest at & * shall be the State
Bank of India h,gghe.ﬁ afmrflmi cast of lending rate
+2498.;

Provided that in &5‘& t;uﬁﬁﬂtﬁ Bank of India

marginol- r.wt aflending rate (MCLR) is not in use, it
shall ge fu.u! such-bgnchmark) lending rates
which the Eﬁﬂte Bank-of Mndia may ﬁx from time to

time for lending to the general public.
The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined
the prescribed rate of interest The rate of interest so

determined by the legislature, is reasonable and if the said
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41.

42.

43.

rule is followed to award the interest, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India i.e,
https;//sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e, 06.10.2021 is 7.30% p.a. Accordingly,
the prescribed rate of interest will be marginal cost of

lending rate +2% i.zq,‘?‘::?n"_i.

The definition of term “!interest’ as defined under section

i
Ay ,
2(za) of the ﬂﬂ@ﬁv&fa : ’{'Ej;g-’af interest chargeable

from the allottee by the ﬁﬁ-ﬁnfﬁt&r inmiuf default, shall be

ij E d?e ;prnmnter shall be

liable to payr\ ﬂ:l .ﬂ:lI'a nf "d&t'm.llt. The relevant

equal to th E’:

section is repmﬂugd&mkm” ' £
2 ? "I
"fza) “interest"mie .""-? .‘nﬁrﬁt payable by the
pmmnterartheu"ﬂ e may be.

Explana —Fop the purp . atsg—
(t) E}’ o 1 st-charg Iﬁ? allottee by the
" defau EI'J' be ﬁum" to the rate

ﬂf')n%? n,-mqu he liahie to pay
all
(i) the Tnterdst pavible Bj . pmrﬂarér to the allottee

shall be _,I‘i"ﬂm the date the promoter received the
amount ar any part thereaf till the date the amount or
part thereof and interest thereon is refunded, ard the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment to
the promater till the date it is paid;”

Therefore, interest on the delay payments from the
complainant shall be charged at the prescribed rate ie,
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9.30% p.a. by the respondent/promoter which is the same as
is being granted to the complainant in case of delay
possession charges.

On consideration of the circumstances, the evidence and
other record and submissions made by the parties, the
authority is satisfied that l;]m;espc:-ndent is in contravention

of the section 11{4]&1} f‘"

possession by the due the agreement. By virtue of
flat buyer's a ‘?ﬁ;ﬁ}};tg;bﬁﬂ@d Hett-veen the parties on
02.07.2014, ssession of ‘the Bg‘agéa unit was to be
delivered w’ a penqﬂ %ﬁ e and ’Ha years from the
date of ex tian,h.ﬂl"‘ihi? ageﬁleflt i chmes out to be
0201.2018. \&NL | | 1.V £ &, /

4 '1'\- —
Section 19(10) o mguﬁgm the allottees to take

N e T

possession ofthe m.bjec% ﬁ i manths from the date

of receipt djf Mpsti gy Thﬁse Z months’ of
reasonable ﬂ:‘ﬁ; ﬁqinﬁgﬁ;q_;q the n:otrqﬂamant keeping in
mind that even after intimation of possession practically he
has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely
finished unit but this is subject to that the unit being handed

over at the time of taking possession is in habitable

Page 29 of 32




HARERA

2. GURUGRAM Complaint No. 368 012021 |

46,

47.

condition, It is further clarified that the delay possession
charges shall be payable from the due date of possession Le,
02.01.2018 till offer of possession of the subject flat after
obtaining occupation certificate from the competent
authority plus two months or handing over of possession

whichever is earlier as per the provisions of section 19(10)

e

of the Act.

Accordingly, non- l:nrgp the mandate contained in

l""l' gy
section 11(4) La ,Em-:j M‘!ﬂ: to:section 18(1) of the
Act on the ga_.[:; f the ?Espﬂffﬁent is mhhlished As such
cumplmnané 1% tlﬂE}i l;?\clela)i‘,?_a& rpns&eﬂihn charges at the

prescribed rﬁtﬂ Ht:ﬁt-breﬁt LE., ?.EQ% _p a. fﬂr every month of
delay on the’ I.'uj.r 'tﬁa cérnpiamant to the
respondent fruh\efﬂﬁ& :iaﬁ-’ﬁtguﬁ’ﬁﬂssiun l.e, 02.01.2018
till the offer of pussl;fs 'g:ﬁﬂm bject:flat after obtaining
occupation cgm%:ategﬁi}ﬁ'(g cbri\été’nt authority plus two

' |'_'
months or h:.pdfngnLrEr nﬂﬁﬁsmsjﬂn wmr:hever is earlier as
per the provisions of section 18(1) of the Act read with rule

15 of the rules and section 19 (10) of the Act.

Directions of the authority
Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

Page 30 of 32




HARERA
2, GURUGRAM Complaint No. 368 of 2021

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

L.

1L

Il

Iv.

The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession i.e., 02.01.2018 till the
offer of pﬂss-essmn uf the subject flat after obtaining
occupation certi,ﬁ {Egﬂ:l the competent authority
plus two mnnt '} nding over of possession
whicheuerl r'il qs per“gac:l:mn 19 (10) of the Act

The arrear§: ht-snéi? a:gmed from 02.01.2018
till éhfis nrﬂéﬁ‘*;ﬁﬁl be pa]E ﬁy the promoter to
the T withjzn@ pfeylﬁd nf?i] d:a}fs from date of

this n‘rﬁer and inl:‘erast r_ r wer:,i m-::-nth of delay shall

day of e t&‘as*’per rule 16(2) of the
rules

The m o' handover the physical
possession of t jectu t’ﬁﬂ'br Ehtammg OC from
the ﬁmpﬂlteﬁi numémty,

The complainant is directed to pay outstanding dues,
if any, after adjustment of interest for the delayed
period.

The rate of interest chargeable from the allottee by
the promoter, in case of default shall be charged at the
prescribed rate Le, 9.30% by the
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respondent/promoter which is the same rate of
interest which the promoter shall be liable to pay the
allottee, in case of default i.e., the delayed possession

charges as per section 2(za) of the Act.
VI. The respondent shall not charge anything from the
complainant which is not the part of the agreement.

48. Complaint stands disposedof’

(Samir Kumar &7 v [ﬂ_:gﬁ? m:aﬂ
Member r" ‘ r’” "‘“w, lember
] '; # J
Haryana Real E%Leh _ A&hoﬁt}! Gurugram

Dated: 06.10.202 1}:-4

7
]UDGEMENW_E’Z 2021
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