
ffiHARERA
ffiGuRUoRAM Complaint No. 368 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGMM

1,.

ORDER

The present comPlaint has

complainant/allottee under sectiolp

(Regulation and DeveloPmentJ Act,

Complaint no. :

Date of filing complaint:
First date of hearing :

Date of decision :

368 of 202t
09.02.202t
22.04.202L
06.L0.202L

been filed by the

31 of the Real Estate

20t6 fin short, the Act)

1. Smt. Shakuntla Khatri
Complainant

Vers,us

t.

Respondent

Shri. Samir Kumar Member

Shri Vijay Kumar Goy.,fll Member

API.,EARANCE:

Sh. Sunil Kumar Yadav (AdvPrcate) Complainant

Vl.s. Tanya S,rrraruP (Adv'ocateJ Respondent
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ffiHARERA
ffi GURUGRAM

under or to the allottees:ps, per the agreement for sale
...,.

executed inter se. :.j : , }. i"

Complaint No. 368 of 202t

read with rule 28 of the Haryana Real Estate (Regulation and

DevelopmentJ Rule s, 2017 (in short, the RulesJ for violation

of section t1(a)ta) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the

provision of the Act or the rules and regulations made there

A.

2.

Unit and proiect rel,

The particulars of unit detaik

paid by the coiufil arit*rl

possession, delaY Period, if anY

fbllowing tabular form :

S. No. Heads Information
1. Name and location of the Projec t . "Esfera Phase-11", Sector-

37-C, Gurugram

2. Proiect area 60460 sq. mtrs.

3, Ittrt.r.e of the projeCt Group housing colonY

4. DTCP .,

status
v 64iaf 2017 dated

16.Al.Z0t1 valid till
L5.07.2017

5. M7s prime Infoways Pvt.

Ltd. And Ors.

6. RERA registered I not registereid Registered
Registered vide 352 of
2017 dated \7.11.2017

7. RERA registration valid uP to 37.12.2020

B. Unit no. 001, ground floor, tower
B

(page no. 36 of the
complaintJ

Page2 of32
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plaint No. 368 of 2021

2400 sq.ft.

[super area]

(page no. 36 of the

Unit admeasuring

02.07.2014

[page no.26 of the
complaint)

Date of flat buYer's agreement

Possession linked Plan

(page no.71of the
complaint)

Rs. 1,18,23,600/-

ge no. 36 ofthe

receipts on Page no.

,85,86,87, BB and
the complaint

Le Developer/ComPanY
sed on its present Planr

and estimates and su'

to all just excePtions,

construction

period of three and
years from the date of
execution of this
Agreement unless there
shall be delaY or there
shall be failure due to
reasons mentioned in
Clauses \t.1, 11.2, Ll.3
and Clause 4L or due to

Page 3 of 32
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L0.

I 11.

72. Total consideratioii" 1"u- 
":,
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Total amount Paid bY ttre

complaihant
::: . ::.:

.:
l' :,'
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B.

3.

ffiHARERA
#- GURLTGRAM

Facts of the comPlaint

That the comPlainant, Smt.

and law-abiding citizen of

failure of Intending
Allottee(s) to PaY in time
the price of the said

Apartment along with
other charges and dues i

accordance with the
schedule of paYments
given in Annexure F or as

per the demands raised
by the
Developer/ComPanY
from time to time or anY

failure on the part of the
intending Allottee(s) to
abide by all or any of the

rms or conditions of
Agreement.

hasis

Khatri is a peace loving

nurtured hitherto an

plaint No. 368 of 202t

lated from the date

r's agreement

delivery o

07.02.2018

years, g months and 4

till date of order

lndia,

Page 4 of32
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Not obtained w.r.t the
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O ccupation CErtificate

EWS block)

Not offered



Complaint No. 368 of 2021

4. ...'

contract, false promises, Aloss unfair trade practices and

deficiencies in the serviees Ci:mmitted by the respondent,

Imperia structures Limit€d: in'regard to the apartment no
rrrrPur lq uLr ulL*r r -__ - -o-

"001-", tower "Bi', grournd llor:.r admeasuring "2400 sq' ft'

t^^ AA ^- ;r*\,, A DLIV t 1 canrcnf rnnrn hnrroht hV lhe3EtK + 1 Sr

HARTRA
ffi"GURUGI?AM

un-realized dream of having her own house in upcoming

societies with all facilities and standards, situated around

serene and peaceful environment for her family. The

complainant always leads her life with full of honesty,

simplicity and truthfulness and epitomizes utmost kindness

and humanity. r*r.:-rk

.;!.. - I

That the grievance of ithe' nant relates to breach of

123.04 sq. mtr.)",4 BIIK + 1Servant room, bought by the

complainant Paying her hard ea moiney, in the Proiect

called ,,The Esf,efa", spread over the land admeasuring

. situated at sector-37 C:., village

[hereinafter referred AS

respondent/developer/seller/builder/promoter/company)

is a company duly inr:orporated under the Companies Act,

1956 and is being sued through its chairman cum Managing

Director.

Page 5 of 32
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complaint No. 368 of 202L

That the Director, Town and Country Planning, Government

of Haryana, vide licence bearing no. 64 of 201'1 dated

16.07.20L1 has granted permission to the respondent for

setting up a group housing colony to be known as "ESFERA".

on the basis of this licence, the respondent company has

of the apartmen,t to the cornplainant, nor is paying any

interest on his default to the complainant. The complainant

hereby requests for the immediate delivery of possession of

the apartment and interest on paid amount for the default of

the respondent firom the due d,ate of possession till the actual

delivery date of possession of the apartment'

B. That the genesis; of the present complaint lies due to gross

indifference, refusal, and failure of the various obligations on

the part of the respondent. 'Ihe developer enticed various

7.

Page 6 of32
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of the best

real estate

10.

Complaint No. 368 of 20ZL

customers including the complainant to pay their hard-

earned money in the purchase of a residential apartment in

the subject project. The respondent promised to hand over

the possession of the apartment by 02.01.2018 during the

time of taking payment. But after taking all payable cost of

the apartment, the t has not yet offered the

possession of the aPa r a delay of three years

approximately.

I'he respond brochure,

trighlighting Esfera', at sector

il7 c, G imed to be one

of the leading

in order to lure

prospective cus rtments in the Project

including are fraudulent

r:epresentations, ts in the

world class project. The

office and was lavishlY

re made to her. The

9.

lorochure.

'Ihat the complai nt was app by the representatives

ntatives claimed andof the respond The sale

boasted of the ject project as th

complainant invited to the sa

huge promisesentertained, an

PageT of32
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IiIARERE
GUf?UGl?AM

c0mplainant w

representations

as booking amou

December 20L3.

That on 31.1,2.201

the favour of the

ol Rs. 36,1,1,236/-

section 13 of the

cost of the flat

The total

I[)C, PLC,

sum of Rs.3

apartment till

The buyer's

executed on €

L2.

executed onAZ.O7

.ilt-"possession aS'per I

13. 'Ihat the

peryments as and

rultimately paid Rs.

rrf Rs.1,1B ,23,600 /
of the apartment.

complaint No. 368 of 2021

impressed by their statements and

ultimately lured to pay Rs.10,00,000/-

of the subject apartment on 26th and Z7th

, the respondent issued welcome letter in

plai The complainant paid a total

respondent violated

more than ten per cent

buyer's agreement.

cluding EDC and

collected a total

e total bsp of the

ject apartment was

The due date of

018.

instalments of

demanded the respondent and

36,11,,236l- out o the total consideration

which is more th 25o/o payable amount

Page 8 of32
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ffiII{ARERA
ffi-,GURUGIIAM Complaint No. 368 of 202L

14. That it was unfair, illegal, unlawful, unethical for the

respondent when he had demanded the amount from the

complainant without the particular stage of construction

being achieved as the completion of the apartment has been

delayed by three years approximately, which has ultimately

resulted in the difficultie;$g$il*:r:omplainant and many such
:_ " -

buyers. Further, instedA$ ffifft<i,n! reparations for the delay

caused due ,,, 
.,,, 

failuie " of the respondent, tht:

builder/developer'/compahy Charged from the complainant.

T'he complainant has appiorached the respondent and

l

p,leaded for delivery of possession of his apartment as per the

bruyer's agreement on vaiioUs occasions. The respondent dirl

not reply to his letters, emails, personal visits, telephone

calls, seeking info:imation about the status of the project artd

clelivery of poss;ession of hLer apartment, thereby the

respondent violated section 1.9 of the Act, 201,6.

llhat the respond.ent has in an unfair manner siphoned c,f

f'unds meant for project and utilised same for his own benerfltt

fbr no cost. That the respondent being builder and developer,

urhenever in need of funrls from bankers or investors

ordinarily has to pay a hea'u'y :lnterest per annum' However,

in the present scenario, thr: respondent utilised funds

16.

Page 9 of 32



I.IARERA
C;URUGRAM Complaint No. 368 of 2021

collected from the complainant and other buyers for his own

good in other projects, being developed by the respondent.

'['hat is why, the proiect has not yet been completed even

after a delay period of three years approximately.

t7. llhat the complainant has come to know that the respondent

is not constructing the construction of his apartment and

clther apartments with seiVantrquarter with common toillert

as per the commir[ment at the time of application /allotment

/ buyer's agreement.

18. 'fhat the complairnant ha3''lost"Confidence and in fact has glot

no trust left in the respclnclent, as the respondent l:ras

rleliberately and wilfully, induJlged in undue enrichment, by

rcheating the complainant btlside being guilty of indulging in

unfair trade practices and cleficiency in services in ttot

on of the apartment and tliern

ve to the requisitions of t-he

complainant.

lg, In the given premise and circumstances, it is submitted that

the respondent/sellerT'builder/promoter/owner is habitual

of making false promises and have a deceptive behav'iottr'

The respondent has earned r-nough monies by duping the

innocent compl;rinant and other buyers through his unfair

Page 10 of32
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l-lARtI?&
C;UI?UGt?AM Complaint No. 368 of 202t

trade practices and deficiencies in services and has caused

the complainant enough pa,in, mental torture, agonlr,

harassment, stresls, anxiety, finerncial loss and injury.

20. llhat the complainant does not want to withdraw frorn

project. The promoter has not fulfilled his obligation under

s;ection 1Bt1) proviso, and no'rrr the promoter is obligated to

at the Prescribed rate for everypay complainant interest

month of delay till the handing ove. the possession'

C. Itelief sought by the complainant.

21,. 'fhe complainant has sou$ht'f0llowing relief[s):

l:i) Direct thre respondent topayinterestforeverymonth of

delay in: offering the possession of the apartment since

O2.AL.Z}ILB to the'cornpllainan! on the amount taken frorn

the complainant for lhe sale consideration and additional

charges lbr the ftresaid apartment with interest aLt the

prescribed rate as per the ac., 2Ot6 till the respondent

hands over the prosse:;sion of the apartrnent

tii) Direct the respondent to complete the construction atrd

handover the possession of the apar[nent tor the

comPlainant imrrnediate lY.

D. Reply by the res;Pondent.

22. The respondent is a compalny duly registered under the

provisions of ther Compranies ltct, 1,956 and Mr. Varun Kurnar

Page 11 of32
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Complaint No. 368 of 202t

is authorized representative of the respondent company, to

sign, veriff and file this reply before this authority.

23. That, it is submitted that the present complaint has been filed

by the complainant against the respondent company in

respect of the tower- "8" being developed by the respondent

company in its project titled as "Esfera Phase

ll" situated at

'said project').

, Haryana fhereinafter

That, it is sub L, (hereinafter'Said

Irlat') in situated in the

plainant bY the:;aid proj

respondent ted 02.07.201.4

i[hereinafter ' ms and condition

mutually a

respondent

mplainant and the

25. It is submi has been

duly agreed the same, the

respondent co pany had ed to comPlete the

It is pertinent to

mention that

completed the

the occupancy

e respondent had successfullY

n of the said tower and Procured

for three towers out of 9 towers in

24.

construction of the said flat on time.

Page 12 of 32
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the said project. However, the construction of all

Complaint No. 368 of 202L

the towers

is completed and in habitable stage, in fact the respondent

company had already applied for grant of occupation

certificate for rest of the towers of project including the

tower - "8", where the allotted unit situates. Further it is

pertinent to mention here*Sqt respondent company already
a:j}r ii: ie i li-,\.:'-:.-.

intimated the mp t the factum of its OC

l\pplication tho in force majeure

circumstance, nd COVID wave in

April 202L aryana State, the

DTCP, Hary in time enabling

the respo session of the

allotted unit is reiterated ttrat

allotted unit i out possession, and

communica ave already been

r;ent to all lainant herein.

'Ihat it is that the projr:ct

"ESFERA" comprises of 2 phases whereas OC of the Phase I of

the project is duly issued by "Town And country Planning

Development Haryana" on 07.02.201,8 and more than 100

happy allottee[s) are residing in that phase. That the physical

possession of the unit will be tentatively delivered to its

Page 13 ol'32
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26.

rrespective all

project.

p,roject, on

plossession

repair in

project is al

the compan

has m

Irom SWA

'window d

rof stalled,

27.

complaint No. 368 of 202t

s) soon with respective OC the said

That, the respondent company is in extreme liquidity crunch

at this critical juncture, the company has also been saddled

vrith orders of refund in relation to 15 apartments in the

of ord ssed by various other courts.

I'he total amount pay of these decrees exceeds

an amount of Rs.1 e said project involving

hLundreds of ly awaiting the

udiced beyond

assed when the

llhat, on acco the project and

many other all instalment amounts,

turbulent times

of Rs.99 crores

said Alternate

llnvestment Fu (AIF) was establ under the special

on 6.LL.2019

e priority debt fi

the Hon'ble Finance

lMinister to provi

Id, RERA

ncing for the completion

registered residential

rdable housing /mid-developments t are in the

Page L4 o1.32



Complaint No. 368 of 202L

28. lfhat, it is humbly subfdittddl,,that this authority may be

pleased to considErthe btlnS'{d.e. f fhe respondent company

and distinguish.the respOfrdehtrcompany from the bad repute

being impartd'ii ''to real:ssJdte', builders' It is pertinent to

mention here that the respondent company is extremr:ly

r:ommitted to comple_te the:phaSe.i 2 of the said projects. In

:[act, the super structure of all towers'in phase - 2 (incl. to'vrrer

-B) has I finishing work

and MEP almost 300

to achieve the

intent of the app lant to complete entire project desPrite

LIABERA
GURUCRAI/I t c"-pl.i- N" .368 of 2021

income category, are net-worth positive and require last mile

funding to complete construction. The company was granted

a sanction on 23.09.2020 after examination of the status of

the company and its subject project "Esfera" for the amount

of Rs.99 crores. However, the funding is still to be received,

and the company is hop[6rg*for the same to be released
- *J'1": -'i , "shortly. ,n;-{,,ifr, 

$'

29,,

all prevailing

That, it is rel

have withhold '

severally affecti

t to mention h that several allottees

remaining ts, which is furtlher

of the respondentthe financial

Page 15 of 32
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company and further due to the force majeure conditions and

circumstances/reasons, which were beyond the control of

the respondent company as mentioned herein below, the

construction works got delayed at the said project. Both the

parties i.e. the complainant as well as the respondenLt

company had contemplated,at the very initial stage while
,: l

:;igning the allotment:,leti;#agreement that some delay

might have occurred in ?dtUie and that is why under the

lorce majeure .lruie as mentioned in the allotment letter, it

iis duly agreed by the Compfainant that the respondent

r3ornpah1r shall not be liable to perform any or all of its

,obligations during the sutlsi:stence of any torce ma]eure

circumstances and the time period required for performance

complaint No. 368 of 2021'

of its obligations shall inevitably stand extended. It is

unequivocally agreed the complainant and the

.t I .

respondent company that the respondent company ls
.,i

entitled to extension of time for delivery of the said flat on

account of force majeure circumstances beyond the control

of the respondenrt company. And inter-alia, some of thern are

mentioned herein below:

over the said project land after obtaining all necessary

Page 16 of 32
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sanctions/a

state/ce

building p

the project

complaint No. 368 of 202t

rovals/ clearances from different

agencies/authorities and after getting

approved from the authority and named

"Esfera II". The respondent company had

pollution levels in

rt ordered a ban

region from

blow to realty

received ap ications for booking of apartments in the

said proj

requests,

us customers and on their

ny allotted the under-

constructio to them.

Delhi

on

04.Ll.

deve Index [AQI) at

the time , which is considered

Following the

Cen B) declaring the

lifted the banAQr I

conditi y on 09.t2.20L9 allowing construction

activities be carried out n 6 am and 6 Pm, and

the ban was lifted by the Hon'ble Supreme

.02.2020.

PageLT of32
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lakh

of lo

Complaint No, 368 of 2021

by the Hon'ble Supreme Court, the Government of

National Lockdown on 24.03.2020 due

to pandemic COVID-19, and conditionally unlocked it in

03.05.2020. However, this has left the great impact on

the procurement of, ma.terial and labour. The 40-day

lockdown i 24, which was further

extended up to uently to May 1.7,led

to a reve rs leaving cities to

ted that around

and around 1-0

The aftermath

has left great

impact and for resuming the fast-

paced timely delivery as

uisite sanctions

and approvals from the co rned authorities, the

menced constructionrespondent company had co

work and arranged for the ry infrastructure

including labour, plants, and inery, etc. However,

halted and could notsince the construction work

Page 18 of 32
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compl

resu

run

ban

winte

s detailed above, the

infrastructu could not be utilized and the labour was

be carried

majeure

also left to i

there bei

Complaint No. 368 of 2021

in the planned manner due to the force

said

e resulting in mounting expenses, without

any progress in the construction work.

truction material, which wasFurther, of the

purchased in

causing h

machineri

every y

[NGr)

manpowe and flow of the

distressed. Every year the

manage a rearrange for

multiplied the time of ban

wasted/deteriorated

Even the plants and

for the timelY

got degenerated,

t companY

tion here that

rk was stoPPed /
pollution during

I Green Tribunal

the material,

has been disturbed /
ndent company had to

same and it almost

/ stayed period to

achieve previous workfl

PageL9 of32



HARERA
C}URUGI?AM complaint No. 368 of 202L

sector so far has remained the worst hit

by the de as most of the transactions that

take place happen via cash. The sudden ban on

Rs.500/- Rs.1000/- currency notes has resulted in

a situation

parked in

translated i

all budget

limited or no cash in the market to be

This has subsequently

in housing demand across

its uniqueness as an

econom brought a lot of

confus f all, - especially

when doubt, everyone

and initially all

possibl down to a large

extent, w ndent company to

disbursement to

esta

procu

activi

directly

Hon'ble

and day-to-day

a lot of cash

payment/ ns at site several activities.

It is a well- n fact that is extreme shortage of

the construction was

r of water. Further the

water in of Haryana

by the s

igh Court vide an Orderab and Haryana

Page 20 of 32
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HARERA
GURUGRAM

'Ihat, owing

and reasons

it was

offer of p

31. That for

project. The

30.

dated 16.0 .2012 i

to use onl

treatment

Complaint No. 368 of 202L

CWP No. 20032 of 2009 directed

water from available sewerage

nafter referred to as "STP"J. As

STP, basic infrastructure and

from STP was very limited in

t of water in the ongoing

Gurgaon District, it was

edule the construction

water to be used at

and against the

5o/o of required

sites.

ure circumstances

respondent company,

intended date of

letter.

the availa

availability of

compari to the

constructio

becoming

activities.

cons

total

quan

lity

the delivery of ttre

possession, desp own, the

resume

ent company was

seeking permi to ction of the said

pond t cclm got the permission

certificate on 0 .05.202 by the pal Corporation of

safety restriction andGurugram, sub to

Page27 of32
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ffi(}U|?UG|?AM complaint No. 368 of 202t

conditions. Therefore, it is humbly submitted that this

authority may be pleased to consider the bona fide of the

respondent company and distinguish the respondenl:

company from ther bad repute being imparted to real-estater

builders. It is pertinent to mention here that the respondenl:

cr)mpany is extrennely committed to complete the phase - I l

of the said projects in fact super structure/ civil works in all

the towers in pha:se - II h55 already been completed despite

all prevailing sdLVersaries, onll final finishing work is

remaining now.

32. T'he respondent company cra'v'es leave of this authoritlf to

a.dd, amend, or alter this rtlply, if found necessary, at any

stage of the proieedings. Illhe'l respondent company shanl

srubmit any docunnents r:r deltails aS may be required by this

eruthority. The Respondtlnt Conlpany also craves leave of this

auLthority to make further submissions at the appropriilte

s;tage, if so adviserl.

33. Copies of all the relevant do have been filed and placed on

the record. Their authenticity is not in dispute. Hence, the

r:omplaint can be decided on the basis of these undisputed

,documents and submission made by the parties'

E. |urisdiction of the authoritY

34. The respondent has ra.ised an obiection regarding

jurisdiction of authority to entertain the present compllaint'

Page22 of32



ffiHARERA
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llhe authority otlserves that it has territorial as well as

srubject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

Ii. I Territorial iurisdiction
l\s per notificatic,n no. 1,/92/201,7-1TCP dated 14.L2.2017

issued by Town and Country Planning Department, Haryana

the jurisdiction of'Haryana Real Estate Regulatory Authority,

Gurugram shall be entir€;.eUiUgram district for all purposes.
:

In the present casie, ttre piO|ett in question is situated within

the planning artla of GU,qugr:4m district. Therefore, this

zruthority has cornplete territorial jurisdiction to deal with

the present comp)laint.

ll.II Subiect-mratteriurisdiction

Siection 11(4Xa) of the Act, 20-16 provides that the promoter

s;hall be responsible to the allottees as per agreement for

s;ale. Section 11[ )[a) is reproduced as hereunder:

Section 11(t)(a) :

Be responsible for all obti.gations, responsibilities and

functions under the provisiotts of this Act or the rules
and regulations made there,under or to the allottees
as per the agreemer,tt for sale, or to the association of
allottees, as the cqse' may be, till the conveyance of all
the apartme'nts, plots or buildings, as the case mqy
be, to the allottees, or l:het common areas to the
association ctf allottees or thc; competent authority, as

the case ma1, be;

The provision of assured returns is part of the builder

buyer's agreement, as per clause 15 of the BBA

dated......... llccordingly, t:he promoter is responsible

for all obligations/respton.siSilit'rt and functions

complaint No. 368 of 2027

Page23 of32
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stage. 
n

Complaint No. 368 of 2027

including payment of assured returns os provided in

Builder BuYer's Agreement.

Section S4-Functions of the Authority:

sa(fl of the Act provides to ensure compliance of the

obligationscastuponthepromoters,theqllottees
and the real estate agents under this Act and the

rules and regulations made thereunder'

So, in view of the provisions of the Act quoted above, the

authoriry has compt.,..- i:ll:i::,,,,!,l 
to decide the complaint

regarding non-compliance,,.9.l,*l*Plttations by the promoter

leaving aside ."Tf,Trltql ,yhich i:.,o be decided bv the

adiudicating officer if qu1s,-11e{" !"y !t. complainant at a later

Irindings on the ielief sought,bythe complainant.
:,: ::: l' I

F.I DelaY,Pbs5ession:

lRelief sought bY the'comPlby the tomplainant,Direct the respondent to

F.

pay interest for every month of delay in offering ttre

01.2018 to ttrepossession of' the apartmetrt since 02'

: comPlainanLt forcomplainant, on the amount taken from the

charges for thethe sale considleration and additional

aforesaid apartment with interest at the prescribed rate as

per the act, 201,6 till the respondent hands over t]re

possession of thel aPartment'

35. In the present complaint, the complainant intendls tcr

continue with ttre projiect ilnd are seeking delay possessiort
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charges as provided under the proviso to section 18(1) of the

Act. Sec. 1B(1) proviso reads as under.

"Section 78: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to
give possession of an apartment, plol or building, -

Provided that where an allottee does not intend to
withdraw from the hq shall be paid, by the
promoter, of delay, till the
handing over of the t such rote os may be
prescribed."

'i

' the flat bu

i

36. Clause 10.1 of provides for

and estimates and subject to all just exceptions,
contemplates to complete c:onstruction of the said
Building/said Apartment within a period of three and
half years from the datet of execution of this
Agreement wnless there shall be delay or there shall
be failure due to reasons mentioned in Clauses L7.7,
11.2, L1.3 and Clause 4L or due to failure of Intending
Allottee(s) to pay in time the price of the said
Apartment along with other charges and dues in
accordance with the schedule of payments given in
Annexure F or as per the demands raised by the
Developer/Crtmpany from time to time or any failure
on the part ctf the intending Allottee(s) to abide by all
or any of the terms or conditions of this Agreement.

37. l\ flat buyer's agreement is a pivotal legal document which

s;hould ensure that the rights and liabilities of both

tluilders/promoters and buyers/allottees are protected
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residentials, com

It is in the inte

agreement whi

the builder and

that may arise.

unambiguous la

common man

should con

delivery of

the case

of delay in

38. '[he respondent

possession

and half

r,rnless th

rreasons mentio

ror due to failu

price of the

dues in accord

Complaint No. 368 of 202L

s agreement lays down the terms that

of different kinds of properties like

ercials etc. between the buyer and builder.

of both the parties to have a well-drafted

would thereby protect the rights of both

rin nfortunate event of a dispute

t shr in the simple and

be understood by a

onal background. It

ipulated time of

or building, as

/allottees in case

to handover the

a period of three

this agreement

failure due to

in clauses 11.1, \.2, 11.3 and Clause 41

of intending all sJ to pay in time the

apartment along with other charges and

with the sched le of payments given in

nds raised by theannexure-F or as per the
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developer/company from time to time or any failure on ther

part of the intendi,ng allottee[s) to abide by all or any of tht:

terms or conditionrs of this agreement'

39. A,dmissibility of delay possession charges at prescribecl

rate of interest: The complainant is seeking delalr

prossession charges, proviso l.o section 18 provides that

vyhere an allottee does, not intend to withdraw from the

prroject, he shall b,e paid, by the,,promoter, interest for every

rnonth of delay, till the hinding over of possession, at such

r.ate as may be prescribed and it has been prescribed under

rule 15 of the.ulu,s. Rule l-5 has; been reproduced as under:

Rule75,P'rescribed'rate'ofinterest-[Provisoto-
sectiott 72, section 78; and, sub-section ft) and

subsection (7) of srzction 791

(1) For the purpose oJ- proviso to section 12;

sectionTB;qndsub-sectitlns(4)and(7)ofsection79,
the "interest: at ihe rate ('re:;cribed" shall be the State

Bankoflndiahighestmarginalcostoflendingrate
+Zo/0.:

ProvidedthatincasethestateBankoflndia
marginal ca'st o.f lending ra'te (MCLR) is,not in use' it
shai be re?tlaced lty suc,h benchmark lending rates

whichtheSitateBamko)''lndiamayfixfromtimeto
time for lending to the general public'

4,0, The legislature in its wisdom in the subordinate legislation

under the provis;ion of'rulel 15 of the rules, has determinr:d

the prescribed rate of interest. The rate of interest so

determined by the legislature, is reasonable and if the: said
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41.

42.

rule is followed t<l award the interest, it will ensure uniform

practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

Itttps://sbi.co.in, the marginal cost of lending rate [in shor[,

I\{CLRJ as on date i.e., 06.1,0.2C121 is 7.300/o p.a. Accordingly,

the prescribed rate of interest will be marginal cost of

llhe definition of'termliinteiest' as defined under section

2,(za) of the Act pioVideS,that the rate of interest chargeable

from the allottee by the promoter, in case of default, shalll be

equal to the rater of interest which the promoter shall be

liable to pay the allottee, in case of default. The rele'rant

s;ection is reproduced below:

" ( z o ) " i n t erest "'',il,1p}il $ 
1, 
ph g:;r;9..64*,.""irtte r e s t p ay a b l e by th e

p r o m o te r o r th e a I ki'f f€ e7.ai,.ilia,eoSb' m ay b e.

Explanatio;t. -For the"nyrpose of this clause--
(i) thqrate of interxtthorgeable ftom the allottee by the

prffmoter, in case oVaefaul6'ihall be equal to the rate
of ,,inter estlv1rh icf t.f g,,'pro rltoterlphgll bg Ii a b I e to p ay
tde atg$eg,!n'9a;e11ci,{d"f,,qYl+ 1., :,'', .: 

I

(i0 the"=iircf63t"pdy'ii6le by the.promoter tu the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment to
the promoter till the date it is paid;"

43. 'lherefore, interest on the delay payments from

complainant shall be charged at the prescribed rate

Complaint No. 368 of 2021

the

i.e.,
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is being gr

prossession

44. 0n consideratio

other record a

flat buyer's

02.07.2014,

delivered

date of

02.01,.201,8.

45. liection 19[10)

possession

of receipt

reasonable

Complaint No. 368 of Z02L

9'.30o/o p.a. by the t/promoter which is the same as

to the complainant in case of delaY

of the circumstances, the evidence and

submissions made by the parties, the

aruthority is satis ed that pondent is in contravention

of the section 1 t4) by not handing over

agreement. By virtue ofpossession by th

n the parties on

unit was to be

years from the

comes out to be

the allottees to take

ths from the date

2 months' of

t keeping in

mind that even intimation of session practically he

has to arrange a lot of logistics nd requisite documents

including but not limited to in of the completely

finished unit but this is subject to at the unit being handed

ion is in habitableover at the of taking p
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condition. It is further clarified that the delay possessiol'r

c:harges shall be payable from the due date of possession i.e.,

C12.01.2018 till olfer of possession of the subject flat after

obtaining occupation certificate from the competent

aLuthority plus finro months or handing over of possessiol'r

whichever is earljier as per the provisions of section 19(10)

ri

46. ltccordingly, non-complia'ht:=* the mandate contained in
:l i ""'

section 1,1(4) [aJ read With proviso to section 1B[1) of the

Itct on the part of the reSpondent is established, As sruch

complainant is,.entitled to dela'yred possession charges at the

prrescribed rate ol'interest i.e., '9.30o/o p.a. for every month of

clelay on the arnount paicl by the complainant to the

respondent from the due date of possession i.e., 02.01.20113

till the offer of possession of the subject flat after obtaininlg

occupation certifir:ate from tlt,e competent authority plus twrc

rnonths or handing over of possession whichever is earlie,r as

per the provisions of sectionr 18(l) of the Act read with mle

1.5 of the rules and section 19 [.10) of the Act.

H. Directions of the authority

47. Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure
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I.

II.

III.

ry.

V.

Complaint No. 368 of 2021

ons cast upon the promoter as per the

to the authority under section 3a[fJ:

The res t is directed to pay interest at the

prescri rate of 9.300/o p.a. for every month of delay

from the d date of possession i.e., 02.01..2018 till the

offer of sion of the subject flat after obtaining

occupatio

plus two

which

till

the

the pro

prescri

CC

mo

the competent authority

over of possession

n 19 (10) of the Act.

The a from 02.01.2018

the promoter to

from date of

this th of delay shall

be lottee before 1Oth

day of

rules.

per rule 16(2) of the

The the physical

ning OC from

The com t is directed pay outstanding dues,

if any,

period.

adjustment of nterest for the delayed

The rate le from the allottee by

', in case of defa It shall be charged at the

9.30o/o bY therate i.e.,
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(r"'k Kumar
Member

Haryana

lDated: O6.LO.2
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charges as

VI. The respo

Complaint stands

ltile be consigned

allottee,

responde promoter which is the same rate of

interest w ich the promoter shall be liable to pay the

case of default i.e., the delayed possession

section Z(za) of the Act.

dent shall not charge anything from the

complai which is not the part of the agreement.

Gurugram
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