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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no. : 4375 0f2020

First date of hearing: 08.01.2021

Date of decision 1 28.09.2021
Divya Dewan '
R/0: - 599, Dr. Mukherjee Naga Complainant
M/s Silverglades Infras s
Regd. office: C '
110057 '~ Respondent

|

CORAM: .
Shri Samir Kumar | % 1 I ) | Member
Shri V.K. Goyal Member
APPEARANCE: |
Shri. Vikas Khatri | Advocate for the complainant

Shri. Suresh Rohilla & Sh
s for the respondent

Ashwaria Sinha H AHEM
The present cam@URU@@W&en filed by the

complainant/allottee in form CRA under section 31 of the Real Estate

(Regulation and Development) Act, 2016 (in short, ﬁue Act) read with
rule 28 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 (in short, the rules) for violation of section 11(4)(a) of
the Act wherein it is inter alia prescribed that the promoter shall be

responsible for all obligations, responsibilities and functions under

M\
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the provision of the Act or the rules and regulations Errmt.‘ua thereunder
to the allottee as per the agreement for sale executed inter se.
Project and unit related details

The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:

S.No. | Heads

The Merchant Plaza, Sector
@ | 88, Gurugram.

respnnderft]

y Environmental clearance dated 28.02.2014

|
[Page 49 of written
arguments filed by the
respondent]

8. Excavation approval granted on u4.u4.zu1§4

[Page 41? of written

W
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.';lrgm:malntsj filed by the
respondent]

9. Consent to Establish 16.06.2014
[Page 60 of written
arguments filed by the
respondent]

10. | RERA registered/ not registered | Registered 340 of 2017
dated 27.10.2017
RERA registration v 20.12.2020
11. | Approval of electrifi 16.01.2020
granted on age 72 of written
d‘\ _ ents filed by the
/A" C %
12. | Date of on e’ 11 20 (page 34 of
rep
13. | Allotmen 3
¢ of complaint]
14. | Date of exe 2014
buyer agreemen 7'E REG age 17 of complaint]
15. | Unit no. a , 10t floor
agresmiSal [Bgr\l f complaint]
16. | Unit meastrirg 704 $qV
17. | Payment plan Cunsmfctlian linked
payment plan
[Page 51 n.‘rf complaint]
18. |Total consideration as per | Rs.45,02,487/-
payment plan [Page 51 %f the complaint]
| el
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agreement: within a period of 4
years from the date of approval
of the building

30.05.2013) for th

within such other

may be dire i
competent a i
entitled to
maximum day
the possession hotice)

~

19. |[Total amount paid by |Rs. 41,97,962/- as admitted
complainant by respondent
[Page 1 of reply]
20. |Due date of delivery of|30.052017
possession

(As per clause 11.1 of the buyer's | Grace period not allowed

21, Date of 0 n to the

ajn
complain <

of complaint]

3 RﬁAU‘“‘oQ.

oY
22. | Delay in hand
till date of offer o

~“HARE

11 months 13 days

Facts of the complaint

The complainant has booked a service apartment in the project “The

Merchant Plaza” of the respondents at sector 88 G rugram, Haryana
on 17.08.2013 by advancing Rs 5,00,000 to the regpondent. Further
another AMOUNT OF Rs. 7,04,672/- was also paid by the complainant
on 16.11.2013 towards the advance booking amount to the

i
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respondents. The complainant was allotted service apartment bearing
no. SA- 1006 vide allotment letter dated 23.11.2013 having an approx.
super area of 704 sq.ft. at a basic price of @5500/- per sq.ft. plus
other charges and taxes. thereafter various demands were raised by
the respondents towards the cost of the aforesaid service apartment

which were duly paid by the complainant in time as and when

demanded. An apartment buyers’agreement was executed between
the parties on 23.07.2014 a *‘:’? and as per the clause 11.1 of

P L3

Wl T
SIS
S g

5 to be handed within a period

reasons best known to the™respofidlents the possession of the

aforesaid unit was HME%tb the complainant
on 13.03.2020 i.e. n a e d 10 months that
too when the 10t I'E LJI?M plainant is locates
is incomplete and not fit for possession and moreover the HMC
bridgestone with whom a contact to run the senrit!:e apartment was
signed has only agreed to take the possession till 9% floor and thus the

respondent in their mail dated 30.05.2020 offered the possession of

an alternate unit no. 4% floor in lieu of the originally allotted unit

/s
fb"‘.-
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however no floor plan of the 4t floor has been provided to the

complainant despite repeated request and reminders. .

That due to the aforesaid delay on the part of the respondents the

respondents are liable to pay an interest calculated @15% p.a to the
complainant on the entire amount paid of Rs, 41,97,962/- in addition
to a compensation of Rs. 5,00,000/- towards the mental trauma,

stress and losses caused due to thedelay in possession.

respondent/promoter about t [faventions as alleged to have

— 112 15 2 L0 SO
e mermd RUGRAM

Reply by the respo

The respondent has contested the complaint an the following

grounds:

i.  That the complainant/allottee had agreed to pay instalments on

time and discharge his obligations as per application form and

qJ\l\
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HARERA

apartment buyer’s agreement. However, he has miserably failed
to make payments of respective instalments from time to time
and delayed the payment of outstanding for about 67 days i.e.
about 2 months as on 30.11.2020. From the perusal of statement
of account, the complainant has made violation of the Act and
has defaulted in making timely payment of dues and

plainant has approached with

Loy |
In humble submission, sifi encement of construction, the

respondent hHAerEM of construction to
the complai nev sue regarding the
progress, tir::G,sthgu gm.a project and any
other defects in the service of the respondent. Further, the
complainant has never complained of any violation of any of the
provisions of the Act from the date of booking till the date of
filing the present complaint. In view of the aforesaid, the relief,

as sought to be claimed by the complainant, is liable to be
rejected in limine.

e
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HARERA

The complainant approached the respondent and submitted an
application dated for booking of a service apartment bearing
unit no. SA-1006 on 10% floor approximate super area of 740.92
sq.ft. at the basic sale price of Rs 5,500/- per sq.ft. and paid a
sum of Rs 5,00,000/- as booking amount. The complainant had
agreed and signed the payment plan as per construction linked
plan.

, the respundent allotted a
unit bearing no. SA-1006'01 d floor in the said project in

B55/- plus all other

ed charges as per

Hld respondent had

| :
whereupon the respondént~applied for occupancy certificate

from the cun{elrvAtﬁE M? The occupancy
certificate for the, proj recei fr m the concerned
authority wdé Ggm;oznﬁgzs dated
11.02.2020. The respondent vide its letter dated 20.02.2020 duly
informed the complainant that the project has been completed,
and further offered the possession of unit no. SA- 1006, and

requested to complete necessary formalities and to make

pending payments.

q)'V
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Vi.

vii.

viii.

HARERA

That under the terms of offer of possession letter dated
13.03.2020, the respondent also offered the following
facilities/benefits as a special gesture to all the buyers including
the complainant:

a. The facility to undertake the interior fit-outs free of

maintenance charges for the period leading up to

possession, R

b. There would be na h;‘_: .
months from the dat

c. To lease out
charges for th

That the unit

to take posse

outstanding upon the coniplainafit. As per terms and under the

provision of H AREMomt is fetching
interest @15 ainant is liable to
pay to the resﬁlmwAMm of payment as
per clause 7.3 of ABA. In addition to the above, the complainant
is also liable to pay holding charges and maintenance charges, to
the respondent as per ABA, along with interest from the date of
offer of possession, till date of final payment.

That there is no delay in handing over/offer of imssessinn by the
respondent. In fact, the clause no. 11.1 of the apartment buyer

\
b
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agreement provides that the respondent will hand over the
possession within a period of 4 years from the date of the
approval of the building plan for the project or within such other
timeline as may be directed by any competent authority, Then,
clause no. 11.1 of the ABA further provides that even after the
expiry of the commitment period, the respondent shall be

wazn HARERA

The responde all applicable provisions
of the Real Emumntj Act, 2016 and
rules made thereunder and also that of agreement for sale qua
the complainant and other allottees. Since starting the
development of the project, the respondent has been sending
updates about the progress of the project regularly from time to

time mostly on monthly basis to all the buyers including the
complainant, and also the customer care department of the

'bD
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15.

16.
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respondent regularly touch with the buyers for giving updates
on the progress of the project.

Copies of all the relevant documents have been files and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of these undisputed documents and
submissions made by the parties.

The respondent has

the authority for entepta
of the respondent

territorial as well as subje
present cumplaintHﬁKR'lEm |

F.I Territorial ju |

As per nuﬁﬁmﬁun@MMMiz.zm? issued by
Town and Country Planning Department, Haryana the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning
area of Gurugram District, and therefore this authority has complete

P
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F.Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a)
is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made

the apartments, plots or '~ ,:
allottees, or the common a el

‘3} '_,_.

415 5

g n’bd as is referred

34(f) of the Act p . pfithe obligations cast
upon the promoters, theyallottees astate ngents under this
Act and the rules and regl der.

So, in view of the Eru:isiﬁ'.ts .nf ‘the. Aft.ut; 2016 quuted above, the

authority has complete jurisdiction to decide the co;nplaint regarding

. . W el S Wi,

non-compliance of nbligiatiuns by the promoter leaving aside
Ll 111 Il =i LA I/

compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.
Findings on the relief sought by the complainant

H.I Delay possession charges

>
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17. Relief sought by the complainant: Direct the réspundent to pay

18.

i
1]
]
g
=
-r
Nt
o
S
=
a
@
W
o

and is reproduced below:

interest at prescribed rate for every month of delay from the due date

of possession till the handing over of possession.

In the present complaint, the complainant intends to continue with
the project and is seeking delay possession charges as provided under
the proviso to section 18(1) of the Act. Sec 18(1) proviso read as

under.

_ Lfar every month of
delay, till the handing "the_poss tR rate as may be
prescribed.”

|
+ement (in short,

over of possession

approval of the Bu h approvals required,
whichever is later or within such other
time lines as may be directed by the Competent Authority (“Commitment
Period”). The Buyer further agrees that even after expiry of the Commitment
Period, the Company shall be further entitled to a grace period of a maximum of
180 days for issuing the Possession Notice (“Grace Period’).”

“11.1 Subject to h complied with all the

terms and conditi proposes to hand over

possession of the Apartment within a period o, our) years from the date of
fanRy

20. At the outset, it is relevant to comment on the present possession

clause of the agreement wherein the possession has been subjected to
all kinds of terms and conditions of this agreement. The drafting of

this clause and incorporation of such conditions are not only vague

/X

¢
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and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even a single default by the allottee in
fulfilling a single term and condition of the buyer's agreement say
making timely payment, may make the possession clause irrelevant
and the commitment date of handing over possession loses its

meaning. The incorporation of such clause in the buyer’s agreement

by the promoter is just to evade the liability towards timely delivery
1'1;‘# A

e the
1,'.1:_.1“

ENSry
¢ ko contiment as to how the builder has

gttee of his right accruing after

|draftefhsuch mischievous clause
: ,,,: - Withindyoption but to sign on

other such approvals
construction of th
directed by the compe

22. The point of cnntr@UW@ﬁ IMS that whether the

48 months period is to be calculated from the date of “Consent to
Establish” i.e. 16.06.2014 as contended by the respondent or the date
of approval of building plan ie. 30.05.2013 as contended by the

complainant.

23. The respondent contended that the building plan was approved by
the concerned authority on 30.05.2013. The clause 3 of the approved

3
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building plan stipulated that the developer shall obtain the Fire NOC
from the concerned department before starting the construction.
Thereafter, the Fire NOC was obtained on 26.09.2013. Furthermore,
clause 16(xii) of the building plan provides that the developer shall
obtain NOC from Ministry of Environment before starting the
construction and the Environment Clearance was granted on
28.02.2014. Clause 1 of the Envirg -:_1 ent Clearance provides that the

: ;uch approvals” is

< claiming that the

acted in a highly discrimifiato! : ry rqanner If the said
possession clause ine e period of handing over
possession is only mn n of the said unit in
question and the fm this time period
indefinitely on n Rm Moreover, the
respondent is claiming to compute due date of possession from
numerous approvals and the said approvals are sole liability of the
promoter for which allottee cannot be allowed to suffer. It is settled

proposition of law that one cannot get the advantage of his own fault.

Nowhere in the agreement it has been defined that what approvals

96
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forms a part of the “other such approvals”, to which the due date of
possession is subjected to in the said possession clause. It seems to be
just a way to evade the liability towards the timely delivery of the
subject unit. |

Moreover, the complainant had opted for construction linked plan
and the respondent was liable to raise demand as per progress in

as also drawn towards letter

o1 entioned that- “You would be
gntal Clearance and Building Plan

2014 which is against

no q!‘ust:mcliun can be

statutory provisions, [the thenes 2
started without uhHA ) . i
Thus, there cannu@tbfj %J@RAM&- one for start of
demanding the payment of installments towards the total cost of the
unit in question and second for calculating the due date of possession
of the unit in question to the allottees. According to the established
principles of law and the principles of natural justice when a certain
glaring illegality or irregularity comes to the notice of the adjudicator,
the adjudicator can take cognizance of the same and adjudicate upon

o
d
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it. The inclusion of such vague and ambiguous type of clauses in the
agreement which are totally arbitrary, one sided and against the
interests of the allottees must be ignored and discarded in their
totality. In the light of the above-mentioned reasons, the authority is
of the view that the date of sanction of building plans ought to be

taken as the date for determining the due date of handing over

issuing the possession notCE

promoter has ap rtificate, nor it has
initiated the prnceﬁ An ) ce within the time
limit prescribed i ent. As per the
settled law one ﬁmgmm tage of his own
wrong. Accordingly, this grace period of 180 days cannot be allowed

to the promoter at this stage.

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges at the

prescribed rate of interest. Proviso to section 18 provides that where

42
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an allottee does not intend to withdraw from the project, he shall be
paid, by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed and it
has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under;

Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of prowisithSection 12; section 18; and sub-

sections (4) and (7) of sectioh 19 6he finterest at the rate prescribed”
shall be the State Bank of India:fiighest marginal cost of lending rate
+29%.: VR

Provided that in case theState Bog " ig ngrginal cost of lending rate
(MCLR) is not in use, jf'shall bgréplaced b, henchmark lending rates
which the State Bagk of! ben time for lending to the
general public.

ature, is reasonable
and if the said rule is\follawed tolaward thédnterest, it will ensure
uniform practice in all the tase$: |

Consequently, as ﬂ AﬁREM;IR of India ie,
https://sbi.co.in, th cost of Teriding Tate [in short, MCLR) as
Pty i 14 Vol 51 g

interest will be marginal cost of lending rate +2% i.e,, 9.30%.

Rate of interest to be paid by complainant for delay in making
payments: The respondent contended that the complainant has
defaulted in making timely payments as per the payment plan opted
by him. Thus, not entitled to any relief.

c}?
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The authority is of the view that the definition of term ‘interest’ as
defined under section 2(za) of the Act provides that the rate of
interest chargeable from the allottee by the promoter, in case of
default, shall be equal to the rate of interest which the promoter shall
be liable to pay the allottee, in case of default. The relevant section is

reproduced below:

“(za) "interest" means the rates o interest payable by the promoter or the
allottee, as the case may be. A8
Explanation. —For the TP of 1
(i)  the rate of inter@sEicRarge
promoter, in_gas e

able from the allottee by the
hall be equal to the rate of
be liable to pay the

(ii) ' o ' i pr A the allottee shall be

: paid;”
be charged at the pres % by the respondent/

promoter which is the same as ing granted to the complainant in

case of delay pnsseH ﬁRE RA

validity of offer _ the authority would
express its views m&jﬂmm;&r of possession’.
It is necessary to clarify this concept because after valid and lawful
offer of possession the liability of promoter for delayed offer of
possession comes to an end. On the other hand, if the possession is
not valid and lawful, liability of promoter continues till a valid offer is
made and allottee remains entitled to receive interest for the delay
caused in handing over valid possession. The authority after detailed

c}\

Page 19 of 26



® GURUGRAM Complaint No. 4375 of 2020

HARERA

consideration of the matter has arrived at the conclusion that a valid

offer of possession must have following components:

i

ii.

Possession must be offered after obtaining occupation
certificate- The subject unit after its completion should have
received occupation certificate from the department concerned
certifying that all basic infrastructural facilities have been laid

ﬁ _ dble.condition- The test of
habitability is fb

etc. should be fun heing made functional

within 30 da A completing Pres A od formalities. The
authority is  the visw that mihot defects like little gaps
in the windm@ W H@l%ﬁ%Me tiles, or chipping
plaster or chipping paint at some places or imbruper functioning
of drawers of kitchen or cupboards etc. are minor defects which
do not render the unit uninhabitable. Such minor defects can be
rectified later at the cost of the developers. The allottees should
accept possession of the subject unit with such minor defects

under protest. This authority will award suitable relief for

r}ii
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HARERA

rectification of minor defects after taking over of possession

under protest.

However, if the subject unit is not habitable at all because the
plastering work is yet to be done, flooring works is yet to be

done, common services like lift etc. are ‘non-operational,

infrastructural facilities are non-operational then the subject unit

photographs 2
seems to be k

the complainant

dated 17.09.2020 the c?nstmman in the
project wam pletion of boundary
walls, whit g on.]

Possession s@m M@R rhy unreasonable

additional demands- In several cases additional demands are
made and sent along with the offer of possession. Such additional
demands could be unreasonable which puts Eeavy burden upon
the allottees. An offer accompanied with unréasunable demands
beyond the scope of provisions of agreement should be termed

an invalid offer of possession. Unreasonable demands itself

O\

YN
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would make an offer unsustainable in the eyes of law. The
authority is of the view that if respondent has raised additional

demands, the allottees should accept possession under protest.

In the present complaint, the possession has been offered on
13.03.2020 after receipt of occupation certificate dated 11.02.2020.
The attention of the authority was drawn by the counsel for the

regarding taking possession.

&lgannecting road has not been

aotinstalled, the club facilities are

wall has not been
ng work inside the
ant informed that all

{eters wide connected

s fesp 1t Has gfven written submissions
to that effect on 2021 ompli of interim order dated
02.03.2021 passedﬁA’lR.E offer of possession
is valid. GURUGRAM
On consideration of the documents available on record and
submissions made by both the parties regardinlg contravention of
provisions of the Act, the authority is satisfied that the respondent is
in contravention of the section 11(4)(a) of the Act by not handing

over possession by the due date as per the agreement. By virtue of

clause 11.1 of the agreement executed between the parties on

b
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23.07.2014, the possession of the subject apartment was to be
delivered within a period of 4 years from the date of approval of the
building plans for the project or within such other timelines as may
be directed by the competent authority. For the reasons quoted
above, the due date of possession is to be calculated from the date of
approval of building plans i.e. 30.05.2013 and the said time period of

4 year has not been extended by any competent authority. Therefore,

ﬁ’* from the date of approval of
building plan and the said *j:'::-'i @ ‘périod of 4 years expired on

offer possession ¢
Accordingly, it is
obligations and respet

possession within the
Section 19(10) of ee to take possession of
the subject unit HTARE’M& of receipt of
occupation certifi the occupation
certificate was gra LJ/RQ@RCH ty on 11.02.2020.
The respondent offered the possession of the unit in question to the
complainant only on 13.03.2020. So, it can be said that the
complainant came to know about the occupation certificate only upon

the date of offer of possession. Therefore, in the interest of natural

justice, the complainant should be given 2 months’ time from the date

X
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39.
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given to the complainant keeping in mind that even after intimation
of possession practically he has to arrange a lot of logistics and
requisite documents including but not limited to inspection of the
completely finished unit but this is subject to that the unit being
handed over at the time of taking possession is in habitable condition.
It is further clarified that the delay possession charges shall be
payable from the due date of possession i.e. 30.05.2017 till the expiry
of 2 months from the date ﬁfﬂffgt,ﬁfpﬂss&ﬂlnn (13.03.2020) which
comes out to be 13.05.2020. 'ﬁkgmiﬁplamant is further directed to
take possession of the allogted urﬁt after cléaring all the dues within a
period of 2 months aﬁc}‘faihqg whlch legal consequences as per the
provisions of the Aj( vﬁlffal!uw |

Accordingly, the n rq&g{ﬂ_mplmnce of the mandate contained in section
11(4)(a) read withﬁ;‘iﬂaﬁsu'tﬂ section 18(1) of the Act on the part of
the respondent is estq.hi%sh&d Hs such the allottee shall be paid, by
the promoter, interest Fm; evgry, gpunthf of delay from due date of
possession i.e., 3085.2{]1? tll‘ the handing over of the possession

(13.05.2020), at prescribed. ra‘t& i.e, 9.30 % pa. as per proviso to
section 18(1) of th»{ﬁ'{:t |lr'iz?};l tyllt]t E'lﬂe 15 of'the rules.

Direction of the authority ki
Hence, the authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure compliance

of obligations cast upon the promoter as per the function entrusted to

the authority under section 34(f):

\\o
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HARERA

of obligations cast upon the promoter as per the function entrusted to

the authority under section 34(f):

i, The respondent is directed to pay interest at the prescribed rate of

ii.

iii.

iv.

vi.

9.30% p.a. for every month of delay from the due date of
possession i.e., 30.05.2017 till 13.05.2020 i.e. date of offer of
possession (13.03.2020) + 2 months.

SYaterued from 30.05.2017 till

Pder as per rule 16(2) of the

rules.

The complainant is direct Houls nding dues, if any, after
adjustment of i m
The rate of int e by the promoter,

in case of defm@UW@ﬁﬁ i.e., 9.30% by the

respondent/promoter which is the same rate nf interest which the
promoter shall be liable to pay the allottee, in case of default ie.,
the delayed possession charges as per section 2(za) of the Act.

The respondent shall not charge anything from the complainant
which is not part of the buyer’s agreement. However, holding
charges shall not be charged by the promoter at any point of time

6
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|
even after being part of agreement as per law settled by hon’ble
Supreme Court in civil appeal nos. 3864-3899/2020.

76. Complaint stands disposed of.
77. File be consigned to registry.

{Samlk(nmar] =2 (Vijay Ktﬁr Goyal)
Member £ Pkt £ Member

Haryana Real Estate \.;..,;;"_; Authority, Gurugram
Dated: 28.09.2021 vk
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