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Shri Samir Kumar | 7 | J &/ Member
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APPEARANCE: \ G\

Mr. Sukhbir Yadav ' Advocate for the complainant

Mr. Suresh Rohilla EfS}{n A 4 A

Ashwariya Sinha - | Aﬂ#‘nca‘tes for the respondent

ORDER

The present compléint dated 01.10.2020 has been filed by the
complainant/allottee in form CRA under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
rule 28 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 (in short, the rules) for violation of section 11(4)(a) of
the Act wherein it is inter alia prescribed that the promoter shall be

responsible for all obligations, responsibilities and functions under
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the provision of the Act or the rules and regulations made thereunder

to the allottee as per the agreement for sale executed inter se.
Project and unit related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.No. | Heads Information
1. Name and location “fé!'(@f roject | The Merchant Plaza, Sector |
s 88, Gurugram.
2 Project area ” +.2.75625 acres
. b S |
i Nature of the lj'ﬁ;,' ke T‘ “Commercial complex
4. | DTCP licenséd. S5 | Tof 2013 dated 07.01.2013
=371 - e |
Valid up ta = AN uﬁgmﬁa
Name of lw _ %ﬁae Pvt. Ltd.
5. | Building pﬁ@a‘@r@eﬁ on | | 300052013
x",:.%\ 1 I jﬁé;g’ 34 of written
~ arguments filed by the
respondent]

6. | Firefightin ;:- P ' 126.09.2013
[iﬁg@ “48  of  written

Jarguments filed by the
*fesisgﬂﬂént]

#s Environmental clearance dated 28.02.2014
[Page 49 of written
arguments filed by the
respondent]

8. Excavation approval granted on | 04.04.2014 i
[Page 47 of written
arguments filed by the
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respondent]
9. Consent to Establish 16.06.2014
[Page 60 of  written
arguments filed by the
respondent]
10. | RERA registered/ not registered | Registered 340 of 2017
dated 27.10.2017
RERA registration valid up to 20.12.2020
11. | Approval of elecmﬁtauuw&q 16.01.2020
granted on © '.';'. | [Page 72 of written
Y arguments filed by the
1 AY ‘respondent]
= bl '. iﬁf@ﬂ@ﬂﬁﬂ
[la’aﬁ ﬁnfcnmplaint]
13. 125{1 @33
14. mne;u ﬂ;a‘ﬂﬂ ahu
' ! [@ge’ 42 of complaint]
15. 3 -12 ground floor
81 of complaint]
16.
17. Demau{;tﬂ {Lﬁ Pf_l‘;li ‘ﬂ?ﬂs 69 S{h
unit as per ent of account [Page 99 of complaint]
18. | Payment plan Cnnstmctiiun linked
payment plan
[Page 74 of complaint]
19. | Total consideration as per|Rs. ?6,89,:343{-
payment plan [Page 74 of the complaint]
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20. | Total amount paid Rs.71,42,195/- _]
[Page 82 of complaint]
21. |Due date of delivery of|30.05.2017
possession

(As per clause 11.1 of the buyer’s | Grace period not allowed
agreement: within a period of 4
years from the date of approval
of the building plans (ie,
30.05.2013) for the pruLct or
within such other nmel‘lnes»as
may be directed - I%?”ﬁ*tﬁé

competent authnnty &j;u@rér
entitled to a g engd’,gf a T

maximum of 1 . .{;‘
the possess 5} e)gh' «fsﬂl% ‘3\\-

22. | Date of offer ffﬁussesﬂun to t!;e zd‘sgiz%tu
. d | ‘J_Page 9.*7 of complaint]

] :.:ﬁ 4 | | 1] i

23. | Delayin hinﬁl Pvﬁr pusshsmpn f“‘z )Lqu's ﬁ months 12 days

till date of ﬁiq ngses:iunw .

2months i.e. Z,Q YA o/
s |. v J‘-

Facts of the “"mplalnf\ EREC .: ) o 4

b“ r'-‘. - _.:

respondent, the co fi‘laﬂt f]‘uf‘chg"sé*dgbn"ﬁ shéi:l admeasuring 720

sq. ft. bearing shnpga;QJ-i tz in 'che;;:;rz,njgfflz.L be;rg developed by the
respondent and paid Rs. 20,04,070/- towards the booking amount

Being impressed g ‘presentation and assurances given by the

and signed a pre-printed application form. The shop was purchased
under the construction linked plan for a total sale consideration of Rs.
76,89,373/-.

A pre-printed, arbitrary, and ex-facie apartment buyer agreement was

executed inter-se him and respondent. As per clause no. 11.1 of
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apartment buyer agreement, respondent has agreed to give

possession of the shop “within a period of 4 years from the date of
approval of the building plans for the project or within such other
timelines as may be directed by the competent authority
(commitment period). It was further agreed that even after the expiry
of the commitment period, the company shall be further entitled to a
grace period of a maximum of 180 days for issuing the possession

notice (grace period). As per recltgl, E af apartment buyer agreement,

iy [

“The Chief Town Planner—c rman, Building Plan Approval

-. ng _Department, Haryana has
also appruved the b l&lﬂéfg}éﬁ,éfpr@e project vide its approval
memo no. ZP-867/ ;ﬁ XZU‘iEﬁl;ZQE dated.30.05.2013. Therefore,

ion was 3@.9&-2__[_]17 _[3.0_.1 1.2017 with grace

the due date of p as
r”/"

period). i ]| ‘, L ] <)
L I ¥ .-{ /
f s 'b m:é;d ha'l! ’ joﬂda‘nt kept raising the

-'\‘* LY
£

demands as per the st “'ﬂf :ﬂnstrﬂctiﬂn and he kept making
payments as per demandrﬁmsgi_l_ﬁk,the respundent till 24.05.2017,

the complainant IH lgg Eg:f 92% of the total
sale consideratio péainant has sent a

grievance letter to thg, i‘esgapdent alleging for the delay, and asked

The complainant

for the revised schedule date of possession. On 04.05.2019 &
21.05.2019, the respondent issued a letter of offer of fit-out and

demanded balance consideration.

The complainant sent an email to the respondent on 24.05.2019 and
asked for the breakup of demand Rs. 8,81,462/-. The respondent
replied on 29.05.2019 and provided a breakup of demand. On
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03.06.2019, the complainant sent a letter to the respondent and

alleged that after the site visit, he found that, " the infrastructure in
and around the project is far from completion, as the access roads to
the project are also not complete/constructed. The club for which you
are demanding Rs. 3,50 lac is also incomplete”. The complainant
further seeks clarification on certain queries, the respondent replied

through email on 02.07.2019, but without clarification on the status

(Part), 5% floor {Fartaﬁg ﬁﬂffnéi;"tﬂ*ﬂ.l‘h ﬂnur vide memo No. ZP-
867 /AD(RA)/2020 /3 daté'ﬂ 1102. 20207 "qrhe said OC has
conditions i.e. “that’ 0 sha},l?g Il]y rﬁspm}mbte for the supply of
water, disposal of Sewera g{anﬁ s

rm watérhf 'your colony till these
b}r HSVP}‘State Gﬂve‘rnment as per their
scheme. It is pemnenm;%é‘ntiun'heve !:h;it the project did not have

\...f

services are made ava

;g*“
IL:&L

adequate provision of wate 'dlspﬂsal of sewerage and

storm water etc. r vy is no ‘ﬁpplj& of electricity in the
project from DHBU‘ lidﬂ“e h'm rlon here that there

is no OC for the 3{ﬂp{gr and ;pajrt areacof the 4 and 5% floor. The

respondent builder did not construct the club for which it is charging
Rs. 3,50,000/-.

The complainant has submitted that on 20.02.2020, the respondent
issued a letter of offer of possession of the unit and demanded Rs.

7,32,515. Said demand it is pertinent to mention here that the super
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area of shop has been decreased by 13.36 sq.ft. and now the new area
of shop is 705.69 sq.ft.

The complainant has submitted that on 04.03.2020, the complainant
sent grievance email to the respondent alleging for poor
infrastructure i.e. 24 meter connecting road, escalator not installed,
club facilities are not ready as yet, electricity connection by DHBVN
and generators capacity have nnt heen installed, main entrance gate
has not been constructed, nu: ipwj,g; flooring, door and finishing
work inside the shops. The fﬁplqinant further requested the
respondent and asked fq;, gélay?dﬁgussessmn interest, deferred the

maintenance charges/till @r [ ”ﬂi prnject is complete in all
respect, status of fg](y Wﬁiﬁﬁ of &i‘ pé‘rkmg the status of
maintenance ageﬂc}" !etc the complamant sent reminders on
17.03.2020, 20.03 niti 1904.3020 k 2;5 :06.2020. The respondent
replied on 30.03.2 A ut the same was mﬂiuut resolution and
proper justification o ng:r ulsmmy 2917 the complainant has

been regularly visiting ﬁmﬁ@:ﬁfoﬁpnndent as well as the
construction site aEq (Eald@g @Qrt% to get the possession of allotted
shop, but all in vain. The' c%r?i‘piﬁin’iaﬁgt has never been able to
understand /know @kﬂék\s{a@.ﬁi&f}@pmmﬂn The towers seem
to be built-up, but there was no progress observed on finishing and

landscaping work.

The complainant has submitted that the main grievance of filing the
present complaint is that despite of paying more than 92% of the
actual amount of shop and ready and willing to pay the remaining

amount (if any), the respondent has failed to deliver the possession as
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per specification and amenities shown in brochure and apartment

buyer agreement. The work on other amenities, like external, internal
MEP (services) are yet not complete. Even after more than 8 years
from the date of booking, the construction of towers is not complete,
and it clearly shows the negligence on the part of the builder. As per
project site conditions, it seems that the project in question will take
another couple of years for the construction to be completed in all
respects, subject to the wlllmg:ie;sknf respondent to complete the
project. " ?"?*;ﬁ{%ﬁ; d

v-\‘i

The complainant has submiftﬁ Fl}qt t‘he*respundent has indulged in

unfair trade practice a{ﬁ? ;,e-a ’af'“ee;l“tsl:t .and deficiency in the
services. [t is prim } cle::ll‘ﬁh-ﬁ“’@ ‘f‘tﬂa respondent which

makes it liable to aﬁs‘gr r this hon'ble authunty

The complainant

le&'ed“ pe“‘su and lg filing the present
complaint under

&(E‘IEEII WFth ”th gl’.l‘l:hérity for violation/
contravention of pruﬁ;ﬁ&p&‘bf thj} Act. The complainant has
submitted that as per section 11 [4-}-0’?‘1‘];/ Act, the promoter is under
obligation tﬂwards%llﬁ F% %.#rﬂw ﬁeq\%ﬂ for sale. That the
complainant does n n tn Wl clraw from the project. That as per
proviso to section [:;ﬁhe Act, w anml}nttee does not intend to
withdraw from the project, the promoter is liable to pay to the
allottee, interest for every month of delay, till the handing over of the
possession, at such rate as may be prescribed. The promoter has not
fulfilled his obligation therefore as per obligations on the promoter
under section 11(4), 12, and 18, the promoter(s) obligated to pay

delayed possession interest to the allottee. The present complaint is

Page 8 0of 39



11

12

.

HARERA
. GURUGRAM Complaint No. 2819 of 2020

not for seeking compensation and the complainant reserves his right

to file complaint before adjudicating officer for compensation.

Relief sought by the complainant
The complainant has sought following relief(s):

i.  Direct the respondent to pay interest at the prescribed rate for
every month of a delay from the due date of possession till the

handing over the pnssessmm % f‘- *.
5'

é’iﬁalcuiatmn of carpet area and
common loading on q;es E': sﬁ{ﬁpm

iii. Direct the resp bg,anty( bfa}u!]a,ﬁg'f input credit details.

iv. Restrain the rgf?’@}dent 'merhﬁrgmg\ns; 3,50,000/- under the
head of club ¢ a?é‘s

v. Direct the respfm ent.lpafty # rr tl‘[am ﬁ’:btf't charging holding

ii. Direct the respondent to |

] J

charges and m&n’fe ance élan‘ges, I: 4 ’" /
vi. Direct the respu%gﬁtt'@ dephr thh the L‘undmnn of OC.
vii. Direct the respandenf’parjy ﬁ‘)-fﬂﬁ}f{ffts and escalators.

g -

On the date nﬂ-%e?m’% F@eFu%%itfq%explained to the

respnndent{prnmo&e r, about the cuntra\‘veutmn as alleged to have
been committed in e]atlaJl itg seeﬁon ’11[4][3} of the Act and to plead

guilty or not to plead guilty.
Reply by the respondent

The respondent has contested the complaint on the following

grounds:
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That the present complaint has been filed on 02.10.2020 after
offer of possession to the complainant vide letter dated
20.02.2020 and therefore the same is not maintainable. The
complainant ought to have take possession at first instance and
thereafter could have raised the issues or deficiencies if any.
Therefore, the complaint is malafide, fanciful, unreasonable and
bad in law. The allegation of delay and other deficiencies has

been levelled afurethuught g}}d\cqncuﬂed solely to skip those

obligations which are deleg .'-_?pun the complaint under the

:-.H:.““i
ment. buyer agreement and those

lf'lf

as provided undef" th% ﬁ(’t, The;_‘pm}ect and individual unit
photographs d a‘ﬁannmfe R){&-chh outrightly falsify
and rejects th{%mns of co 1amaut‘. The complainant has

sent Hun’;‘p! nt ifand’fﬁis‘ delayed in taking
possession of gﬂu t. ﬁ'h&cnrhp[am dasewes to dismiss on this

-(\ Y
Ak 41 !
ground alone. \ , :

That the cumplaman‘b&&nﬁkhaﬂ,ﬁgreed under the payment

plan of appli
time and disH ':" ig:

apartment h;ﬁr_e“i's qgreement. I{owever the complainant

terms and conditions gf

no cause to

hy im tg pay instalments on

‘per application form and

miserably failed ta make payments uf respective instalments
from time to time and delayed the payment of outstanding for
about 42" days i.e. about 14 months as on 30.11.2020. From the
perusal of statement of account, the complainant has made
violation of the Act and has defaulted in making timely payment
of dues and outstanding. Therefore, the complainant has

approached with unclean hands.
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That the present complaint is not in the prescribed format of
“CRA” as stipulated in regulation 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 and therefore is not
maintainable as per regulation 11 of the Haryana Real Estate
Regulatory Authority, Gurugram (Adjudication of Complaints),
Regulations, 2018.

That since commencement of construction, the respondent had

been sending munthlyr uyl‘ate of construction to the

complainant. The cump':' H_ﬁhad never raised any issue

' 4
regarding the progress,- lfﬁé‘ quality of construction of the

{4
project and/or a ’&m;ﬁgfﬁ(ﬂfﬁmmq in the service of the
respondent. F Et{ﬁ:e"mmpla&ﬂ’anrshag. qke-.rer complained of
any vinlannr:li of the prm,r:sjuns of the Act from the date of

booking till e of ﬁliﬁg the present“cumpiamt. The present

f

complaint is m \ﬁd

\{_ |

That the respo ént {fompaﬁ "Tncérpurated under the

Companies Act, 19 ..é:ﬁ F&%ﬁelﬂped commercial project

over 2.75625 and-situated,in,Village Hayatpur, Sector-
88, Gurugram, %agan 1 :Nﬁ&hangmaza" The project
is cumpnsingﬁf 422 ﬂ'mts parkmg spaces and other utilities in
accordance with | the sanctmned plans and approvals.

That respondent has obtained license from Director General,
Town and Country Planning Department, Government of
Haryana ("DTCP") for development of the project vide license no.
01 of 2013 dated 07.01.2013. The entire project had been
registered under the Act vide registration certificate no. 340 of
2017 dated 10.10.2017 and same is valid up to 20.12.2020.
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vii.

viii.

ix.

HARERA

Further 6 months extension has been provided by HARERA
order no. 9/3-2020 HARERA/GGM (Admn.) dated 26.05.2020.
Therefore, the registration certificate is valid up to 20.06.2021.

That the complainant approached the respondent and submitted
an application for booking of a retail shop bearing unit no. GF-12
on ground floor approximate super area of 719.05 sq. ft. at the
basic sale price of Rs.9,000/- per sq. ft. and paid a sum of
Rs.20,04,070/- as boﬂkmgam,ﬂunh The complainant had agreed

and signed the payment p’laﬁ"'f{ﬁt' paym;-:-nt of instalment dues as
per construction llnked)plind" o

That pursuant to ¢ vg-ﬁ(% | \\-11 1 ip_t‘he respondent allotted a
unit bearing n ﬁ-‘{ gmd ﬂugr,.,j,n the said project in
fnpfinant vlde ailutmentlettér dated 25.07.2013
IE; nnsideratﬁan of Rs 76,17,438/- plus all other
q'. %\Levms and Dﬁhef allied charges as per
payment plan. ‘g}‘ Wﬁ_ﬁt alid :the respondent had
executed the apa fi’tfﬁujféi"f hgtreement on 23.07.2014 for
thesaidunit ww A TR ¥ 1T

That the prujeg('!ja %ﬁ]ﬁ&d‘&nﬂﬁc&ﬁaﬁ&y certificate for the
project was rq’Eﬁ#diF}rﬁn? t;he chﬂcérnbd authority vide memo.
No ZF-B&?{AD[RA}{ZUZDBQEE ‘dated 11.02.2020. The
respondent vide its letter dated 20.02.2020 duly informed the

favour of the

for the basic

charges, servi

complainant that the project has been completed, and further
offered the possession of unit no. GF-12, and requested to
complete necessary formalities and to make pending payments.

That under the terms of offer of possession letter dated
20.02.2020, the respondent also offered the following
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Xi.

xii.

HARERA

facilities/benefits as a special gesture to all the buyers including

the complainant:

a. The facility to undertake the interior fit-outs free of
maintenance charges for the period leading up to
possession.

b. There would be no maintenance charges for a period of 6
months from the date of formal possession.

c¢. To lease out the umts ufThe buyers without any service

charges for the same. % 11»,

That there is no delay Ii% . gw&rjnffer of possession by the
respondent. In Fﬁfl I 15€-n¢ Tk}"h{ the apartment buyer
agreement prc;é thaiﬁl‘&* 's‘puﬁqéqt will hand over the
possession wfthm{i perrmd of 4 years f‘mm the date of the

din plén or the oject or within such other

w d ﬂy iL ﬁlpetént authority. Then,
ﬁzh:he; @1&’&5 that even after the

expiry of the CD;\mlﬂththﬁerlhd ‘the respondent shall be
further entitl ace d gf 180, days for issuing the
possession n }i ﬁg\pér tegis&atian the project
completion dafe | 1S|all~::n;s££‘=d }1]5 to ti;LE date of 20.06.2021 by the
Haryana Real Estate Regulatury Authnrlty being the competent

clause no. 11.1

authority.

That the respondent had started the excavation in the project
land soon after receiving the approval of ‘Consent to Establish’
dated 16.06.2014 from the Haryana Sate Pollution Control Board
and after completion of excavation, commenced the construction

of the said project on 01.11.2014. The respondent has already
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received occupancy certificate and offered formal possession to
the complainant on 20.02.2020.

Written arguments filed by both the parties

Both the parties have filed written arguments on 12.04.2021 in
compliance of order dated 02.03.2021 and reiterated their earlier

version as contended in the pleadings.

Copies of all the relevant documentshave been files and placed on the

record. Their authenticity is ngtflfij’ﬁﬁphte Hence, the complaint can

be decided on the basis_oi giggdisputed documents and

. a5 AN
submissions made by tohe«pj%eséxrl Bl
Jurisdiction of the ?,Lt]lgﬂty% S\ 2y

F {

The respondent hasrai ed an ,i;jegti-qnwg.rith';égg]"d to jurisdiction of

the authority for e tp'ﬁrt?in' tie pl.resifnt%}mrnjﬂm}\t and the said plea
of the respondent Et:a%f{:jic ed..!;’l‘hlé aﬁthgﬁﬁa;dhsewes that it has
territorial as well as“ﬁub]étb nlg_ﬁ;gr.-ajd_i_:ilsﬂict'iﬂn to adjudicate the
present complaint for themasgrg;ﬁembeiuw

n s A RER A

As per notification no, 1/92/2017-1TCP-dated 14.12.2017 issued by
Town and Country:“-ﬂ-iﬁ_nl'nihjg :ﬁEpartm'ent-, Haryana the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram District, and therefore this authority has complete

territorial jurisdiction to deal with the present complaint.

F.Il  Subject matter jurisdiction
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Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas:to the association of allottees or the

competent authority, as the. mMyﬁg

Provided that the respans I ""%frhe promoter, with respect to
the structural defect or any ct for such period as is referred
to in sub-section (.:3)—’ djf,secbﬁﬂ 14, sha.'? ‘continue even after the
conveyance deedfaf afl‘tha ﬂpamﬁmwfat or bm!tﬁngs. as the case

rm‘ eﬁpm agents under this
e

Act and the rule # regularmm rﬂadeth uhdar

So, in view of the p}uvlslnns of the Act of 2016 quoted above, the
authority has complete ‘;u;lgdlttlﬂll't tc-h deg:de the complaint regarding
non-compliance of ohli%‘atmgs ,,,b}.' _ the prnmnuer leaving aside
compensation whlch is to be decided by the ad;udlcaung officer if

pursued by the cumplalnant at a !ater stage
Findings on the ubjecﬂons raised by the respondent

G.I Objection regarding format of the complaint

The respondent has raised contention that the present complaint is
not in the prescribed format of CRA as stipulated in rule 28 of the

rules and therefore is not maintainable as per regulation 11 of the
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Haryana Real Estate Regulatory, Gurugram (Adjudication of

complaints) Regulation, 2018.

The authority observed that the reply is patently wrong as the
complaint has been filed in the prescribed manner. The authority has
no hesitation in saying that the respondent is trying to mislead the
authority by saying that the said complaint has not been filed by the
complainant in the prescribed format of “CRA”. There is a prescribed
proforma for filing mmpiamt befbgigtheaumnrlty under section 31 of
the Act read with rule 28 o ‘.. : {F_u,&}gs in form CRA. There are 9
different headings in thls" farlpj ,Which have been given in the
complaint. Since, the prg?eﬁtﬁcumﬂmnthas been filed in CRA form
along with necess 13,5 : cIGSLH"E. Tl‘férefore the said plea of the
n of cumplairit on thfs Elp’lmd is also rejected

and the authority l‘ga?é“ﬂ clded to pruceed wlth thls complaint as such.

.,,:_

GuMaimamahili\)&E@:'b_blagut | /o
3y I_,.a‘ 4

The respondent cnntendggtl}_atf- ey pt‘e"ggn’c complaint filed under
section 31 of the is not ni‘:;'tawgple as the respnndent has not

l'.'b

respondent w.r.t

F B.J

violated any prnws ﬁgnﬁt e

! [+
o i W [ 2

The authority, in th“é" succ&éd“hg gaafras of the order, has observed that
the respondent is tn mntravennon of the section 11(4)(a) read with
proviso to section 18(1) of the Act by not handing over possession of
the unit in question by the due date as per the apartment buyer

agreement. Therefore, the complaint is maintainable.
Findings on the relief sought by the complainant

H.I Delay possession charges
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20. Relief sought by the complainant: Direct the respondent to pay

interest at prescribed rate for every month of delay from the due date

of possession till the handing over of possession.

21. In the present complaint, the complainant intends to continue with

the project and is seeking delay possession charges as provided under
the proviso to section 18(1) of the Act. Sec 18(1) proviso read as

under.

“Section 18: - Return of amq_{_}fp
*}. "..

18(1). If the promoter fails to :

of an apartment, plot, or w

}Oﬁpenmaan
mpl _gi' is unable to give possession
s

9 -
f{i‘am "t-(
o does not n&rr_@,w:thdmw from the

% ax.;-.;. %

i 2 pror &t"]‘br every month of

g over n}' the p ;.sf.g.ffan at wcﬁ rate as may be
|

project, he shall
delay, till the h
prescribed.”

Y | ]ij a
22. The clause 11.1 a af‘tn‘*enﬁﬁ ye.rn agf‘eement (in short,

tin eeﬁodfnf@nﬂig aver of possession

"11.1 Subject to the terms hereof and t6 the Buyer having complied with all the

terms and conditions f:-*', th e%C‘ pany proposes to hand over
ent-wit 1{ (four) years from the date of
ans for the Proj

possession of the A {r' t
approval of the Building er:t or other such approvals required,

whichever is later M&Ef % 'Ft or within such other
time lines as ma uthority (“Commitment
Period”). The Buyer further agrees that even after expiry of the Commitment
Period, the Company shall be further entitled to a grace period of a maximum of

180 days for issuing the Possession Notice ("Grace Period”)."

23. At the outset, it is relevant to comment on the present possession
clause of the agreement wherein the possession has been subjected to
all kinds of terms and conditions of this agreement. The drafting of
this clause and incorporation of such conditions are not only vague

and uncertain but so heavily loaded in favour of the promoter and
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against the allottee that even a single default by the allottee in

fulfilling a single term and condition of the buyer’s agreement say
making timely payment, may make the possession clause irrelevant
and the commitment date of handing over possession loses its
meaning. The incorporation of such clause in the buyer's agreement
by the promoter is just to evade the liability towards timely delivery
of subject unit and to deprive the allottee of his right accruing after
delay in possession. This is ;usttq ;pmment as to how the builder has
misused his dominant pusmn&?\g‘ﬂfaﬂed such mischievous clause
in the agreement and the auat%' ith no option but to sign on

the doted lines *é.m r N

i) N\
Due date of handi r pqﬁﬁ’sﬂﬁh, The ﬁrumuter has proposed
to hand over the éﬁgséssiun of. the aparrment withm a period of 4
years from the date oft prﬂ‘vahnf tre buil;:lh;;g plans for the project or
J%ﬂ h‘Lhe‘:!ng; «(s' Aater to commence
J

‘irther timelines as may be

other such appro ‘%

construction of the P?ﬁlsﬂ*
directed by the competent a‘utlfoﬁff‘

The point of cnntrt%e%y ;ﬁ%hﬁém @rﬁpliaﬁ} is that whether the

48 months period is to bel c)aicula,ted [frum the date of “Consent to
i\ /|

Establish” i.e. 16.0 .Z_ﬂ?lﬂjs con mﬁdi e r&Spundent or the date

of approval of building plan i.e. 30.05.2013 as contended by the

complainant.

The respondent contended that the building plan was approved by
the concerned authority on 30.05.2013. The clause 3 of the approved
building plan stipulated that the developer shall obtain the Fire NOC
from the concerned department before starting the construction.
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Thereafter, the Fire NOC was obtained on 26.09.2013. Furthermore,
clause 16(xii) of the building plan provides that the developer shall

obtain NOC from Ministry of Environment before starting the
construction and the Environment Clearance was granted on
28.02.2014. Clause 1 of the Environment Clearance provides that the
developer shall obtain Consent to Establish from the concerned
authority before stating construction at the site and finally, Consent to
Establish was granted on 16.06.2014, Therefore, the due date of
':L:aﬁ 2014,

possession shall be computed fr 0}
O

af,r‘ pvwd‘rds “other such approvals” is
vague, confusing and;dgﬁgitftﬂ ]ﬂiéﬁ,rﬁpundent is claiming that the
sanction plan cunéi En%d stal;lftut'jr and rhand,atury pre-conditions
before commence e’ﬁiuf copqr{juguﬂm wurlis TPE respondent has

acted in a highly t}ptnry gnd arbll'rary manner If the said
possession clause isi rqlenﬁre@ the hu’iefﬁsﬁ'[ud of handing over
possession is only a tengaﬂvgpedaﬂ far ;pmpletiun of the said unit in

The authority is of the view't

question and the prumuter-ls ih’hiﬂg» 10 extend this time period
indefinitely on ﬂ K E g {{:_taer. Moreover, the
respondent is clai Aue date ‘of possession from
numerous appruvﬁ[&gﬂ;i ,the_-_ gafd aeprw;ilé: are sole liability of the
promoter for which allottee cannot be allowed to suffer. It is settled
proposition of law that one cannot get the advantage of his own fault.
Nowhere in the agreement it has been defined that what approvals
forms a part of the “other such approvals”, to which the due date of
possession is subjected to in the said possession clause. [t seems to be

just a way to evade the liability towards the timely delivery of the
subject unit.
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28. Moreover, the complainant had opted for construction linked plan

and the respondent was liable to raise demand as per progress in
construction at the site. Our attention was also drawn towards letter
dated 14.03.2014 wherein it has been mentioned that- “You would be
happy to know that our Environmental Clearance and Building Plan
approvals are well in place néw. We have in fact recently done the
“Bhoomi Pujan” at the Merchant Plaza site and started the construction

work. Our Project team has starzgd rhe excavation work and is geared

up for ensuring smooth dehvﬁ'}" .Hte project.”. Furthermore, our

attention was drawn tnwards»%i Uit ment of account at page 81 of
complaint which cleanl? sﬁtqs‘ 'r-fa;tﬁtl}e.demand on account of ‘On
start of excavation M b‘feen‘miseﬁ ‘on 15:052014 which is against
statutory provisio #re then emstjg, as nn qnstructmn can be

gcn{+\$ li-le “"

started without ob

29. Thus, there cannot bé thn ates for the Bame_ Ea'use- one for start of
demanding the paméhf-bf&sfaﬂ,lnenks tu'ivards the total cost of the
unit in question and seco\a ~f,\ :ﬁdﬁtﬁg the due date of possession
of the unit in queﬁ E&E{ S. Ec@pr to the established
principles of law a f‘nﬁ‘tui“al ]u“m::e when a certain
glaring illegality ur@jéulanxy cnme&rm{he notice of the adjudicator,
the adjudicator can take cognizance of the same and adjudicate upon
it. The inclusion of such vague and ambiguous type of clauses in the
agreement which are totally arbitrary, one sided and against the
interests of the allottees must be ignored and discarded in their

totality. In the light of the above-mentioned reasons, the authority is

of the view that the date of sanction of building plans ought to be
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taken as the date for determining the due date of handing over

possession of the unit in question to the complainant.

Admissibility of grace period: The promoter has proposed to hand
over the possession of the apartment within a period of 4 years from
the date of approval of the building plans for the project or within
such other timelines as may be directed by the competent authority.
The building plans were appmved by the competent authority on
30.05.2013. Therefore, the d;if;;" we of, passessmn comes out to be
30.05.2017 after expiry of 4 ji\ea.rﬁ Fﬁ,rther the agreement provides
that promoter shall be enrrt”l'édft’gia? grace penud of 180 days for
issuing the pnssessm?ﬂ‘m}ﬁqg (’(ﬁﬁce”] #As a'matter of fact, neither the
promoter has apphé’dﬂﬁssuaﬁﬁb ﬂf*ﬁ"tcupatiﬁp certificate, nor it has
initiated the proc S‘%ilssumg"th\?ap{:?sefsmq ly@ce within the time
limit prescribed inTth apartlheﬁt buyer’s agreament. As per the
settled law one canﬁag b allowed to take advantage of his own

wrong. Accordingly, tﬁl g | gﬁnﬂlﬁf Qﬂﬂ days cannot be allowed
EIE RE’:’,‘/

to the promoter at this stag

.....

interest: The cnmela,mant is seeklr,tg de]a}' pussessmn charges at the
prescribed rate of inferest. h"?&mmwm:t’un 18 provides that where
an allottee does not intend to withdraw from the project, he shall be
paid, by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed and it
has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19]
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(1) For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate prescribed”
shall be the State Bank of India highest marginal cost of lending rate
+2%.:

Provided that in case the State Bank of India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time for lending to the
general public.

The legislature in its wisdom in the subordinate legislation under the
rule 15 of the rules has determined the prescribed rate of interest.

The rate of interest so determir,l’;l ‘by. the legislature, is reasonable

1?" ol - G
and if the said rule is t'ull{:WEJ:I 5}?:_ _:._‘?"d the interest, it will ensure

e '-'.H*_*

uniform practice in all the c.}s .crrr .

Consequently, as pe _i_ g.jit #\ﬂ}e ‘State Bank of India ie,
https://sbi.co.in, th § ""'-"nfi’end\;‘lgiritu (in short, MCLR) as

HH

on date ie., 28.09.2021 is 7 30%. Ac’card,mglj! ?tha prescribed rate of

interest will be ma ] qs{ é’l ridingr "b-!.-Z% t_ie., 9.30%.

v

Rate of interest to\l hy mmplalnam for delay in making

"ﬂéj}t btrd‘éﬁﬁ., ﬂiat the complainant has
defaulted in makmg timely ents-as per the payment plan opted

by him. Thus, not e&%d}@ar& [@Iipf 'r

A AR A

The authority is of thg wg LEJQ}:: defimtlap uf term ‘interest’ as
defined under se a *E(Jag Ac‘t /provides that the rate of

interest chargeable from the allottee by the promoter, in case of

payments: The resp

default, shall be equal to the rate of interest which the promoter shall
be liable to pay the allottee, in case of default. The relevant section is

reproduced below:

“(za) "interest"” means the rates of interest payable by the promoter or the
allottee, as the case may be.
Explanation. —For the purpose of this clause—
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(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(i)  the interest payable by the promoter to the allottee shall be
from the date the promoter received the amount or any part
thereof till the date the amount or part thereof and interest
thereon is refunded, and the interest payable by the allottee
to the promoter shall be from the date the allottee defaults in
payment to the promoter till the date it is paid;”

36. Therefore, interest on the delay payments from the complainant shall

be charged at the prescrlhed rate Je. 9.30% by the respondent/

promoter which is the same a§i emg granted to the complainant in
case of delay possession cha:rge% ‘*’p:"'-;ﬁ-n.
W -

'IL'.I

37. Validity of offer of qz‘;’@‘a 3 tl;l@‘{tg’gef the authority would
express its views r _ﬁsh{g thé’%ncépt of ‘vahd«uffer of possession’,

,-_:' =D

this mncept because aﬂ:er valid and lawful
li lll{y af pml‘ﬁoter far delayed offer of

jfun the qthérha:nd} if the possession is
E.m;gﬁ;mte’r r.‘éntlﬁues till a valid offer is
: tlﬁf“tg,refeive interest for the delay
caused in handing al‘g ﬁ'?s‘sesesmnxmre authority after detailed
consideration of thematter has a‘ﬁ‘rt“&eﬁ at the'conclusion that a valid
offer of possession 6{1} é\h }{'qlféﬂ ]JD@L[E at?rﬁponents

It is necessary to ¢ £r1
v
offer of possessionith

possession comes to @n

not valid and lawful, |

=~

made and allottee remain

i. Possession must be offered after obtaining occupation
certificate- The subject unit after its completion should have
received occupation certiticate from the department concerned
certifying that all basic infrastructural facilities have been laid

and are operational. Such infrastructural facilities include water
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supply, sewerage system, storm water drainage, electricity

supply, roads and street lighting.

The subject unit should be in habitable condition- The test of
habitability is that the allottee should be able to live in the
subject unit within 30 days of the offer of possession after
carrying out basic cleaning works and getting electricity, water
and sewer connections etc from the relevant authorities, In a
habitable unit all the cnmm&:&f fggi:lities like lifts, stairs, lobbies,
etc. should be functiunaié"'”:r;;%péble of being made functional
within 30 days afprfﬁ%l%qﬁng ‘pr@scnbed formalities. The
authority is Furtl}é‘rgf e gﬁ' that. xﬁmur defects like little gaps
in the Mndawé’ld‘;’?‘lfnur cracks in some bf the tiles, or chipping
plaster or chi pﬁé paint at. sume p1a|ce5 or improper functioning
of drawers of t‘th,en ug' cﬁphoavt;ls étc,, are ‘minor defects which
do not render ? qut ".lnlflhibltﬂblé. Sf.léh n[unur defects can be
rectified later at h’;&* Qn?béf Iﬁ‘e,d&v&lnpers The allottees should
accept possession of Ehe,s.uﬂjg;f. unit with such minor defects
under prates% ﬁf&ﬁﬂ ﬁ&ﬁvard suitable relief for
rectification o ffe tﬁkfhg over of possession
under prntest.fx vl - ._ fA

However, if the subject unit is not habitable at all because the
plastering work is vet to be done, flooring works is yet to be
done, common services like lift etc. are non-operational,

infrastructural facilities are non-operational then the subject unit

shall be deemed as uninhabitable and offer of possession of an
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uninhabitable unit will not be considered a legal valid offer of

possession.

[Note (facts to be clarified during hearing): As per the
photographs annexed by the respondent, the unit in question
seems to be habitable. The photographs enclosed with written
argument filed by the respondent were taken after 02.03.2021
i.e. after more than a year l’rum the offer of possession. However,
the complainant had alsp]ﬁ ced ﬁn record certain photographs
dated 17.09.2020 which *wufili' the construction in the

1 T
vorks: ke completion of boundary

. ‘ v P :
e el 1 oing on.]

iii. Possession s 3}? nmzrha aemmp t by unreasonable

1 u@rﬂ additional demands are
- he pﬁ session. Such additional

beyond the scope of pr

an invalid u *ﬁsﬁ hﬂﬁﬁl& demands itself
would make DC':I ns 1]1]& n _the eyes of law. The
authority is u@ tgé s raised additional

demands, the allottees should accept possession under protest.

agreement should be termed

38. In the present complaint, the possession has been offered on
20.02.2020 after receipt of occupation certificate dated 11.02.2020.
The attention of the authority was drawn by the counsel for the
complainant towards certain objections regarding taking possession.

The objections such as 24 meters connecting road has not been
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built, escalator and elevators are not installed, the club facilities are

not ready as yet, electrical connection from DHBVN and the
generators of adequate capacity have not been installed, main
entrance gate has not been constructed, boundary wall has not been
constructed, no painting, flooring, door and finishing work inside the
shops are pending. The counsel for the respondent informed that all
the observations has been attended except 24 meters wide connected
road. The counsel for the respmfdgﬁ; has given written submissions
to that effect on 12.04. 2021"";1
02.03.2021 passed by the auth

o\

is valid. /4
~NYVa

" piiance of interim order dated
'Iﬁﬁlr&fnre the offer of possession
J #hpl
On consideration fﬁ e dﬁﬁmeﬁts avaﬂatﬂe on record and
submissions mad oth the\pardesaregardmg contravention of
provisions of the 7 e aﬁu.horlty is sadsﬁgd that the respondent is
in contravention U%Lthe s%ﬂtmn 11{4][3} Df the Act by not handing
over possession by ﬂ}aigu%ﬂam per i;hg agreement. By virtue of
clause 15(a) of the agreément e,iecuted between the parties on
23.07.2014, the pﬁsiﬁ ﬁf shﬁ}e‘et aﬁaﬂment was to be
do 4?%rs“’fr‘bm the date of approval of the

building plans for t__bg;p;uqug or within-such other timelines as may

delivered within a

be directed by the competent authority. For the reasons quoted
above, the due date of possession is to be calculated from the date of
approval of building plans i.e. 30.05.2013 and the said time period of
4 year has not been extended by any competent authority. Therefore,
the due date of possession is calculated from the date of approval of
building plan and the said time period of 4 years expired on

30.05.2017. As far as grace period is concerned, the same is
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disallowed for the reasons quoted above. Therefore, the due date of

handing over possession is 30.05.2017. The respondent has failed to
offer possession of the subject apartment till date of this order.
Accordingly, it is the failure of the respondent/promoter to fulfil its
obligations and responsibilities as per the agreement to hand over the
possession within the stipulated period.

Section 19(10) of the Act nhligates the allottee to take possession of

the subject unit within 2 tﬁ from the date of receipt of
occupation certificate. In the %’es&ﬁt complaint, the occupation

certificate was granted lg,y thef gofmpetent authority on 11.02.2020.

The respondent uffer E umt in question to the

complainant nnl}’ﬁﬁ' D.{)Z'Z{Ifﬁ?g-’jﬁ it Ean be said that the
complainant came Did’ﬁ ow about tlpe ﬁccupatﬁon certificate only upon

the date of offer p’bésess;nm Therefnre in the interest of natural
justice, the cnmplaiﬁa‘ﬁt sttmlldee giva‘n 2 munth& time from the date
of offer of pussessmn Thﬁ 2 months” )uf urgasunahle time is being
given to the complainant ‘11151?1 'I:’nm‘d’ that even after intimation
of possession prai Iy; has to arrange ailat of logistics and
requisite docume Cim:h.n:lf’hg bﬁt ‘not limited 'En inspection of the
completely ﬁnishe&yi&ﬁ:ﬂ thjiwsuﬁjéct _th_'ﬂ'lat the unit being
handed over at the time of taking possession is in habitable condition.
It is further clarified that the delay possession charges shall be
payable from the due date of possession i.e. 30.05.2017 till the expiry
of 2 months from the date of offer of possession (20.02.2020) which
comes out to be 20.04.2020. The complainant is further directed to

take possession of the allotted unit after clearing all the dues within a
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period of 2 months and failing which legal consequences as per the

provisions of the Act will follow.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the part of
the respondent is established. As such the allottee shall be paid, by
the promoter, interest for every month of delay from due date of
possession i.e., 30.05.2017 till the handing over of the possession
(20.04.2020), at prescribed I'ﬂfeli{&., 9:30 % p.a. as per proviso to
section 18(1) of the Act read vﬁ ' "-’kle?15 of the rules.

iy L ";
“1

H.IT GST input credit d:rta'll‘s F”JJ:_,_. 2\

The complainant is -%:fgﬁﬁ_ﬂlnbyi; &g&;;ﬁemils. On the other
hand, the respondg ?‘I}ﬁs submitted that the Gnods and Service tax
' barltamept (.?n 29"{ Mal‘ch 301? and came into
effect on 1st July '.Iﬂ Th &b }rer @hu hgvg Ijlade payment after
01.07.2017 shall be ‘Eﬁ:ig 0 get ﬂredit tlherenf However, those who
have not made payme - d?‘.h;st-?iqleqts‘hefnre 01.07.2017 are not

entitle to the GST benefit, per Ia Iaw :
In this context theiz At& éle%uth%ﬁty ‘was drawn to the fact
that the legislaturg’w hﬂle[ﬁé}nIME ﬁj'l? law specifically provided

for anti- pruﬁteenng measures as a check and to maintain the balance

Act was passed in 1e

in the inflation of cost on the product/services due to change in
migration to a new tax regime i.e. GST, by incorporating section 171
in Central Goods and Services Tax Act, 2017/ Haryana Goods and

Services Tax Act, 2017, the same is reproduced herein below:
“Section 171, (1) Any reduction in rate of tax on any supply of goods or

services or the benefit of input tax credit shall be passed on to the
recipient by way of commensurate reduction in prices.”
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44. The intention of the legislature was amply clear that the benefit of tax

reduction or 'Input Tax Credit' is required to be passed onto the
customers in view of section 171 of HGST/CGST Act, 2017. As per the
above said provisions of the Act, it is mandatory for the respondent to
pass on the benefits of ‘Input Tax Credit’ by way of commensurate
reduction in price of the flat/unit. Accordingly, respondent should
reduce the price of the unit/consideration to be realized from the

buyer of the flats commensurate. Wlth the benefit of ITC received by

him. The promoter shall submii t the” ﬁ;ﬁ:eﬁt given to the allottee as per

section 171 of the HGST Act, 2017 Iﬁ"ﬁi

{ A .4’ A ;
45. The builder has to pagé{.h‘e bgﬁéﬁtbfmpﬁtw credit to the buyer. In
the event, the respa dﬁn{/ prurﬁ*ﬁter has naf pﬂssed the benefit of ITC

to the buyers of t fnl then;r. 15 m t:ﬁntrav’fpmiqn to the provisions
of section 171(1) ST 1Ac1:, 2[};[? fll‘td has ‘thus committed an

};;E:h nf‘peéhun 1?1 {3hj 6f the above Act. The
allottee shall be at IibEEQV t%%r'ppmadt the State Screening Committee
Haryana for initiating prucéedingiﬂnder Section 171 of the HGST Act
against the respuncﬁg{zr @y:u%g%rna@SGST Commissioner
is advised to take necessary action tﬁ ‘ensure that the benefit of ITC is

passed on to the al[at"tge u{ i’ultlire. (il 9

*\Q‘_I

offence as per the

H.IIT  Club charges

46. That the complaint has claimed the relief restraining the respondent
from charging the club charges. The respondent vide written
argument dated 12.04.2021 contended that the as per clause 4.22. of
the agreement, certain areas, facilities and amenities are excluded

from the scope of this agreement in which the buyer is not entitled to
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any ownership rights, title or interest etc. in any form or manner

whatsoever. The area of these facilities and amenities are neither
included in common area nor in the computation of the super area for
calculating the total sale consideration as shown in the deed of
declaration dated 07.05.2020. Therefore, the buyer has no right to
claim interest in respect of such area, facilities and amenities. The
areas under these facilities are under sole ownership of the

respondent/developer. Hnw&vg:};,thaucumplamant has agreed for

payment of club charges in thg% ‘ t plan duly executed between

“onveyance charges are clearly
R’

Bﬁia‘gregﬂrbbtsmep both the parties. Therefore,
to hay»itlnmfuh Eshigges as agreed between

~NTYL )3

ar{tmem buyer: agreement is reproduced
H BB VAT

both the parties and club_¢

mentioned and had b

the complainant is
both the parties.

“4.22 All other aréx:;ﬂ and" E'ﬁ&"'. such as recreational
facilities, parks etc. are frﬁ:ftf ‘ of this Agreement and the
Buyer shall not be enn.':.l'ed to anj?‘mvnw rp rr,ghts ntfe or interest etc. in

any form or ma ities and amenities
which have not tﬁnp of the Super Area for
calculating the Sﬁfe a tﬁ'e Un."ﬁJ and therefore, the

Buyer has not fﬁ“ any consideration fof lse br ownérship in respect of
such areas, facmlg_,aniammiﬁ_gs \The Buyer agrees that the ownership
of such areas, facilities and amenities shall vest solely with the Company
and their usage and manner/method of use would be at terms as may be
prescribed by the Company.”

The authority is of the view that there is no specific provision in the
apartment buyer agreement except that same has been mentioned in
the Schedule-IV of the agreement ie. payment plan as
club/convenience charges is Rs.3,50,000/-. The complainant has

agreed to make payment of total sale consideration as per the
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apartment buyer agreement. However, the respondent has placed on

record photographs depicting the swimming pool, club house and
public utility. The respondent has also submitted that the club house,
swimming pools are available in the project and the same are open

for use by the allottee.

NCDRC in its judgement dated 27.01.2016 passed in Anil Lekhi Vs.
Akme Projects Ltd. held that at the time of execution of sale deed, it
was represented by the npgusit,e barnes that they shall provide
facilities with respect to club; Lh%.ving state of the art amenities and
accordingly the club membershJP qharges were paid by the allottee.
However, even after ?xewnﬂn UﬁthE, cpnv&yance deed and receipt of
the club membershjpfe s)'chafg‘es the uppusite parties had failed to
provide the club {a}(.:ﬂ to the aggrieved allottee and prayed for
refund along with ;tgfgrgs_t. The NCDRC observed that since the
developer could nuﬁﬁ?ﬂ%ﬁdé the club félcility despite receipt of money
amounts to deﬁc:ency qfisbhiee.mbthe a]la;tee is entitled to refund
of the entire amount paid thward% sucfi faclllty along with interest at
the prescribed r‘ateﬂr ﬂ" /%

In Wg. Cdr. Arifur Rahl;:la;i l-%han and Aleya Sultana and Ors. vs.
DLF Southern Homes Pyt. Ltd. civil appeal no. 6239 of 2019 and
civil appeal no., 6303 of 2019 decided on 24.08.2019, it has held
that the demand of club charges in pursuance of the stipulation
contained in the BBA executed between the promoter and the allottee
has been held to be legal and justified by the hon’ble Supreme Court
of India and further the said view has been endorsed DLF Home

Developer Ltd. vs. Capital Greens Flat Byers Association, civil
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53. The relevant clause ﬁ

HARERA
2. GURUGRAM

appeal nos. 3864-3889 of 2020 decided on 14.12.2020; hence, the
authority holds that the demand for “club charges” is legal and
justified.

Complaint No. 2819 of 2020

The authority is of the view that the club has come into existence and
the same is operational and the demand raised by the respondent for
the said amenity shall be discharged by the complainant as per the

terms and conditions stipulated in the agreement.
F2 A~
H.IV  Holding charges G ED

e respondent shall not charge

ounsel-for‘the respondent stressed
Eﬁ N A _

that as the complainantis nioticomin fi ,_F{‘If_gb__take possession, and

Rolding charges as per Glause 12.2, 12.3, and 14

of the said agreem 1&{ riIY I <]

so he is liable to p

élrl'-! El.lyér'séiagl{d;ed;;gpf é{;&&pmduced below:
L | V/
12.2 Within @ m " gﬂigﬂﬁadfm?nﬂ days from the

]
Possession Notice and"the fulfilment gWaﬁmsafd conditions to
the complete satisfaction™of the Company, the Buyer and the

Company shall te the
format provide %oﬁ .

deemed to have € Possi

12.3 If the Ejly'e}' fm‘ig"t‘g}c%ﬁfﬂeﬁ the /requirements of the
Possession Notice s i@gtl,d&p foresaid and, to-take possession of the
Unit within the time stipulated, then the Unit, while remaining in
the possession of the Company, shall nonetheless be at the soul risk,
responsibility and cost of the Buyer and the Company shall be
entitled to also recover Holding Charges as provided hereinafter
which shall be a distinct charge unrelated to the Total Sale
Consideration and shall also be in addition to the Maintenance
Charges. Any delay in payment of applicable Holding Charges shall
be deemed to be an event of default giving rise to specific rights of
the Company as in enunciated in terms thereof.

14. HOLDING CHARGES

=

nveyance i for the Unit (in the
*} ﬁ%ﬂ? Q"terf’__ﬁ!f Buyer shall be
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The Buyer agrees and accept that in the event of failure to take
possession of the Unit in the manner as aforesaid, then the Company
shall have the option to cancel this Agreement or the Company may,
without prejudice to its rights under law and equity and at its sold
discretion, condone such failure of the Buyer to take possession of
the Unit on the condition that the Buyer shall pay to the Company
halding charges @ Rs. 10/- (Rupees Ten only) per sq. ft of the Super
Area of the Unit per month or part thereof for the entire period of
delay ("Holding Charges”) and to withhold execution of the
Conveyance Deed in respect of the Unit till the Holding Charges with
applicable overdue interest as prescribed in this Agreement, if any,
are fully paid.

54, The authority observes that asger\fflause 12.3 of the apartment buyer

agreement, in the event t e/buyer delays to take the

e,ﬂ‘hmit prescribed by the
company in its Intl %)'pssé’sm\bn, then the promoter
shall be entitled to huﬂﬁ’g/ ché‘fges F’fuwever. it is be noted that the
term holding char e? s not.been ‘tlearly dt;ﬁ-_rﬁl in the apartment
buyer agreement. : lti!ﬁs qrs i:ﬁpui‘tanf to understand the
meaning of holdin ﬁh\aggT v hich is senetally used in common

parlance. The term h di\ﬂfg_ _gﬁ;l,g#uﬁlsg*.syn‘bnymous]y referred to
as non-occupancy charges beco ’ e a Ié":;r applicable to be paid by

the allottee if the posses R’E qu;edhi the builder to the
owner/allottee and ph sess %tf’i‘e‘hn has not been taken
over by the allutte{%e[f}%{@ﬂ%iﬁé layin& Hﬁcéhfa’ven when it is in a

ready to move condition. Therefore, it can be inferred that holding

possession of the umt’w n it Ev.

L

charges is something which an allottee has to pay for his own unit for
which he has already paid the consideration just because he has not

physically occupied or moved in the said unit.
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55. The hon’ble NCDRC in its order dated 03.01.2020 in case titled as

Capital Greens Flat Buyer Association and Ors. V. DLF Universal
Ltd., Consumer case no. 351 of 2015 held as under:

“36. It transpired during the course of arguments that the OP has
demanded holding charges and maintenance charges from the allottees.
As far as maintenance charges are concerned, the same should be paid
by the allottee from the date the possession is offered to him unless he
was prevented from taking possession solely on account of the OP
insisting upon execution of the Indemnity-cum-Undertaking in the
format prescribed by it for the purpase. If maintenance charges for a
particular period have been WEP’@;@ the developer, the allottee shall
also be entitled to such a“walvers:As'far as holding charges are
concerned, the developer having received the sale consideration has
nothing to lose by holding p sion of-the allotted flat except that it

would be required to %af%agfn? the upartr}??nt;l Therefore, the holding

( ﬁg.deyr per. Even in a case where the
possession has beerf de le account of the'allottee having not paid
the entire sale copisiderdtion, the'developer shall:not, be entitled to any
holding charges tl would be entitled to initerest for the period the
payment is delayed. AN Ii ‘“[ 1 21

56. The said judgmentof NCDRC was also up

charges will not be e

of NCL Téldﬁh?itgle hon’ble Supreme

Court vide its judgéﬁﬁg\iiglé&edﬁ 14&122020 passed in the civil appeal
A\ -‘;\\.'I | ! & 1

nos. 3864-3889 of 2020'fi tbﬁﬂhﬁ,,ﬁ’gﬂi{tit thie order of NCDRC. The
b, ?‘T -] = 'w"*’v

authority earlier, in viev}”o &bé"-ﬁé}i&fﬁ}ts of the Act in a lot of

complaints decideﬂaﬂr E%r%ﬁh ersithat holding charges are

payable by the allotte .Hnwiw%r, n'thé light of the recent judgement
IV LAY A N

of the NCDRC and fon'ble Apex Court (stipra), thie authority concurs

with the view taken therein and holds decides that a developer/

promoter/ builder cannot levy holding charges on a
homebuyer/allottee as it does not suffer any loss on account of the

allottee taking possession at a later date.

57. As far as holding charges are concerned, the developer having

received the sale consideration has nothing to lose by holding
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possession of the allotted unit except that it would be required to

maintain the apartment. Therefore, the holding charges will not be
payable to the developer. Even in a case where the possession has
been delayed on account of the allottee having not paid the entire sale
consideration, the developer shall not be entitled to any holding
charges though it would be entitled to interest for the period the
payment is delayed.

H.V Maintenance charges . J“. o

The respondent submitted th%%-ﬂ lause 1(aa), 15.4 and 15.8 of
the apartment buyer(grj&mel}ﬁrﬂie campany shall be entitled to
it

maintenance charge fal o ta mesmun of unit within

stipulated period o ys from: the date o QFFEliuﬂf possession,

The relevant clausés uf rtH\E apaz‘:mlnt Iibug«,rt'er agreement are

|.

reproduced below: '

“1(aa) Mumtenanc .,-’: njfhe"~charyes payable to the
Maintenance Agency “by’ the. Bi for, nance services of the
Commercial Complex, including and ,-"m:r_."ufes but does not
include the charges fﬂr actudr‘taﬁfhmptiﬂn of utilities in the Unit
including but no h ter, gas, etc which shall be
charged extra ﬁ on at periodic intervals and
any statutory paymen& axes wrtf regard to the Unit/Commercial
Complex. The de J@Eﬂtjﬂi‘?ﬂm:ge.{ ghq!! Jbe described in the

Maintenance Ag ntJ | X

154 The Buyer undermkes to regularly pay the bills towards
Maintenance Charges as may be raised by the Maintenance Agency from
the date of the Possession Notice on pro-rata basis irrespective of whether
the buyer is in possession or occupation of the Unit or not In order to
secure due performance of the Buyer in payment of the Maintenance
Charges, the Buyer agrees to deposit, at the time of handover of the
possession, and to always keep deposited with the Company an Interest-
Free Maintenance Security Deposit (“IFMSD") of an amopunt calculated @
Rs.100/- (Rupees One Hundred only) per sq. ft. of the Super Area of the
Unit. In case of failure of the Buyer to pay the Maintenance Charges
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ordered before the due date, the Buyer authorises the Company to adjust
such unpaid Maintenance Charges from the IFMSD.

15.8 In case the Buyer does not take possession of the Unit within the time
stipulated in the Possession Notice, while the Maintenance Charges shall
become due and payable to the Company/Maintenance Agency from the
date of Possession Notice, the Company/Maintenance Agency shall have a
lien on the Unit to the extent of all dues towards unpaid Maintenance
Charges/IFMSD and any other dues payable to the Maintenance Agency
by the buyer under the Maintenance Agreement after the IFMSD has been
exhausted and this condition/obligation shall run concurrently with
ownership of the Unit within the meaning of Section 31 of Transfer of
Property Act, 1882 and shall survive eanveyance of the Unit in favour of
the Buyer..."” P RS

The authority observed that t

Y 1_"-..-

{ _-mﬁndates under section 11 (4)
(d), that the developer ggul Eﬂwesp.onmhie for providing and

[AY Y4

maintaining the esse tes; un reesenable charges, till the

taking over of the ufﬁﬂ{ e of

e re}eet h{the association of the
allottees. Section @] f the Act alseetates thar every allottee, who
]

has entered into an gg?ement 'fer‘f 'saIe to-take'an apartment, plot or
building as the case lﬁa}" ]

make necessary pa

unFlerE‘;smEle «shall be responsible to
i E@nﬂ within the time as
specified in the said agrﬁﬁﬂ@ﬁé&%h and shall pay within

stipulated time aanmEted %laee, the.share of the registration
charges, municipal t SMJ &&bcﬁ'fmgﬁ Cﬁarges maintenance

charges, ground re[ﬁ“ amﬂ 31:}1}‘[ cﬁef’”@s lfeny

,.,-11. '|v

Maintenance charges essentially encompass all the basic
infrastructure and amenities like parks, elevators, emergency exits,
fire and safety, parking facilities, common areas, and centrally
controlled services like electricity and water among others. Initially,
the upkeep of these facilities is the responsibility of the builder who
collects the maintenance fee from the residents. Once a resident’s

association takes shape, this duty falls upon them, and they are
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allowed to change or introduce new rules for consistently improving

maintenance. In the absence of an association or a society, the builder
continues to be in charge of maintenance. Usually, maintenance fees
are charged on per flat or per square foot basis. Advance maintenance
charges on the other hand accounts for the maintenance charges that
builder incurs while maintaining the project before the liability gets
shifted to the association of owners. Builders generally demand

advance maintenance charges fqhﬁﬁmnnths to 2 years in one go on

the pretext that regular falla ,;“Wﬁh owners is not feasible and

practical in case of ongoing pro E %e::ein 0OC has been granted.
'
Thus, the authority i u@ﬁ'l éé‘

()
,_H_ v h’}%ﬂﬁspﬂndent is entitled to

‘r-
collect advance m j nce ﬁiﬁi'ge?as pe{ 1t;hﬂ-. buyer's agreement
executed between l‘tlES }iuwwer, the penad for which advance
maintenance char ey'- ll\jl.ﬁ b;Je Iéﬂe‘d shn‘ul‘d ndt be arbitrary and
i

unjustified. In the é%&\
the time period in

maintenance shall be pa)?ahlz §rm§l¢al!y AMC is charged by the
builder/developer sto 2 ears. The authority
is of the view thaﬁ ﬁpﬂﬂ y the developer for
making relevant @@H ?al{l'ql{_fapi;llﬁ?s-;‘ for | the upkeep and
maintenance of the project. Since the developer has already received

r;zspﬂudant has failed to specify
iv‘. 3nt°~‘fdr which the advance

the OC/part OC and it is only a matter of time that the completion of
the project shall be achieved; its ample time for a RWA to be formed
for taking up the maintenance of the project and accordingly the AMC
is handed over to the RWA.,
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63. Keeping in view the facts above, the authority deems fit that the

respondent is right in demanding advance maintenance charges at the
rate prescribed therein at the time of offer of possession. However,
the respondent shall not demand the advance maintenance charges
for more than one (1) year from the allotee even in those cases
wherein no specific clause has been prescribed in the agreement or

where the AMC has been demanded for more than one (1) year.

I. Direction of the authority

the authority unde ffi'pc ion 34/(0\|

dt pﬂy teLrés[Tatﬁt}gL prescribed rate of
9.30% p.a. for ath nﬁld$y frgm the due date of
possession i.e, SULQ?@ ’ﬂﬂ-zﬂ ﬁd,,EDZD i.e. date of offer of

'I'E RE
possession (20.02.2020 Z-mnnths

ii. The arrears HA%@#M "f%m 30.05.2017 till

20.04.2020 shall-be pai i ; t]lp—prqmpter to the allottee within a
period of 90 da s?r o dhtb-Sf ehiblobder'dspér rule 16(2) of the

rules.

i. The responden

iii. The complainant is further directed to take possession of the
allotted unit after clearing all the dues, if any, within a period of 2
months as per section 19(10) of the Act and failing which legal

consequences as per the provisions of the Act will follow.
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iv. The complainant is directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period.

v. The rate of interest chargeable from the allottee by the promoter,
in case of default shall be at the prescribed rate i.e., 9.30% by the
respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottee, in case of default i.e.,

the delayed possession charges as per section 2(za) of the Act.

vi. The respondent shall nut;:i:

arg ;fg& anythlng from the mmplainant
..-‘!

.....

Complaint stands di ed !! |j . | .
File be consigned t r‘%’g try. .
é ht:‘-t. ‘3."-. “- Il B ](?
(Samir Kumar) "';_'-"'::; f‘:_:-ﬂ' [‘Viiay mar Goyal)

Member ' h EC ’ Member

Haryana Ri ﬂstg glgé:";ngrﬁ ;@—:ﬁdhq? Gurugram

Dated: 28.09.2021
./ k,

Judgement uploaded on 20.12.2021.
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