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EXH

The present complaint has
under section 31 of the Rea
Act, 2016 (in short, the Act]
Estate (Regulation and Dey
Rules) for violation of sectio
alia prescribed that the p
obligations, responsibilities

the Act or the rules and re

Complaint No. 3417 of 2021

A REAL ESTATE REGULATORY
ITY, GURUGRAM
Complaint no. 3417 of 2021
Date of filing complaint:  03.09.2021
First date of hearing 30.09.2021
Date of decision 25.11.2021
jrsaru Complainant
Versus
LLP
, near Croma Store,
Respondent
Chairman
Member
ocate) Complainant
Respondent
PARTE ORDER

been filed by the complainant/allottee
| Estate (Regulation and Development)
read with rule 28 of the Haryana Real
relopment) Rules, 2017 (in short, the
n 11(4)(a) of the Act wherein it is inter-
romoter shall be responsible for all
and functions under the provision of

gulations made there under or to the

allottee as per the agreement for sale executed inter se.
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Unit and project related d

btails

Complaint No. 3417 of 2021

The particulars of unit detajls, sale consideration, the amount paid

by the complainant, date of

delay period, if any, have

proposed handing over the possession,

peen detailed in the following tabular

form:
S. No. | Heads Information |
1. | Name and location offthe projact | “83 Avenue”, Sector 83 revenue
estate, Village Sihi, Teshil Manesar,
District Gurugram
2. | Nature of the project Commercial complex
Area of the project 2.3625 acres
4. | DTCP license 12 of 2013 dated 15.03.2013 ﬁ
License  validity/ | renewal | 12.03.2019 )
period
5. | RERA registered/notregistered | registered vide no. 04 Aidiated
16.01.2019
HRERA registration yalid up to | 30.09.2020
6. | Unit no. G-36, ground floor (page 42 of
complaint)
7. | Unit measuring 400 sq. ft.
8. | Allotment letter 12.01.2015
(As per annexure C-5, page 36 of
complaint)
9. | Date of execution| of Space | 20.02.2016
buyer’s agreement (Page 39 of complaint)
10.| Date of execytion of | 15.05.2013
memorandum of understanding [Page 16 of complaint]
11.| Payment plan Installment Payment Plan B
(Page no. 62 of complaint)
12.| Total sale consideratjon Rs 42,88,000/-
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as per allotment letter dated
12.01.2015 (page 36 annexure C-5
of complaint)

13.

Total amount actually paid by
the complainant

Rs 40,02,299/-

as per averment of complainant
(page 5 of complaint)

14.

Due date of delivery ¢f
possession

20.02.2019

*Note: The due date of possession
can be calculated by the 36 monthg
from the singing of the agreement
(20.02.2016) or 36 months from
the date of start of construction
(23.10.2013) whichever is later.

15.

Assured return clausg

3. Assured return

3.1 Till the notice for offer o
possession is issued, the developer
shall pay to the allottee an assurec
return at the rate of Rs. 125.98/
per sq.ft. of super area of premises
per month (herein referred as tc
the “assured return”). The assured
return shall be subject to tas
deduction at source, which shall be
payable on or before 7t day oij

every English calendar month o
due basis. |

(page 23 of complaint)

16.} Offer of possession Not offered
17.} Occupation certificatg Not obtained
18.| Whether any amounfof assured | The respondent paid the assured

return paid as per clduse 3.1 of
the MOU

return amount till December 2016
No specific amount is mentioned.

B. Facts of the complaint

3. The complainant is the resig
the citizen of India. He bool

Avenue” on Sector 83 reven

Jent of above-mentioned address and is
xed a commercial unit no. G-036 in “83

Lie estate of village Sihi, Tehsil Manesar,
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District Gurugram (Haryang

The complainant signed thg
15.05.2013 for booking of g
a payment of Rs. 40,02,299

. The above payment is inclus

balance amount of Rs.4,
complainant at the time of

notice of offer of possession

Complaint No. 3417 of 2021

) in Venetian LDF Projects LLP project.
memorandum of understanding dated

ommercial unit of 400 sq.ft. by making

/-l

jive of Service Tax of Rs. 1,43,099/- and
28,800/- have to be paid by the
pffer of possession. As per MOU till the

is issued the developer shall pay to the

allottee an assured return @ of Rs.125.98/- per square feet of super

area of premises per mol

deducting TDS of Rs. 5039

1th ie, Rs.50,392/- per month after
- balance is Rs.45,363/- per month to

the complainant. The respopdent paid assured return till December

2016. This amount shall bd

calendar month on due basi

. The respondent has issu
complainant bearing chequ

Bank Ltd. for the month

payable on or before 7t day of every

S.

pd a cheque of Rs.45,363/- to the
e no. 248198 dated 22.01.2017 of Axis
pf January 2017. After January 2017

complainant visited several times to the office of respondent for

assure return cheques ¢
respondent did not pay any
the complainant. That the |
return to the complainant fr
of possession. The comp
respondent through his
04.12.2017 and
December 2016 to Decemb

demandyg

f January and thereafter, but the
heed to the just and genuine request of
respondent is bound to pay the assure
om January 2017 to till the date of offer
ainant issued a legal notice to the
advocate Vandana Aggarwal dated
bd cheques of assure return from

er 2017 but no reply was ever given by
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the respondent. After the iss
visited the office of resp
complainant that responde
within one month, but till

cheque of assure return to t

The respondent allotted the]
83 revenue estate of Village
(Haryana) to the complainal
The respondent execute(
20.02.2016 after 33 month
respondent on 08.05.2013
complainant opted down pe
buyer agreement” the deve
plan and estimates contemy

the allottee within 36 montH

36 months from the date of s

whichever is later with thie

possession of the unit was ¢

of 27 months in handing ov¢

The complainant has inve
project but from January 2
any assure return paymen
which is creating a huge lo
compensated in any mannet
show that they had only ¢

amount from the complain|

Complaint No. 3417 of 2021

uance of legal notice complainant again
ondent and respondent assure the
ht will issue cheques of assure return
date respondent have not issued any

he complainant after December 2016.

unitno G-036 in “83 Avenue” in Sector
Sihi, Tehsil Manesar, District Gurugram
1t in Venetian LDF Projects LLP project.
] dated

s and 95% amount was taken by the

“space buyer agreement’

from the complainant because the
yment plan. As per clause 38 of “space
oper/LLP will be based on his present
lates to offer possession of said unit to
s of signing of this agreement or within
tart of construction of the said building
grace period of three months. The
lue on 19.05.2019 and there is a delay

1 the possession.

sted his hard-earned money in this
017 neither the complainant received
r/cheque does not offer of possession
5s to the complainant which cannot be
. The act and conduct of the respondent
ne intention i.e. to grab a handsome

ant by making false grounds by using
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unfair trade practices, whic

HOR

AN HUY

part of the respondent, he
apparently clear that respq
mischievous intention no
complainant and to obtain v
to complainant. Now, in the
is seeking assure return on

January 2017 along with

possession compensation o

Complaint No. 3417 of 2021

h shows the deficiency in service on the
nce the present complaint. It is quite
ndent have a dishonest, malafide and
[ to pay the assure return to the
yrongful gain and causing wrongful loss
present circumstances the complainant
entire paid amount which is due from
interest @24% P.A as well as delay
f 27 months.

Relief sought by the compjlainant:

The complainant has sough

Direct the respondent t¢
Rs.50,392/- per mont}
balance Rs.45,363/- on
of booking and thereafts
the possession.
ii. Direct the respondent tqg
of 27 months on amou

booking and thereafter f

possession.
The authority issued a notig
the respondent by speed pd

at info@vlprojects.com. Th

the file. Despite service of

 following relief(s):

D pay the complainant assure return of
) after deducting TDS of Rs.5,039/-
imount paid by complainant at the time

r from January 2017 to till the offer of

pay delayed possession compensation
ht paid by complainant at the time of

rom June 2019 to till the date of offer of

e dated 10.09.2021 of the complaint to
st and also on the given email address
p delivery reports have been placed in

notice, the respondent has preferred
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Wt Sad
neither to put in appearanc

the stipulated period. Accq
other option but to decid
respondent.
Copies of all the relevant dq
record. Their authenticity i
can be decided on the bas;

submissions made by the p:

Jurisdiction of the authori
The authority observes th

matter jurisdiction to adjy

reasons given below.
E.I Territorial jurisdiction

As per notification no. 1/9
by Town and Country

jurisdiction of Haryana

Complaint No. 3417 of 2021

e nor file reply to the complaint within
prdingly, the authority is left with no

e the complaint ex-parte against the

cuments have been filed and placed on
s not in dispute. Hence, the complaint
s of these undisputed documents and

rties.

ty
it it has territorial as well as subject

dicate the present complaint for the

p/2017-1TCP dated 14.12.2017 issued
Planning Department,

Real

Haryana the
Estate Regulatory Authority,

Gurugram shall be entire Gyirugram district for all purposes. In the

present case, the projectin

area of Gurugram District.

uestion is situated within the planning

Therefore, this authority has complete

territorial jurisdiction to depl with the present complaint.

E. Il Subject-matter jurisdic

Section 11(4)(a) of the Act,

be responsible to the allot

tion

2016 provides that the promoter shall

fee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:
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Section 11(4)(a)

Be responsible for all o
under the provisions of t

Complaint No. 3417 of 2021

bligations, responsibilities and functions
his Act or the rules and regulations made

thereunder or to the allgttees as per the agreement for sale, or to

the association of allotte

s, as the case may be, till the conveyance

of all the apartments, plqts or buildings, as the case may be, to the
allottees, or the commog areas to the association of allottees or
the competent authority) as the case may be;

The provision of assureq returns is part of the memorandum of
understanding, as per clause 3.1 of the MOU dated 15.05.2013.

Accordingly, the prom

ter is responsible for all obligations

/responsibilities and functions including payment of assured
returns as provided in Byilder Buyer’s Agreement.

Section 34-Functions of{the Authority:

34(f) of the Act provides tg
upon the promoters, the (
this Act and the rules and

So, in view of the provision
authority has complete j
regarding non-compliance

aside compensation which
officer if pursued by the con

Findings on the relief sou

ensure compliance of the obligations cast
llottees and the real estate agents under
regulations made thereunder.

s of the Act of 2016 quoted above, the
irisdiction to decide the complaint
pf obligations by the promoter leaving
is to be decided by the adjudicating

nplainant at a later stage.

ht by the complainant:

F.I. Direct the respondent to pay the complainant assured return

of Rs.50,392/- per m
balance is Rs.45,363/-
the time of booking an
offer of possession.
While filing the claim petiti

of the allotted unit as |
20.02.2016, the claimant
monthly basis as per clauseg

per sq. ft. of super area j

th after deducting TDS of Rs.5039/-
on amount paid by the complainant at
( thereafter from January 2017 till the

pn besides delayed possession charges
per builder buyer agreement dated
has also sought assured returns on

3.1 of MOU at the rate of Rs 125.98/-

ber month till the notice for offer of
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possession is issued by the

ISt

O

[ AT

that the respondent has

Complaint No. 3417 of 2021

feveloper. It is pleaded by the claimant

not complied with the terms and

conditions of the agreement. Though for some time the amount of

assured returns was paid &
pay the same by taking a ple
Schemes Act, 2019 (herein :
that Act does not create ab
after coming into operation
are protected as per sectiol

However, the complainant

ut later on, the respondent refused to
p of the Banning of Unregulated Deposit
fter referred to as the Act of 2019). But
ar for payment of assured returns even
and the payments made in this regard
1 2(4)(iii) of the above-mentioned Act.

admittedly the respondent is paid the

amount of assured return ypto the January 2017 but did not pay

assured return amount afte
the same was declared ille

understanding stipulates th

3. ASSURED RET|
3.1 Till the notice

" coming into force of the Act 0of 2019 as
pal. Clause 3.1 of the memorandum of
at: -

URN
for offer of possession is issued, the

Developer shall pay to the Allottee an assured return

at the rate o
Twenty-Five a
of super area
referred as to 4
The assured ré
at source, whig
of every Englis

An MOU can be considered
the definition of the agree
section 2(c) of the Actand b
objects of the Act. Therefor

[ Rs.125.98/- (Rupees One Hundred
d paisa Ninety-Eight only) per sq. ft.
of premises per month (hereinafter
he “Assured return”).

turn shall be subject to tax deduction
h1 shall be payable on or before 7th day
h calendar month on due basis.

ps an agreement for sale interpretating
ment for “agreement for sale” under
roadly by taking into consideration the

e, the promoter and allottee would be
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bound by the obligations

understanding and the pr

obligations, responsibilities

agreement for sale execute
of the Act. An agreement def

parties i.e., promoter and tl

contractual relationship

relationship gives rise to
between them. Therefore, d
vogue and legal within the i
of the integral parts of this
return inter-se parties. The
force of this Act (i.e., Act of 2
per rules but this Act of 2
entered between promoter
of the Act as held by the
Neelkamal Realtors Subu
Union of India & Ors., (Wri
06.12.2017. Since the agf
relationship therefore, it caf
return between the promo
relationship. Therefore, it cz
authority has complete juj
cases as the contractual relg
only and between the same

11(4)(a) of the Act of 201

would be responsible for all

Complaint No. 3417 of 2021

contained in the memorandum of
omoter shall be responsible for all
and functions to the allottee as per the
1 inter se them under section 11(4)(a)
jnes the rights and liabilities of both the
ne allottee and marks the start of new

them. This contractual

between
future agreements and transactions
fferent kinds of payment plans were in
meaning of the agreement for sale. One
jgreement is the transaction of assured
“agreernent for sale” after coming into
016) shall be in the prescribed form as
D16 does not rewrite the “agreement”
and allottee prior to coming into force
Hon'ble Bombay High Court in case
rban Private Limited and Anr. v/s
[ Petition No. 2737 0f 2017) decided on
eement defines the buyer-promoter
 be said that the agreement for assured
ler and allottee arises out of the same
n be said that the real estate regulatory
isdiction to deal with assured return
tionship arise out of agreement for sale
parties as per the provisions of section
6 which provides that the promoter

the obligations under the Act as per the
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agreement for sale till the e}
in favour of the allottees. N
as to:

i. Whether authority

Complaint No. 3417 of 2021

fecution of conveyance deed of the unit

bw, three issues arise for consideration

 is within the jurisdiction to vary its

earlier stand regarding assured return due to changed

facts and circumstances.

ii. Whether the auth
returns to the allot
2016 came into op
ili. ~ Whether the Act of
to the allottees in y

While taking up the cases o

ority is competent to allow assured
tees in pre-RERA cases, after the Act of
pration,

2019 bars payment of assured returns
re-RERA cases

[ Brhimjeet & Anr. Vs. M/s Landmark

Apartments Pvt. Ltd. (complaint no 141 of 2018), and Sh.

Bharam Singh & Anr. Vs. Y
no 175 of 2018) decid
respectively, it was held by
to deal with cases of assury
issue of assured returns wa
an allottee but at that tim
before the authority nor it v
on the basis of contractual
pay that amount. However,
from the earlier one if new f{
an adjudicating authority
“prospective overruling” aj
by the court applies to th

applicability to the cases

enetain LDF Projects LLP” (complaint
ed on 07.08.2018 and 27.11.2018
the authority that it has no jurisdiction
pd returns. Though in those cases, the
s involved to be paid by the builder to
p, neither the full facts were brought
ras argued on behalf of the allottee that
obligations, the builder is obligated to
there is no bar to take a different view
acts and law have been brought before
or the court. There is a doctrine of
nd which provides that the law declared
p cases arising in future only and its

which have attained finality is saved
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because the repeal would q

had trusted to its existence.

Complaint No. 3417 of 2021

therwise work hardship to those who

A reference in this regard can be made

to the case of Sarwan Kumar & Anr Vs. Madan Lal Aggarwal

Appeal (civil) 1058 0f 2003

hon’ble apex court observe

Hecided on 06.02.2003 and wherein the

d as mentioned above. So, now a plea

raised with regard to maintainability of the complaint in the face of

earlier orders of the authori

[y in not tenable. The authority can take

different view from the earlier one on the basis of new facts and law

and the pronouncements nj
now well settled prepositio
returns is part and parcel
there is a clause in that

memorandum of understal
allotment of a unit), then th
agreed upon and can’t takg
amount of assured return. M

the builder-buyer relations}

ade by the apex court of the land. It is
h of law that when payment of assured
of builder buyer’'s agreement (maybe
locument or by way of addendum |,
nding or terms and conditions of the
e builder is liable to pay that amount as
a plea that it is not liable to pay the
Joreover, an agreement for sale defines

ip. So, it can be said that the agreement

for assured returns between the promoter and allotee arises out of

the same relationship and i
sale. Therefore, it can be
jurisdiction with respect to
relationship arise out of the
the same contracting partie
hand, the issue of assured
obligations arising betweef
Urban Land and Infrastrug

& Ors. (Writ Petition (Civil)

b marked by the original agreement for
said that the authority has complete
assured return cases as the contractual
b agreement for sale only and between
s to agreement for sale. In the case in
returns is on the basis of contractual
1 the parties. Then in case of Pioneer
ture Limited & Anr. v/s Union of India

No.43 of 2019) decided on 09.08.2019,
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Complaint No. 3417 of 2021

it was observed by the Hon’ble Apex Court of the land that

“..allottees who had entd
returns’ agreements with th

of a substantial portion of th

red into “assured return/committed
ese developers, whereby, upon payment

e total sale consideration upfront at the

time of execution of agreement, the developer undertook to pay a

certain amount to allottees
execution of agreement till ¢
the allottees”. It was fur
developers under assured
effect of a borrowing’ whi
annual returns in which
“commitment charges” undjg
such allottees were held {
meaning of section 5(7) of
books of accounts of the pr¢
tax. Then, in the latest prong
Kensington Boulevard Apa
vs. NBCC (India) Ltd. and (
/2021, the same view was

Pioneer Urban Land Infra
allottees of assured return
meaning of section 5(7) of
the Act of 2016 w.e.f01.05.2

the project with the authd

on a monthly basis from the date of
hre date of handing over of possession to
ther held that ‘amounts raised by
return schemes had the “commercial
th became clear from the developer’s
the amount raised was shown as
b1 the head “financial costs”. As a result,
o be “financial creditors” within the
' the Code” including its treatment in
pmoter and for the purposes of income
uncement on this aspectin case Jaypee
rtments Welfare Association and Ors.
Drs. (24.03.2021-SC): MANU/ SC/0206
'ollowed as taken earlier in the case of
jtructure Ld & Anr. with regard to the
s to be financial creditors within the
the Code. Then after coming into force
017, the builder is obligated to register

rity being an ongoing project as per

proviso to section 3(1) of thie Act of 2017 read with rule 2(0) of the

Rules, 2017. The Act of 2(

contractual obligations bety

16 has no provision for re-writing of

veen the parties as held by the Hon’ble
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Bombay High Court in case Neelkamal Realtors Suburban Private

Limited and Anr. v/s Uni¢n of India & Ors., (supra) as quoted

earlier. So, the respondent/

no contractual obligation tq

builder can’t take a plea that there was

pay the amount of assured returns to

the allottee after the Act

2016 came into force or that a new

agreement is being execute(I with regard to that fact. When there is

an obligation of the promotg
of assured returns, then he
taking a plea of the enforcel
any other law.

Itis pleaded on behalf of res
of Unregulated Deposit Sch
is bar for payment of assursg
plea taken in this regard i
above mentioned Act defin
money received by way of an
any deposit taker with a pro
period or otherwise, either
specified service, with or wi
bonus, profit or in any other

i. an amount received in t

b1 against an allottee to pay the amount
Can't wriggle out from that situation by

ment of Act of 2016, BUDS Act, 2019 or

pondent/builder that after the Banning
eme Act of 2019 came into force, there
pd returns to an allottee. But again, the
5 devoid of merit. Section 2(4) of the
ps the word * deposit’ as an amount of
advance or loan or in any other form, by
mise to return whether after a specified
in cash or in kind or in the form of a
thout any benefit in the form of interest,
form, but does not include

he course of, or for the purpose of,

business and bearing a genuine connection to such business

including—

ii. advance received in co:[;nection with consideration of an

immovable property un
subject to the conditio
against such immovable
agreement or arrangemf

er an agreement or arrangement
h that such advance is adjusted
broperty as specified in terms of the
ent.

Page 14 of 26




24.

25.

‘

A G

GURUGRAM

A perusal of the above-mer
shows that it has been givq
under the Companies Act,
section 2(31) includes any
any other form by a compay
of amount as may be presc
Bank of India. Similarly rulg
Deposits) Rules, 2014 de
includes any receipt of mon
other form by a company bt

I. as a advance, account
received in connect
immovable property

ii. as an advance receivé
regulator or in accorq
State Government;

So, keeping in view the abd

2019 and the Companies Ad
allottee is entitled to assy
deposited substantial amo
allotment of a unit with t
immediately thereafter and
The Government of India
Deposit Schemes Act, 20]
mechanism to ban the unn
deposits taken in the ordina

interest of depositors and

incidental thereto as define

mentioned above.

Complaint No. 3417 of 2021

itioned definition of the term ‘deposit’
n the same meaning as assigned to it
2013 and the same provides under
Feceipt by way of deposit or loan or in
)y but does not include such categories
ribed in consultation with the Reserve
b 2(c) of the Companies (Acceptance of
ines the meaning of deposit which
ey by way of deposit or loan or in any
It does not include.
ed for in any manner whatsoever,

fon with consideration for an

d and as allowed by any sectoral
lance with directions of Central or
ve-mentioned provisions of the Act of
k 2013, itis to be seen as to whether an
red returns in a case where he has
int of sale consideration against the
ne builder at the time of booking or
as agreed upon between them.
enacted the Banning of Unregulated
|9 to provide for a comprehensive

egulated deposit schemes, other than

'y course of business and to protect the
for matters connected therewith or

l in section 2 (4) of the BUDS Act 2019
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It is evident from the peru

mentioned Act that the af¢
consideration of an immov|
arrangement subject to tH
adjusted against such immo
the agreement or arrange
deposit, which have been b4
Moreover, the developer is
per this doctrine, the view i3
and the promisee has act
position, then the person/p
her promise. When the
commitments, a number o

different forums such as Ni

Infrastructure which ultin

Complaint No. 3417 of 2021

sal of section 2(4)(1)(ii) of the above-
lvances received in connection with
pble property under an agreement or
e condition that such advances are
vable property as specified in terms of
ment do not fall within the term of
nned by the Act of 2019. _

hlso bound by promissory estoppel. As
that if any person has made a promise
pd on such promise and altered his
fomisor is bound to comply with his or
builders failed
' cases were filed by the creditors at

fkhil Mehta, Pioneer Urban Land and

to honour their

nately led the central government to

enact the Banning of Unregulated Deposit Scheme Act, 2019 on

31.07.2019 in pursuant to
Scheme Ordinance, 2018.
decided is as to whether the
and promising as assured reg
are covered by the abovemsq
consideration arose before |
Gautam VS Rise Projects P
where in it was held on 11

monthly assured returns f

respective apartments stanc

in this regard.

the Banning of Unregulated Deposit
However, the moot question to be
schemes floated earlier by the builders
turns on the basis of allotment of units
entioned Act or not. A similar issue for
lon'ble RERA Panchkula in case Baldev
Fivate Limited (RERA-PKL-2068-2019)
03.2020 that a builder is liable to pay
o the complainant till possession of

s handed over and there is no illegality
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The definition of term ‘depq

[N Gad

Complaint No. 3417 of 2021

psit’ as given in the BUDS Act 2019, has

the same meaning as assigned to it under the Companies Act 2013,

as per section 2(4)(iv)(i)
pursuant to powers conferr
and 76 read with sub-seq
Companies Act 2013, the
deposits by the companies
same came into force on 01

been given under section 2

.e.,, explanation to sub-clause (iv). In
ed by clause 31 of section 2, section 73
tion 1 and 2 of section 469 of the
Rules with regard to acceptance of
were framed in the year 2014 and the
.04.2014. The definition of deposit has

(c) of the above-mentioned Rules and

as per clause xii (b), as aglvance, accounted for in any manner

whatsoever received in ¢
immovable property und
provided such advance is
accordance with the terms
be a deposit. Though there i
the amounts received undg
becoming refundable with
that the company acceptin
permission or approval why
properties or services for

amount received shall be dd

however, the same are not 4

pnnection with consideration for an
er an agreement or arrangement,

adjusted against such property in
pf agreement or arrangement shall not
s proviso to this provision as well as to
r heading ‘a’ and ‘d’ and the amount
br without interest due to the reasons
b the money does not have necessary
pnever required to deal in the goods or
which the money is taken, then the
emed to be a deposit under these rules

pplicable in the case in hand. Though it

is contended that there is no necessary permission or approval to

take the sale consideration
deposit as per sub-clause 1
regard is devoid of merit. }

section 2 (xiv)(b) which pr

hs advance and would be considered as
(xv)(b) but the plea advanced in this

First of all, there is exclusion clause to

pvides that unless specifically excluded
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under this clause. Earlier, the deposits received by the companies

or the builders as advance
29.06.2016, it was provided

not be deposit unless speq

were considered as deposits but w.e.f.
that the money received as such would

ifically excluded under this clause. A

reference in this regard njay be given to clause 2 of the First

schedule of Regulated Deppsit Schemes framed under section 2

(xv) of the Act of 2019 whic

(2) The following shall also
under this Act namely:-

(a)  deposits accepted U
registered with any
established under a
any other scheme

Government under t
The money was taken by th

(b)

h provides as under:-

e treated as Regulated Deposit Schemes

nder any scheme, or an arrangement
regulatory body in India constituted or
ftatute; and

as may be notified by the Central
his Act.

e builder as deposit in advance against

allotment of immovable pfoperty and its possession was to be

offered within a certain pgriod. However, in view of taking sale

consideration by way of a

amount by way of assured

(lvance, the builder promised certain

returns for a certain period. So, on his

failure to fulfil that commitnpent, the allottee has a right to approach

the authority for redressal

complaint.

It is not disputed that the re
it had obtained registration
question. The authority ur
advances received under th
So, the amount paid by the c
deposit accepted by the

immovable property to be t

of his grievances by way of filing a

bpondent is a real estate developer, and
under the Act of 2016 for the projectin
der this Act has been regulating the
le project and its various other aspects.
pmplainant to the builder is a regulated
later from the former against the

ransferred to the allottee later on. If the
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project in which the advan
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re has been received by the developer

from an allottee is an ongoing project as per section 3(1) of the Act

of 2016 then, the same wquld fall within the jurisdiction of the

authority for giving the de{

initiating penal proceedings.

The builder is liable to pay
take a plea that it is not liab
Moreover, an agreement d
So, it can be said that the a

the promoter and allotee ar

ired relief to the complainant besides

that amount as agreed upon and can't
e to pay the amount of assured return.
pfines the builder/buyer relationship.
greement for assured returns between

[ses out of the same relationship and is

marked by the original agreement for sale.

F.11 Direct the respon

lent to pay delayed possession

compensation of 27 months on amount paid by the complainant
at the time of booking alld thereafter from June 2019 to till the

date of offer of possession.

In the present complaint, th

the project and is seeking p

p complainant intends to continue with

pssession of the subject unit and delay

possession charges as proyided under the provisions of section

18(1) of the Act which read

5 as under.

“Section 18: - Return of qmount and compensation

18(1). If the promoter

fails to complete or is unable to give

possession of an apartmgnt, plot, or building, —

Provided that where an dllottee does not intend to withdraw from

the project, he shall be paid, by the promoter, interest for every

month of delay, till the hqnding over of the possession, at such rate

as may be prescribed.”

The builder buyer agreenjent dated 20.02.2016 was executed

between the parties. As per

clause 36 months from the date of start

of construction of the building whichever is later with a grace
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period of 3

months, sy

governmental action.

Possession clause 3

The developer/LLP

estimates contemplat
to the allottee(s) with
of this agreement or y
of construction of the
grace period of 3 mor
governmental action
building is delayed by
a dispute with the q
developer/LLP lock
commotion or by reas
action or earthquake
beyond the control of|
be entitled to extensio
said premises

34. At the outset, it is relevant
clause of the agreement whe
to all kinds of terms and {
complainant not being in
agreement and compliance
documentation as prescribe
clause and incorporation of
uncertain but so heavily I
against the allottee that ev
formalities and documentat
may make the possession

commitr]

allottee and the

possession loses its meanir

Complaint No. 3417 of 2021

bject to force majeure events or

8

will based on its present plans and
s to offer of possession of the said unit
n 36 months (refer cl. 37 above) signing
yithin 36 months from the date of start
said building whichever is later with a
yths, subject to force majeure events or
(inaction. If the completion of the said
said reasons slow down, strike or due to
fonstruction agency employed by the
out or departmental delay or civil
on of war or enemy action or terrorist
Dr any act of God or by any other reason
the developer/LLP, the developer/shall
n of time jor delivery of possession of the

to comment on the preset possession
rein the possession has been subjected
ronditions of this agreement, and the
default under any provisions of this
» with all provisions, formalities and
d by the promoter. The drafting of this
such conditions is not only vague and
paded in favour of the promoter and
bn a single default by him in fulfilling
jons etc. as prescribed by the promoter
clause irrelevant for the purpose of
nent time period for handing over

g. The incorporation of such clause in
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the buyer’s agreement by th

towards timely delivery of 4

of their right accruing aftd

Complaint No. 3417 of 2021

e promoter is just to evade the liability
ubject unit and to deprive the allottees

r delay in possession. This is just to

comment as to how the builder has misused his dominant position

and drafted such mischiey
allottee is left with no optio
Admissibility of grace pe
hand over the possession

singing of this agreement ¢
start of construction of the s
further extension of a periq
said 36 months) subject to
action/inaction. But he has
circumstances he is being r
he would become entitled f
eventuality the authority c
the grace period is disallow
Admissibility of delay pos
interest: The complainant
However, proviso to sectig
does not intend to withdray
the promoter, interest for

over of possession, at such

ous clause in the agreement and the
h but to sign on the dotted lines.

riod: The promoter has proposed to
6f the said flat within 36 months of
r 36 months from the date of start of
aid building whichever is later and has
)d of 3 months (after the expiry of the
force majeure events or governmental
ot mentioned as to what force majeure
pferring to on the happening on which,
br the said extension of period. In such

annot grant such extension and hence

d.

155

session charges at prescribed rate of
is seeking delay possession charges.
n 18 provides that where an allottee
v from the project, he shall be paid, by
every month of delay, till the handing

rate as may be prescribed and it has
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been prescribed under ru

el

wo¥a

reproduced as under:

Rule 15. Prescribed
section 18 and sub-s
19]
(1) For the purpos
sub-sections (4

Complaint No. 3417 of 2021

e 15 of the rules. Rule 15 has been

rate of interest- [Proviso to section 12,
ection (4) and subsection (7) of section

e of proviso to section 12; section 18; and
) and (7) of section 19, the “interest at the

rate prescribeq” shall be the State Bank of India highest

marginal cost

Provided t
marginal cost
shall be replg
which the Stat]

for lending to

The legislature in its wisdo
the provision of rule 15 of t}
rate of interest. The ratg
legislature, is reasonable aj
the interest, it will ensure u
Consequently, as per web

https://sbi.co.in, the margiy

as on date i.e, 25.11.2021
rate of interest will be marg
The definition of term ‘inte
the Act provides that the
allottee by the promoter, in
of interest which the promg

case of default. The relevant

Df lending rate +2%.:

hat in case the State Bank of India
of lending rate (MCLR) is not in use, it
ced by such benchmark lending rates
p Bank of India may fix from time to time
he general public.

In in the subordinate legislation under
e rules, has determined the prescribed
t of interest so determined by the
d if the said rule is followed to award
hiform practice in all the cases.

site of the State Bank of India i.e,
al cost of lending rate (in short, MCLR)
is 7.30%. Accordingly, the prescribed
nal cost of lending rate +2%i.e., 9.30%.
rest’ as defined under section 2(za) of
rate of interest chargeable from the
rase of cdefault, shall be equal to the rate
ter shall be liable to pay the allottee, in

section is reproduced below:
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“(za) "interest” meahs the rates of interest payable by the
promoter or the allotfee, as the case may be.
Explanation. —For the purpose of this clause—

(i)

the rate of intgrest chargeable from the allottee by the

promoter, in cgse of default, shall be equal to the rate of

interest which

the promoter shall be liable to pay the

allottee, in casp of default;

(ii)
be from the dg
any part there
and interest
payable by the
date the allottd
the date itisp

shall be charged at the
respondent/promoter whig
complainant in case of delay
The authority further obser
is as to whether an allotte
return even after expiry of
the assured return as well a

To answer the ab
consider that the assured
account of a provision in th
the BBA or an addendum tg
assured return in this case i
payment till offer of posses
has been committed by the

which is more than reasona

the interest payable by the promoter to the allottee shall

te the promoter received the amount or
bf till the date the amount or part thereof
thereon is refunded, and the interest
allottee to the promoter shall be from the
e defaults in payment to the promoter till
hid;”

lelay payments from the complainant
prescribed rate ie., 9.30% by the
h is the same as is being granted to the
 possession charges.

ves that now, the proposition before it
e who is getting/entitled for assured
due date of possession, can claim both
s delayed possession charges?

ove proposition, it is worthwhile to
return is payable to the allottee on
£ BBA or in a MoU having reference of
the BBA/MoU or allotment letter. The
payable from the date of making down
sion. The rate at which assured return
promoter is Rs.125.98 per square feet

ple in the present circumstances. If we
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compare this assured reti

payable under proviso td

Complaint No. 3417 of 2021

irn with delayed possession charges

section 18 (1) of the Real Estate

(Regulation and Development) Act, 2016, the assured return is

much betteri.e. the assured
of more than 12% wherea
payable at the rate of 9.309
the promoter has assured {
this specific amount till
interest of the allottee is
possession is over as the a
possession. The purpose o
date of possession is over al
date of possession is over 4
the allottee as his money is
even after the promised dug
assured return or delayg
higher.
Accordingly the au
assured return is reasonal
possession charges, allotte
payable even after due d4
possession then after due ¢

shall be entitled only assure

return in this case is payable at the rate
s the delayed possession charges are
) per annum. By way of assured return,
he allottee that he will be entitled for
pffer of possession. Accordingly, the
protected even after the due date of
ssured returns are payable till offer of
[ delayed possession charges after due
nd payment of assured return after due
s the same to safeguard the interest of
continued to be used by the promoter
date and in return, he is paid either the

d possession charges whichever is

thority decides that in cases where
ple and comparable with the delayed
e is entitled under section 18 and is
ite of possession is over till offer of
late of possession is over, the allottee

d return or delayed possession charges
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42.

43.

whichever is higher with
including compensation.
The authority dir
assured return from the dg
stopped till offer of possessi
account of delayed posses
protected by granting assur
the allotted unit.

F.III Award of cost of Rs.1,
favour of complainant
The complainant is claimir

The authority is of the view
the Act has clearly provided
entitlement/rights which
compensation under sectio]

the complainant may file a s

Complaint No. 3417 of 2021

put prejudice to any other remedy

pcts the respondent/promoter to pay
te the payment of assured return was
on and declines to offer any amount on
bion charges as his interest has been

pd returns till the offer of possession of

0,000/- towards litigation expenses in
nd against respondent.

g compensation in the present relief.
that it is important to understand that
interest and compensation as separate
the allottee can claim. For claiming
ns 12, 14, 18 and section 19 of the Act,

eparate complaint before Adjudicating

Officer under section 31 read with section 71 of the Act and rule 29

of the rules.

Directions of the authorit)
Hence, the authority, herg
following directions unde
compliance of obligations

function entrusted to the au

i. The respondent/promag

assured return to the cq

1
by passes this order and issues the
F section 37 of the Act to ensure
cast upon the promoter as per the

thority under section 34(f):

ter is directed to pay the arrears of

mplainant/allottee from January 2017
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@ Rs.125.98/- per sq. . of super area (i.e. 400 sq. ft.) till the

notice for offer of posseq
of understanding.
ii. Since, the complainant

return being reasona

sionisissued by itas per memorandum

/allottee has been allowed assured

ble and comparable with delayed

possession charges, so lis interest is protected even after due

date of possession is ovg
till the notice for offer of
delayed possession char

iii. Therespondentshall no

r and the assured return being payable
possession. So, he is not entitled to any
ges as claimed.

[ charge anything from the complainant

which is not part of the aggreement of sale.

44. Complaint stands disposed

45. File be consigned to registr]

(Vijay Kumar Goyal)
Member

Df.
.

(Dr. K.K. Khandelwal)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 25.11.2021
Judgement uploaded on 1

7.12.2021
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