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HARERA

The present mmlf:ainliﬁp -ggﬂl:l EE&:’I; the complainant/allottee
under section 31 of th éiﬁ- ﬁséa a“k&ﬁfalnd Development)

Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate {Regulation and Development) Rules, 2017 {in short, the
Rules) for violation of section 11(4){a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of
the Act or the rules and regulations made there under or to the
allottee as per the agreement for sale executed inter se.
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HARERA
GURUGRAM

A.  Unit and project related details

2. The particulars of the project, the
amount paid by the complainant,

the possession and delay period,

Complaint No. 4282 of 2020

details of sale consideration, the
date of proposed handing over
if any, have been detailed in the

following tabular form:
5.No.| Heads Information
1. | Project name and location | "Neo Square” Sec 109, Dwarka
~p-Expressway, Gurugram
2. | Projectarea i a3Peacres
i |i'n'-'ﬁ-:- '. '
3. | Nature of the project 2if Commercial colony
: id -III-_
4, |DTCP license ‘81{1. 1 L,Iz of 2008 dated 15.05.2008
validity sta ., .L F“}i 0 14.05.2022
Name of lice ﬁ». ~ I'MJs Shriay \zuﬂdmn Pyt Ltd

understanding

RERA R :.-l-',' s
registered | E'urhgls ation no. 109 of
2017 ated 240 3.2017
RERA Registratis 08,2021
to '
7 Unit no, ‘“iﬂ- 2ot no. 24 A, Sth floar
LY /| 1| BeEos ficomplaing
B. | Unit measuring [supdr are .'v" 300404, ft
9. | Dateof “H“t.'E?Pi 15‘1‘[&{ 1 -Ji - - .
10. |Date of execution of _
builder buyer agresment fRedanLy
[Page no. 37 of complaint]
11. |Date of Memorandum of | gegq 2017

[Page no. 63 of complaint]

12. | Date of commencement of
construction of the project

The construction date has not
provided in the file. The counsel

for the respondent submitted
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HARERA
GURUGRAM

Complaint No, 4282 of 2020

that for the same project in other
matters, the autherity has

decided the date of construction
as 15.12.2015 which was agreed
to be taken as date of start of
construction.
13. | Payment plan “Assured Return Plan”
[Page 75 of the complaint]
14. | Total sale consideration | Rs 12,30,000/-
15. | Total amount paid hy :' o
complainant Vel rEtel
16. Due date of o
constructian
- ,.rn I'I ¥ d
GURUGR ‘F'emu»n
plicable thereafter.
17. | Possession clause Clause 3 of MOU

The company shall complete the
construction of the said building
/complex within which the said
space is located within 36 months
from the date of execution of
agreement or from the start of
construction whichever is later. As
the date of execution of agreement
is later, accordingly period of 36

Page 3 of 41



HARERA

— GUHUGRAM Complaint No. 4282 of 2020

months is considered from the
date of execution of agreement.
Accordingly, the date of
possession/completion of
construction comes out to be
05.01.2020.

However as per clause 5.2 of the
BBA, construction completion date
shall be deemed to be the date
when application for grant of
certificate is made, The
completion/occupancy application|
4far-QC was moved on 29.02.2020

‘Iigwhich unit is situated has not

iy

s ‘bBesn pranted by DTCP so far. The

18. | Offer of possessit __
19. | Occupation Certificate 7
20. |Delay inf _del

REGY
That in the Jan 2017, t tative of the respondent

approached mﬁﬂﬁ to invest in the
upcoming COmmMErt roject d for food court &
entertainment in &ha‘lﬂ.li Q

for which license No. 102/2008 dated 15.05.2008 issued by the
DTCP, Haryana while, in fact, no project, did exist as on that date,

nt upon the land

The representatives made lucrative offers of assured return and
promised to deliver the possession of the unit in upcoming project
of the respondent within 36 months from the date of execution of
the agreement.
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S GURUGRAM Complaint No. 4282 of 2020

That believing on the assurances and reprasentations given by the
representatives of the respondent the complainant booked unit
no. 24A having super area admeasuring 300 sq. ft, on 5% floor
intended to be a food court at the project for basic sales

consideration of Rs. 12,30,000/- @ Rs. 4100 per square feet under
the assured return plan,

That, as per assured return plan, the complainant paid the
booking amount of Rs. 2,50, 95'.,? - to thE respondent vide receipt
No. 0594 /16-17 dated 14.08 ,*5*;} i‘l'r:.h g with the application form
for allotment of unit in the pre a'f'}- toThat as per assured return

plan, the complainant p; 1 1 'Rs, ] nh : 50 [ato the respondent vide

receipt no. 06921t 17" date ﬂ‘t 50T # towards balance
amount of the total'basic sale’ Fonsi deratioh {ficluding the service
tax, .:U ,.f"" ., —

-| I i 1 |
That after making ﬁe - aﬁm t of basi "! consideration by
the complainant to the reSpondent, u‘ 1 orfdent offered to sign
& execute buyer's agreement/(E H@ﬂ'ﬁl \- pect of the said unit. The

A5 ‘!‘- sided having all

BEBA offered to ba signe actted. v
terms in favour H After making the full payment
of the basic sales iﬁnﬂs{dg 'g T@W having no say in

negotiating the terms u just played in hands of the

respondent and signed the BBA on 05.01.2017. A memorandum
of undertaking (MOU), supplement to the BBA, was also executed
between the complainant and the respondent on 05.01.2017,
under the scheme of “Assured Return Plan” for an assured
monthly payment of Rs. 19,500/- by the respondent to the
complainant with effect from the date of execution BBA with
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- GURUGW Complaint No. 4282 of 2020

supporting MOU, on 05.01.2017. That the complainant paid Rs.
1,42,200/- to the respondent vide cheque no. 307247 dated
03.10.2017 towards EDC and IDC. Further to this, the respondent
demanded VAT @ 5% on Rs. 12,30,000 on 30.03.2017 and the
complainant paid to the respondent the required amount of Rs.
61,500/~ vide receipt No. 0929/17-18 dated 15.05.2017 towards
VAT. Thus, the complainant paid total amount of Rs, 14,89,050/-
to respondent towards 100% sales consideration (including EDC,
IDC, Service Tax & VAT) u‘t-'-""f":‘. nit no. 24 A booked by the
complainant in the project. Gl

It is pertinent to men i herg tha ﬂ-{" n of the BBA read with

clause 3 of the supp 0 t ng M 8l Jmﬁ#l i "le y mentioned that

the company sha @' iplete’ the construction@fthe project within

36 months from the | cecution of the BBA & MOU. The
m | . ;

complainant visite =' € site in gus ?‘%ﬂ ‘and recently on

02:11.2020 The complahant was s ocked fo'sée the construction

I B 3
progress which is ve on. The construction
of the building, wherein the u e complainant situated has
reached up to th%ﬁé.l%‘f %%%I‘D&I}é%nm::tlﬂﬂ of the

said building standil:il It-is vital.to.note that no,explanation with
regard to delay fr? ﬁéhﬂjﬂﬂg;ﬁﬁ |!|rmr1'::led by the

respondent to the complainant yet.

That as per clause 4 of the MOU executed with the BBA, the
respondent was liable to pay a monthly assured return of Rs.
19,500/~ staring from date of execution of MOU, Clause 4 of the
MOU stipulates that -

"ues The Compony shall pay @ monthly assured recurn of
Hs. 19,500/« an the total amount received with effect from
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- GUEUGRI’:\M Complaint No. 4282 of 2020

05 January, 2017 before deduction of Tax at source and
service tax; cess or any other levy which is due and payable
by the Allottes (s) to the Company.....

The monthly assured return shall be pmd tu rhe Alhtteefs,]'
until the commencement of the first lease on the sald unic

111111111111111 -

It is pertinent to mention here that the respondent paid the
monthly assured return up to June 2019 only and thereafter
stopped to make the monthly assured return without any reason.
The complainant requested the respondent many times to release

the outstanding dues of the. E@nﬂq}yﬁ&sur&d return, but all went

in vain, -f_ Vi
'."f:{f"-'

That the respondent ha nﬁ. _ bitilding plans of the project
. '. :

anghe it

'
]

58 for change in the
buildlnﬂ plans.'r v{ol on of s an 14 of the Act. The

i | ;
information of any changeoraltere in'the layout and building

plan by the respondent to the.complainiant to suppress the rights

o JARE R A
Lm ,,,,, The Co u na.r approval
the ﬂ!f% ﬁm s, alterations,
ﬂeﬂsﬂnm:. and building plans

including the number of floors os the Company may consider
necessary or maybe required by any competent authority to be
made in them or any of them while sanctioning the building plans or
gt any time thereafter. The Allotee agrees that no future consent of
the allottee shall be required for this purpose. Alterations may [nter-
alia involve all or any of the changes in the said complex such as
change in position of the soid space, chonge in its dimensions,
change in its area or change in its number or change in the heignht of
the building, change in the number of floors, change in zening or
change in usage

The Allottees hos also given the separate NOC reflecting the consent
to carry out the modifications/ alterations and the same s annexed
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10,

11.

HARERA

- GURUGW Complaint No. 4282 of 2020

as Annexure-Il. That to implement all or any af the above changes, if
necessitated the intimation of the same shall be provided to the
allotees by the Company, however, If the change is after the
execution of the sale deed in fovour of the Allottee then the
supplementary sale deed or deed(5) if necessary will be got executed
and registered by the Company. Iff as a result of the abavementioned
alterations prior to execution of sale desd, there is either g
reduction or increase in super area of the said space or change In ts
location, no claim no monetary or otherwise will be raised or
accepted except that the agreed rate per Sq ft. and other charges
will be applicable for the changed areo Le. at the same rate at which
the said space was ollotted and as o consequence of such reduction
or increase in the super area, the Company shall be lable to refund

without interest only the extra orie and other pro-rata charges
recovered or shall be eqdf 2Ll ;'- ecover from the Allottees
additional price and other; prog 1"-‘-;{5-_;. ate charges without any
interest as the case mq].rbe.. f '“i";"" Is in after the execution of

the sale deed, then eithes 'f'",i"-':- fes would be demanded or
paid or claimed by bg r_;‘,“,_ >

It is pertinent to -"H“ @ﬁﬁ Jent ‘g

NOC, attached E' e BBA;in advance by'the complainant.

Forcing the buyersto/sign sugh-NC 1}-1_ |
.

fide intention of th % spondent from the varystarting

.\

That the :umpIaln nt was

s ‘EZ:LHJE | 11 A
et EATRIE RA]

The complainant was allured by a scheme of "assured return plan”

& many hidden

respondent are

wherein respondent was informed that the basic sale price for the
space in the food court/ entertainment area on 5th floor would be
Rs. 4100/- per sqg. ft. It was informed that on payment of Rs.
12,30,000/-, the respondent would be entitled for this scheme
which turned to be a hoax and fraud. Ee]ieﬂng the plain words of
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12,

13.

14,

15,

HARERA

= GURUGRAM Complaint No. 4282 of 2020

respondent in utter good faith, the complainant was duped of their

hard-earned monies which they saved from bonafide resources.

From the above it is abundantly clear that the respondent has
shown the rosy picture about project and committed rental
income & sold the unit in 2017, extracted the amount of Rs
14,89,050/- from innocent buyer by giving false milestone and
commitment and wish to done by executing fllegal, unilateral,
one-sided BBA Agreement.

S |
F a Tl i

- . =

) i

That the respondent :nll&ci@ﬂr ,r*l; es from the complainant at
_ BA in calendar year 2017
and also collected -._! 4 _! G ¥ AT in the talendar year 2017 yet

the time of booking and &

respondent continded’ démand :_,..:u" _
account of ambigaity And confusions The ch
forceful is just a mala fide[intention of the resg

complainant, -

: f?'ﬂ

That the responden

inder - giise of being a reputed

builder and developer, tem through organized

tools and techni H E? e unsuspecting,
innocent and gul A'Rf Ao::.dmt informed
the complainant "&?‘ff Uﬂ@ @@ fﬁ{fﬁ into agreements

with brands like Pizza Hut, McDonald's, KFC, Nike etc, The
respondent further claimed that INOX cinema would be opening a

nine-screen multiplex with gold class in the project.

That the respondent sent lease proposal document vide No,
NEOD/NSO1/ 411 which is yet another hoax to cheat the
complainant as without completion of the construction work of
the tower wherein the said unit no, 24A booked by the
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@ GURUGRAM Complaint No. 4282 of 2020

complainant, there arises no question of leasing out. This was yet
another attempt at the part of respondent to relieve themselves
from the obligation of payment of assured return. The unit can be
leased out only after receiving the completion certificate of the
project.

C. Relief sought by the complainant:

16.

17,

18,

The complainant has sought following relief(s):

i. Direct the respondent to.tm ""-ﬂmtgly handover the possession

o
of the unit with all amem . "“i;':"r ntioned in the brochure.

e

.,.'1‘
- '3,;.%.
= ﬁr

ii. Pass an order f ' I:
Rs.14,89,050/- alongwith pendentité’and future interest till

actual possess

/ fiat Neo Developers Pvi.
Ltd is a company registéred hm ¢ Companies Act, 1956

Mw Delhi-110005
and corporate office ignature Tower,
Gurugram-1220 i;eln&!;;':}gﬁ%r@y’aﬁqjdct titled as "Neo

Square” in Sector -109 , Dwarka Express way, Gurugram is

engaged in the business of the development and construction of
the real estate projects and is one of the reputed names in the real
estate sector in the State of Haryana.

That at the very outset, it is stated that the instant complaint has
been preferred by the complainant on frivolous and unsustainable

grounds and the complainant has not approached this learned

Page 10 of 41
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19.

20,

21

22.

HARERA
s GURU‘GM Complaint No. 4282 of 2020

authority with clean hands. The instant complaint is not

maintainable in the eyes of law and is devoid of merit and is fit to

be dismissed in limine.

That the present complaint Is an abuse of the process of this
Hon'ble authority and is not maintainable. The complainant is
trying to suppress material facts relevant to the matter, The
complainant is making false, misleading, frivolous, baseless,
unsubstantiated allegatlnns ag'alns; IE respondent with malicious
intent and sole purpose :-‘---.‘,‘

ng unlawful gains from the
respondent.

It is submitted that the plaint is olthof merits and should
be dismissed with/costs L.-:f-.:.n 0 l mt is filed with the
oblique motive fﬁ rassllj,gL respondent | pmpany and to
extort illegitimate ‘mo \ﬂhl aking abgglutely false and
baseless allegations agains! thFr p : -1 ,{z:

Retrospective App & atl r.:...r i um'h- 15 -.' RERA AC |
unconstitutional ’E ReG

That the huyer‘%% Aﬁ g? was executed
ther

between the comp lainant an pnndﬂnt prior to fully coming

into force of the EBjiﬂ\E,‘itate\_LR lﬁﬂ' ééduﬂ,‘evﬂlnpment] Act,
2016 (hereinafter referred to as "RERA Act, 2016"). The terms of

this agreement were as per the applicable laws at that point of

time.

That the delay penalty, if any, that can be claimed from the
respondent is only as per the terms and conditions of the buyer's
agreement. If delay penalty is awarded In addition to the
prescribed rate as per the buyer's agreement, then the differential
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24,

25.

HARERA

= CURUGRAM Complaint No. 4282 of 2020

amount will be in the nature of "Compensation”. It is most humbly
submitted that, awarding of compensation is not within the
jurisdiction of the Ld. authority.

That it is further submitted that if a project registered with RERA,
it can be held liable only for future deadlines, those it might
breach after registration with the authority, Any default before the
registration is beyond the ambit of RERA and beyond the purview
of the RERA Act, 2016 and hence. hﬁ}fﬂnd the jurisdiction of the Ld.

P Tutg

Authority. It is suhm:tt&;!{" -L, » this particular case the
i ' T
obligation of the promoter tg ‘-u --_5Ir ete the project as per RERA

Jugh —1“1{ L

registration is 23.08.202]
D AN

YO Lause of Action Comupla Il'lu s Pre ll.--F_i' LITICLLD
,‘E' IieeiHa AT
It Is submitted that the mrnin islie -:'-_r se of action and
¢
merits as the dutfﬂlt of pi
] |
in coherence wil:l{%i stratign : ificate P 'f anted by this Ld.

Authority at the time.gf project regist nn 7 way of registration

no. 109/2017 is 23.08.20% sreforesth the light of the said fact

the reliefs suughfi ﬁrﬁﬁrﬁ ﬁnut of place and
but wholly infruc
That as per clﬂﬂ@-ﬂwi Mﬁé& it was agreed

between the complainant and the respondent that the

I
1 i [
ssession f theysaid commercial space,

construction completion date shall be deemed to be the date when
the application for grant of occupancy certificate is made. Clause

5.2 of the buyer’s agreement is reiterated for ready reference:

"5.2 That the construction completion date shall be deemed to
be the date when the application for gront of
completion/occupancy certificate s made.”

Occupancy Certificate Applied Dated 24.02.2020
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26,

27.

HARERA
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That it is brought to the attention of this Hon'ble Authority that
the respondent herein has already applied for the issuance of the
occupation certificate by way of application dated 24.02.2020 and
the same is pending before the concerned competent authority,
Further, the respondent has received “"Approval of Fire Fighting
Scheme"” on 24.04.2020. Therefore, it cannot be concluded by any
stretch of imagination that the respondent has not shown due

memorandum of

“MOU") dated

It is further subm

understanding

e.compiaing pL is to be completed
within 36 months from.the date of exe Eﬁn of the MOU or from
start of construction, whichevef1§ later, subject to force majeure

conditions. It is Hhﬁlﬂﬁﬁz%spundem is well
within its timelin iﬂl‘1 Elt?:jgﬂnjzvﬁeing the on-going
covid situation h ai e’ timélirie of elivery and has
accordingly applied for the occupation certificate. Therefore, it is

most humbly submitted that the due darte of possession has not

arisen, and the complaint is premature.

Page 13 of 41
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28,

29,

30.

HARERA

® GURUGRAM Cemplaint No. 4282 of 2020

Further it is brought to the attention of this Hon'ble authority that
the MOU dated 05.01.2017 clearly states at Recital 4 that the
complainant herein "warrants and represents that he is not an end

user and is an investor”, The sald para is reproduced herein:

“AND WHEREAS the Allottee(s) has approached the Company and
shown interest in the said Project The allottee further warrants and
represents that he is not an end user and is an investor and
consequently the allottee has opted for the "Assured Return Plan”.

That the reading of the abuvem&ntluned clause from the MOU

respondent is not that of a +_~_“' b
delivery of possession, |=r' herez ise no grounds that can
be adjudicated by this farum:? erefore omplaint deserves to

be dismissed at the véry outset for Want ofjurisdiction.

agreements are two 'dist ta -'n differsnt’ agreements, Buyer's
agreement is a builder

obligations on th%:* R E:Rﬁimr a real estate

project. However, assured return.
That there may ej‘LjJ EM 0 agreements or

certain clauses maybe superseding each other. However, such

cross reference or supersession does not amount to novation and
thus both these agreements cannot be read to be one single
apreement. Each agreement has their own distinct liability,
obligations and terms and conditions imposed on the parties and
are confined to that specific agreement only.

Jurisdiction of the Authority - Arbitration Clause
Page 14 of 41



31.

32,

HARERA

2 GURUGRAM Complaint No. 4282 of 2020

That it is submitted that the complaint at hand is not maintainable
before this Hon'ble authority, as this authority is barred by the
presence of an arbitration clause e, clause 17 of the MOU which
clearly provides :

“That in case of any dispute/ difference between the parties,
including fn respect of interpretation of the present Agreement,
the same shall be referred to arbitration of a sole arbitrator
appointed by the parties mutually. The venue of Arbitration shall
be New Delhi and the language of arbitration shall be English. The
Cost of arbitration shall be borme jointly by parties. The
arbitration proceedings shﬂﬂ' b_iﬁﬂﬁl:gﬂ}&ﬂ' by the Arbitration and
Conciliation Act, 1996," L4, !

ault of the same

pondent to timely

complete the project. F {s) 4 to the attention of the

authority that th nan have cleared the basic
sale price of ﬁ '-::_ iz ﬂﬁﬂ]ﬂfﬂ exist vast
outstanding amounts to t]:ﬂ 11.!?13“91'55 X?}jﬂz /- inclusive of
GST, EDC/IDC & VAT, that stand" le on part of the
complainant till date. Further, the complainant is also liable to pay
stamp duty and registration charges, which shall be payable at the
time of registration based on prevailing rates along with third
party charges including govt. charges and taxes, fitout charges as
applicable, shall be extra. The same can be perused from the
statement of accounts. That in the light of the facts mentioned
herein, the complainant cannot be allowed to take the benefit of

Page 15 of 41
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33.

34,

35.

HARERA
D GURUGRAM Complaint No. 4282 of 2020

his own wrong. Therefore, the complaint shall be dismissed right

at the very outset.

Payment of Assured Return

It is submitted that the respondent has already paid, as assured
return, an amount of Rs. 5,24,160/- to the complainant till date.

BANNING OF UNREGULATED DEPOSIT SCHEMES ACT, 2019

It is noteworthy in the preseut :Fi:uilun that in order to provide a
comprehensive mechanlsm; u-hn : sthe unregulated deposit

schemes, other than the dep :%u..  tal ‘I* n in the ordinary course of
business, Parliament ha {,tasgzﬂ' act t led as “The Banning of

Unregulated Deposit $che F*l'ﬁh c FiE ginafter referred to
as “BUDS Act”). h-r": /oo s
As per Sub-Section™of Section’2 e BUDS Act provides that

deposit means:

.,,,ra
2
=
Ry

“an amountaf hgne vagl.pf dn advance or loan
or in any other form* g promise to return
whether after a specific ol ise, E'!LIIEJ' in cash or in
kind or in the form of a specified Service wfthurmmuu{ﬂqrbunﬂﬁt
in the form of Fiﬂ P Har FI ﬁ form but does
not include—

fa} amoun rﬂ:ﬂvﬂd :rs frmn a scheduled bank or a co-
ﬂp&mmrﬁ' ban nr%r? n‘ ned In section

5 of the E‘ﬂuh

(b) amounts r‘eceh-'ed as Fﬂlﬂn ar ﬁn-unmuf assistance from
the Public Financial Institutions notified by the Central Government
in consultation with the Reserve Bank of India or any non-banking
financial company as defined in clouse (f) of section 45-1 of the
Reserve Bank of India Act, 1934 and is registered with the Reserve
Bank of India or any Regional Financial Institutions or insurance
companies;

{c) amounts received from the appropriate Government, or
any amount received from any other source whose repayment is
guaranteed by the opproprigte Government, or any amount
received from a statutory authority constituted under an Act of
Parliament or a State Legisioture; [d) amounts received from

Page 16 of 41
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foreign Governments, foreign or international banks, multilateral
financial institutions, foreign Government owned development
financial institutions, foreign export credit collaborators, foreign
bodies corporate, foreign citizens, foreign authorities or person
resident outside India subject to the provisions of the Foreign
Exchange Management Act, 1999 and the rules and regulations
made thereunder; (e} amounts received by way of contributions
towards the capitel by partners of any partnership firm or a limited
liabilicy partnership;

(f] amaunts recetved by an individua! by way of loan from
his relatives or amounty received by any firm by way of loan from
the relatives of any of its partners;

(g] amounts received as credit by o buyer from a seller on
the sale of any property (whether: ugbie or immovable);

(h} amounts received. b an, asse re-construction company
which is registered with the Resery 1 gnk of India under section 3
of the Securitisation and Regonstr .-. on of Financial Assets and
Enforcement of Sacum}- SFes 2002,

w34 or an amount

accepted by o tion 298 of the
Representation of th

(1) any gegi bers of the self-
help groups opért

the State Governme 1 by e N,

(k] anyjathet amg coll "stuch plirpose and within
such cellings asymiay be ibed iats Government;

() an am 'for the purpase

of, business and ‘bé

to the mﬂu’: ageainst such
immal.rﬂ'bIe @:&Aﬂ _}Wﬁ'ﬂrﬁmmt ar
arrangement;

{iii) security or dealership deposited jor the performance of
the contract for supply of goods or proviston of services; or

fiv} an advance under the long-term projects for supply of
capital goods except those specified in item [if): Provided that if the
amounts recefved under items (i) to (iv] become refundable, such
amounts shall be deemed to be deposits on the expiry of fifteen days
from the date on which they become due for refund:

Provided further that where the said amounts become
refundable. due to the deposit taker not obtaining necessary
permission or approval under the law for the time being in force
wherever required, to deal in the goods or properties or services for
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HARERA
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which money is taken, such amounts shall be deemed to be
depasits.”

36. It is also provided that in respect of a respondent, “deposit” shall

37.

38.

have the same meaning as assigned to it under the Companies Act,
2013. Sub Section 31 of Section 2 of the Companies Act provides
that "deposit” includes any receipt of money by way of deposit or
loan or in any other form by a respondent but does not include
such categories of amount as ma}r be prescribed in consultation

F70 |

the Deposit Rulet

accounted for in ai

with consideration’. for 'an immovable’ gfoperty under an
' ' such advance is

ddnce with the terms of
the agreement or. re, the agreements of
these kinds, may, a EE:R"E return is paid
thereon or conti WW@W?T{'NTE contravention

of the BUDS Act.2

It is submitted that the respondent has adopted general
advertisement practice and not made any lucrative offers and only
adopted legal practices in the form of assured returns, which was
not under dispute at that point of time. The complainant in fact
approached the respondent with the willingness to book a unit in
the project of the respondent for investment purposes.

Page 18 0f 41



HARERA

2 GURUGRAM Complaint No. 4282 of 2020

39, However, it is pertinent to mention here that the complainant was

41.

still liable to pay stamp duty, registration fee, maintenance
charges, service tax, VAT, BOCW cess, other charges including
taxes as required by law.,

However, it is vehemently denied that the said buyer’s agreement
is one-sided, and the complainant has no say in negotiating the
terms of the agreement. It is humbly submitted that the terms of

1
el
-t
o 1

Haryana Real Estate Regulal ':'Auﬂlurity. Further, the

the agreement are in compliance.of the rules laid down by the Ld.
g e

'.- -1 y
e oy

complainant signed the "jﬁf? eement after being fully

negotiation and -:}; aral” 1 , 4, i Scus
complainant and the rﬂspdhﬁﬁ: Compan) i rther, it Is also

ar Jpressurized by the
respondent to signmany e
signed and executed und .
complainant. Further, the l._'-._1_ nant W .- ed to invest in the said

unit and hence opted for the asS0F&d return plan and executed the

MOU dated 05.10}3% ﬁvﬂlﬁﬂ A
It is pertinent m@@l}}g e )@\Wmﬂmrﬂd in the

buyer's agreement ar cumulatively considered in their
entirety and selected clauses of the same cannot be considered in
isolation, The time period for handing over the possession of the
said unit to the complainant was is subject to various conditions
being fulfilled by the complainant. In fact, the complainant has
completely misinterpreted and misconstrued the covenants
incorporated in the buyer's agreement. No rigid or fixed timeline
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for execution of the project and delivery of physical possession of
the apartment was incorporated or provided in the buyer's
agreement. The indicated timelines contained in the MOU were
subject to occurrence of various eventualities and to other
circumstances mentionad therein which have not been
reproduced for the sake of brevity, This issue has already been
addressed in the preliminary submissions and not reiterated here

for the sake of brevity. !
;’ ”‘1;_

the-tespondent has already paid, as

date. Further, the Geh Go e de The Banning of
Unregulated Deposi ne A :
as illegal. Therefi
2019, and if any thereon or continued
therewith may belincomplete contra ofthe BUDS Act

inds, may, after

It is submitted tha
agreement along wit

complainant and er L d discussions held
between the parﬂhzm& eement clearly
mentions that theare: edlis t bject to change
at the time of aﬁguﬁgﬁgéﬂiw Empletlun of the
project. The compliant had also confirmed that he has applied for
the said space with full knowledge of the terms and conditions.
Further, it is submitted that the clause 5.1 of builder buyer's

agreement states as follows:

"5.1 That the Company shall be authorized by the allottee
te carry out the construction as per design finalized by the
management of the company and no approval of the
allottee shall be required for the same. The company at its
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discretion without any prior approval from the allottee
may carry out such additions, alterations, deletions and
modifications n layout and building plans including the
number of floors as the Company may consider necessary

or may be required by any competent authority to be made
in them or any of them while sonctioning the building
plans or at any time thereafter....”

However, It is to be made clear that the respondent never forced
the buyers to sign NOC and there is absolutely no malafide
intention on the part of the respondent.

It is submitted that the tenns,pﬁ}iﬂﬂ and MOU are not at all one

o Bt

sided, It is submitted that“the Gomplainant with his malicious

‘.lﬂll._;ﬁfg‘
4 - - 5 1,4 :]II-

the builder buyer
held liable for d %‘I
due to reasons b &l

of possession shal

mpany, by the period
during the force urg ev FH is denied that the
respondent com M ding over the
possession of thBGFﬁEL Iﬁ hhhﬂ_ﬁétrg?% mplainant is not
entitled to get the ::nmpensa on e delay of the unit since
there is no delay in the project pertaining to the complainant and
the present compliant is premature.

Written arguments filed by both the parties

. Both the parties have filed their written arguments. The

complainant has submitted the written arguments on 15.07.2021
in the court and the respondent has submitted their written
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arguments on 2B8.07.2021 in compliance of order dated
15.07.2021 and reiterated their earlier version as contended in

the pleadings.

Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence, the complaint
can be decided on the basis of these undisputed documents and
submission made by the parties.

*-.t:ﬁj

'b- ‘n_h
-:;;..,

2
-
e A

46. The plea of the respondent I¢ "Zj i;- g rejection of complaint on

i
ground of jurisdiction sta s “ _+ ¥ authnnl:y observes that

it has territorial as wellas s ﬁ‘ a ] ictinntuadjudl:ate
the present cnmp aint for the Tw— 15 give n

F.1 Territorial }Erl nﬁ #1\ %
' ]

my - . \
As per nﬂtiﬂtatiﬂ% ;’ 2/2017-1 CE cated 14.12.2017 issued
-

by Town and Country: Plar ;14! r the jurisdiction of
Real Estate Regulatory EEI:F%'L" riigram shall be entire

Gurugram Di ices situated in
Gurugram. In mm estion is situated
within the planr(qﬁ‘ tﬁ?tﬂ@@ ,J'"ﬂ‘"\ Therefore, this

authority has complete territorial jurisdiction to deal with the
present complaint.

F.ll Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section
11(4)(a) is reproduced as hereunder:

Section 11(4)(a)
Page 22 of 41
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Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agresment for sale, or to
the association of allottees, as the case may be, till the convevance of
all the apartments, plots or bufldings, as the case may be to the
allottees, or the common areas to the association of aliottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

iR
S0, in view of the provisions ul-‘the Act quoted above, the authority
ELRHANEAN

has complete jurisdiction to decide the complaint regarding non-

.-fh- I|| il .-. I -.""'q.
compliance of obli }&tiﬂns hz the r}'.rmuter leaving aside

compensation wim:l:l is to be decided by the  adjudicating officer if

'*?‘:-5 £GV
- |
The respondent has raised"s agleatmﬁ! that the complainant has

not invoked arblﬂ ﬁ prmrlsiuns of flat
buyer's agref:ment sions re mg initiation
of arbitration p rﬁ agreemem:. The

following clause has been incorporated w.r.t arbitration in the
buyer's agreement:

“Clause 22: That in case of any dispute/ difference between the
parties, fncluding in respect of interpretation of the present
agreement, the some shall be referred to arbitration of a sole
arbitrator appointed by the parties mutvolly, The venue of
arbitretion shall be New Delhi and the language of arbitration shail
be English. The costs of arbitration shall be borne joincly by parties.
The arbitration proceedings shall be governed by the Arbitration and
Conciliation Act, 1966,
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48, The respondent contended that as per the terms & conditions of

the application form duly executed between the parties, it was
specifically agreed that in the eventuality of any dispute, if any,
with respect to the provisional booked unit by the complainant,
the same shall be adjudicated through arbitration mechanism. The

authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the

buyer’s agreement as it may be noted that section 79 of the Act

T8 i, or the Real Estate Appellate

éa ena of judgments
/n National Seeds
Reddy & Anr. (2012) 2

i

Corporation Hmitz)\l‘\h; T

SCC 506, wherein it has w-held*that the remedies provided
under the Ennsulie ﬁﬂﬁﬁrﬁﬂnn to and not in
derogation of the other Iqw’sj 'ni ce, consequently the authority
would not be bound &Jiaéméieo{ tion even if the
agreement between the parties had an arbitration clause. Further,
in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,
Censumer case no. 701 of 2015 decided on 13.07.2017, the
National Consumer Disputes Redressal Commission, New Delhi

(NCDRC) has held that the arbitration clause in agreements

between the complainant and builders could not circumscribe the

Page 24 of 41



HARERA

&2 CURUGRAM Complaint No. 4282 of 2020

jurisdiction of a consumer. The relevant paras are reproduced

below:

“49, Support to the above view is also lent by Section 79 of
the recently enacted Reol Estote (Regulotion and
Development) Act, 2016 (for short "the Real Estate Act”)
Section 79 of the said Act reads as follows: -

"79. Bar of jurisdiction - No civil court shall have jurisdiction
to entertain any suit or proceeding in respect of any matter
which the Authority or the adjudicating officer or the
Appellate Tribunal is empowered by or wnder this Act to
determing and no in;unchm‘: 3 ﬂﬂ' be granted by any court ar

7 W action taken or to be taken
zd by or under this Act.”

(supra), the

matters, :r__ th the Authg ‘ junder the Real
Estate Ach dpe. bm 2l b0 deelde,“afe non-arbitrable,
namlthm'.-ﬂ __.' :-L Arbiteation sAgreement between the

56, Eu;ﬁn I

behalf il A f -.-. Clause in
the u I:; hetween the
Compla ;ﬂ' m.sm'ha the
furisdiction of a i:'unsnmer ora, notwithstanding the
amendments made to Section 8 of the Arbitration Act.”

49. While considering the issue of maintainability of a complaint

before a consumer forum/commission in the fact of an existing
arbitration clause in the builder buyer agreement, the Hon'ble
Supreme Courtin case titled as M/s Emaar MGF Land Ltd. V.
Aftab Singh in revision petition no. 2629-30/2018 in civil
appeal no. 23512-23513 of 2017 decided on 10.12.2018 has
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upheld the aforesaid judgement of NCDRC and as provided in
Article 141 of the Constitution of India, the law declared by the
supreme Court shall be binding on all courts within the territory
of India and accordingly, the authority is bound by the aforesaid

view. The relevant para of the judgement passed by the Supreme
Court is reproduced below:

"25. This Court in the series of Judgments as noticed above
considered the provisions of Consumer Protection Act, 1986
as well as Arb-l'ﬂﬂﬁpn.; Ac IEE‘-E and laid down that

2 bb ﬁ;‘ arbitration agreement the
proceedings before Constimer Forum have to go on and no

e ConstmersJforum on rejecting the
iterjecting proceedings
: !:he strength an

under Const
: The remedy under

Consumer Protection Actls a rém léd to a consumer
when there s dEJ%crrn an,u Jahi ey, The complaint
means an.al omplainant has
also beani t The remedy
under th Act is'do .-15_-' 1 to complaint
by consiyrier “us | defined ' jte At for defect or
deficiencies aysed by o service providery the cheap and a
quick remed i i 'n..ua'; gnsumer which is the
object and purposg of the Arfasyotieed above,”

Therefore, in view of I.'hE abiove ments and considering the

provisions of the Iﬁ R)E F{ﬁﬂmt complainant
is well within the cial remedy available in a
beneficial Act SHQMK ct,1986 and Act
of 2016 instead of going in for an arbitration. Hence, we have no
hesitation in holding that this authority has the requisite

jurisdiction to entertain the complaint and that the dispute does
not require to be referred to arbitration necessarily

H. Findings regarding relief sought by the complainant:
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H.1 Direct the respondent to give delay possession interest on

50.

paid amount of Rs.14,89,050/- alongwith pendent lite and

future interest till actual possession thereon @18%.

While filing the claim petition besides delayed possession charges
of the allotted unit as per builder buyer agreement dated
05.01.2017, the claimant has also sought assured returns of
Rs.19,500/- on monthly basis fe. 05012017 until the
commencement of first lmﬁé@ ed as per clause 4 of

memorandum of u::u:lqﬂ.-rsi:elr-ir ""'*rl'a'-- 05.01.2017. It is pleaded
that the respondent d with the terms and
conditions of the aggp time the amount of
assured return was pajc nondent refused to
pay the same b ‘E ing a of Unregulated

in this regard are prote red a3 per-Seetfon 2(4)(ill) of the above-

mentioned Act. se and who took
a stand that muEiAREM 160 as assured
returns as prﬂrm@t}%@ﬁ ghundérstanding but did
not pay the same amount after coming into force of the Act of

2019 as it was declared illegal. Clause 4 of the Memorandum of
understanding stipulates that -

T The Company shail pay a monthly assured return of Rs
19,500/~ on the total amount received with effect from 05 October,
2016 before deduction of Tax at source and service tax, cess ar any
other levy which is due and payable by the Allottee (5] to the

COTRPHIT L s it wsu + The monthly assured return shall
be paid to the H.Hattae.[‘:} until the commencement of the first lease
on the said unit.
Page 27 of 41
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51. AnMoU can be considered as an agreement for sale interpreting

the definition of the "agreement for sale” under Section 2(c) of the
Act and broadly by taking into consideration the objects of the Act.
Therefore, the promoter and allottee would be bound by the
obligations contained In the memorandum of understanding and
the promotershall be responsible for all obligations,
responsibilities, and functions to the allottee as per the agreement
for sale executed inter se them undur section 11(4)(a) of the Act.
An agreement defines the -‘L-- i@hﬂines of both the parties
e, promoter and the all +T-= ,'%}11“ marks the start of new

contractual relationshig ..Eﬁ 'l.'i hem. This contractual
relationship gives rise” to"fu n- s and transactions
between them. Tk kind: payment plans were in
vogue and legal @ 3 the meanil he agreement for sale. One

2 trangaction of assured
return inter-se parties. The "agre :- ip *‘{a g" after coming into
force of this Act (ie., 'bB' the prescribed form

as per rules but ﬂ]IS Act M rewrite the "agreement”

entered between R ﬁ coming into force
of the Act as he
Neelkamal Rea

mbay
Union of India & Ors., (Writ Petition No. 2737 of 2017) decided
on 06.12.2017. Since the agreement defines the buyer-promoter

relationship therefore, it can be said that the agreement for
assured returns between the promoter and allottee arises out of
the same relationship. Therefore, it can be said that the real estate
authority has complete jurisdiction to deal with assured return
cases as the contractual relationship arise out of agreement for
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sale only and between the same parties as per the provisions of
section 11(4)(a) of the Act of 2016 which provides that the
promoter would be responsible for all the obligations under the

Act as per the agreement for sale till the execution of conveyance
deed of the unit in favour of the allottee. Now, three 1ssues arise
for consideration as to:

i.  Whether authority is within the jurisdiction to vary its earlier
due to changed facts and

stand regarding assured F_g_

circumstances. e

Yy
-

=

ii., Whether the authority i cam e

g 2O

iii. Whether the Agt ars paymen

theaIlntteeﬁ - RERA case ‘

While taking up th mje ’s. M/s Landmark
Apartments Pvt. Lt 10 2018), and Sh.
Bharam Singh & Anr. | Venetain LDF F pjects LLP” (complaint

no 175 of 2018)gdecided-pny07.082018 and 27.11.2018
respectively, it wj' i;‘mlh as no jurisdiction
to deal with case{g:fﬁijtl?q I—rf W | those cases, the
issue of assured returns was invoived to be paid by the builder to
an allottee but at that time, neither the full facts were brought
before the authority nor it was argued on behalf of the allottees
that on the basis of contractual obligations, the builder is
obligated to pay that amount. However, there is no bar to take a

different view from the earlier one if new facts and law have been
brought before an adjudicating authority or the court. There is a
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doctrine of “prospective overruling” and which provides that the
law declared by the court applies to the cases arising in future
only and its applicability to the cases which have attained finality
is saved because the repeal would otherwise work hardship to
those who had trusted to its existence. A reference in this regard
can be made to the case of Sarwan Kumar & Anr Vs. Madan Lal
Aggarwal Appeal (civil) 1058 of 2003 decided on 06.02.2003 and
wherein the hon'ble apex -:uurr ubsewed as mentioned above. So,

now the plea raised wimn 2gard “tn maintainability of the

complaint in the face of ear 3, _?!{:-’;1} rs of the authority in not
tenable. The authority edn,taks & Jifferent view from the earlier
. ts and laWnand the pronouncements
made by the apés nd. It 15 ‘now well settled

preposition of 1a i of assured return is part

R

t (taaybe there is a clause
"

- memorandum of

insof the allotment of a unit),

and parcel of builder

in that document

understanding or te
then the builder is Iiahlet r.ﬁrnunt as agreed upon and
can't take a plea i ll ﬁ uunt of assured
return. Moreover, agr en s ede nes the builder-buyer
relationship. So, I'.hEI‘it for assured
returns between the promoter and allotee arises out of the same
relationship and is marked by the original agreement for sale.
Therefore, it can be said that the authority has complete
jurisdiction with respect to assured return cases as the
contractual relationship arises out of the agreement for sale only
and between the same contracting parties to agreement for sale.

In the case in hand, the issue of assured return is on the basis of
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contractual obligations arising between the parties. Then in case
of Pioneer Urban Land and Infrastructure Limited & Anr. v/s
Union of India & Ors. (Writ Petition (Civil) No. 43 of 2019)
decided on 09.08.2019, it was observed by the Hon'ble Apex Court
of the land that "..allottees who had entered Into “assured
return/committed returns’ agreements with these developers,
whereby, upon payment of a substantial portion of the total sale
consideration upfront at the ﬁrrrje- of execution of agreement, the
developer undertook to ;?ajég :a‘"", itramount to allottees on a
monthly basis from the date @ *‘"1 .-_H-}-' on of agreement till the date
of handing over of posse qn ri.'; al _’_? es”, It was further held
assured return schemes

' .
had the "commen ect-of a borrowin g which became clear

from the dEvElnEE‘:s nnuf}-Eh r--a amount raised
nt

that ‘amounts raised b -. e

was shown as “commi 2mthe head "financial
costs”, As a resu "‘ zh a] s --- d to be “financial
creditors” within the, ;ﬁg ﬁgi“ 5(7) of the Code”

including its treatment jn founts of the promoter and

for the purpﬂses t pronouncement
on this aspect in aypee EHF t n .r!d Apartments
Welfare Associ 1&1515‘%1'!:5] L-ESE* d?ﬂj Ltd. and Ors.
(24.03.2021-8C): MANU/ SC/0206 (2021, the same view was
followed as taken earlier In the case of Pioneer Urban Land
Infrastructure Ld & Anr. with regard to the allottees of assured
returns to be financial creditors within the meaning of section
5(7) of the Code. Moreover, after coming into force the Act of 2016

w.e.f 01.05.2017, the builder is obligated to register the project
with the authority being an ongoing project as per proviso to
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section 3(1) of the Act of 2017 read with rule 2[o) of the Rules,
2017. The Act of 2016 has no provision for re-writing of
contractual obligations between the parties as held by the Hon'ble
Bombay High Court in case Neelkamal Realtors Suburban
Private Limited and Anr. v/s Union of India & Ors., (supra) as
quoted earlier. 5o, the respondent/builder can’t take a plea that
there was no contractual obligation to pay the amount of assured
returns to the allottee after the Ar:t of 2016 came into force or that
a new agreement is being ex B -,..- th regard to that fact. When
there is an obligation of th I wu#u r against an allottee to pay

the amount of assured p n,,]_:ﬁl he can't wriggle out from that
situation by taking a pleao ﬂar ment of Act of 2016, BUDS
Act 2019 or any other Aw. v -1

D
It is pleaded or ,,h half lcif' that after the
Banning of Unreg 'r:- 2] epsl 2019 came into

to an allottee. But
of merit, Section 2(4)
of the above mentioned Act défines the word ° deposit’ as an

amount of mnneyH @)%ERVA or loan or in any
other form, by a f@j:sftgt Flg;? m return whether
after a specified p or in kind or in

the form of a specified service, with or without any benefit in the

force, there is bar ‘c. payment ofiassi

again, the plea taken ind '_-__. #,

form of interest, bonus, profit or in any other form, but does not
include

. an amount received in the course of, or for the purpose of
business and bearing a genuine connection to such business
including—

ii. advance received in connection with consideration of an
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immovable property under an agreement or arrangement
subject to the condition that such advance is adjusted
against such immovable property as specified in terms of
the agreement or arrangement.

A perusal of the above-mentioned definition of the term 'deposit’
shows that it has been given the same meaning as assigned to it
under the Companies Act, 2013 and the same provides under

section 2(31) includes any receipt by way of deposit or loan or in

other form by a cc

fmmovable prapert

ii. as an advance .-
regulator or in n'
State Gove.

So, keeping in MHA\BEEB&UM of the Act of
2019 and the Cn@j&_} ﬁq}@q’g }m@é-ﬁen as to whether

an allottee is entitled to assured return in a case where he has
deposited substantial amount of sale consideration against the
allotment of a unit with the builder at the time of booking or

immediately thereafter and as agreed upon between them.

The Government of India enacted the Banning of Unregulated
Deposit Schemes Act, 2019 to provide for a comprehensive

mechanism to ban the unregulated deposit schemes, other than
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deposits taken in the ordinary course of business and fo protect
the interest of depositors and for matters connected therewith or

incidental thereto as defined in section 2 (4) of the BUDS Act 2019
mentioned above.

It is evident from the perusal of section 2(4)(l)(ii) of the above-
mentioned Act that the advances received in connection with
consideration of an immovable property under an agreement or
arrangement subject to the mnqlmun that such advances are
adjusted against such immaov I f -. erty as specified in terms of
the agreement or arrange ‘1"1';%‘ i ot fall within the term of

deposit, which have beeh banngd by, the AFtof 2019,
SO P
Moreover, the deve

per this dnctrin,ﬁ
promise and the promiseelhas acted onsuch pramise and altered
jerson/pri ;' gupd to comply with
his or her promise, When_the| buildets failed to honor their
commitments, a numbé “we El:l by the creditors at

different forums as Urban Land and
Infrastructure Aﬁ&j& government to
enact the Eanni e Act, 2019 on
31.07.2019 in pursuaEﬁZ t}s‘?‘%‘ﬂ?w lated Deposit

Scheme Ordinance, 2018. However, the moot question to be

-ssur;f estoppel, As

person has made a

decided is as to whether the schemes floated earlier by the
builders and promising as assured returns on the basis of
allotment of units are covered by the abovementioned Act or not.
A similar issue for consideration arose before Hon'hle RERA
Panchkula in case Baldev Gautam VS Rise Projects Private
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Limited (RERA-PKL-2068-2019) where in it was held on
11.03.2020 that a builder is liable to pay monthly assured returns
to the complainants till possession of respective apartments
stands handed over and there is no illegality in this regard.

The definition of term ‘deposit’ as given in the BUDS Act 2019, has

the same meaning as assigned to it under the Companies Act 2013,

as per section 2(4)(iv)(i) i.e., explanation to sub-clause (iv). In

pursuant to powers conferred by.clause 31 of section 2, section 73
s I e

and 76 read with sub-sectionidgand 2 of section 469 of the

as per clause xii (b); as advance, accountedziar in any manner
e | |

msideration for an

eer _Ent or arrangement shall not

be a deposit. Thm&l’l}hﬁs ision as well as to
the amounts receivad, u h -g' ‘d and the amount
becoming refundr;%jlvi[rgrlji ?j ﬂtﬁi}zlm to the reasons
that the company accepting the money does not have necessary
permission or approval whenever requirad to deal in the goods or
properties or services for which the money is taken, then the
amount received shall be deemed to be a deposit under these
rules however, the same are not applicable in the case in hand.

Though it is contended that there is no necessary permission or
approval to take the sale consideration as advance and would be
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considered as deposit as per sub-clause 2(xv)(b) but the plea
advanced in this regard is devoid of merit. First of all, there is
exclusion clause to section 2 (xiv)(b) which provides that unless
specifically _excluded under this clause. Earlier, the deposits
received by the companies or the builders as advance were
considered as deposits but w.ef. 29.06.2016, it was provided that

the money received as such would not be deposit unless

specifically excluded under thls ciause. A reference in this regard

(2] The following shall also bc treated as Regulated Deposit
Schemes under EhE‘_Agtnamg{y_ _— ?

(a) deposits accepted under any :r:hema. or an arrangement
registered with any regulatory body in india constituted or
established under o stotute; am:‘ Tl Bt

(b any other scheme as may be noti Eﬂ' the Central
Government under this Act. “P‘
A >

The money was taken b F.]aﬂ.ilmﬁ"a'h) eposit in advance against
ssession was to be

allotment of ImnH pe :
offered within A gy Howeyer in view of taking sale
consideration by/wi ? 'ia r/promised certain
IREERAN

amount by way o assured K in period. So, on his

failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his grievances by way of
filing a complaint.

It is not disputed that the respondent is a real estate developer,
and it had obtained registration under the Act of 2016 for the
project in question on 24.08.2017. The authority under this Act
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has been regulating the advances received under the project and
its various other aspects. So, the amount paid by the complainant
to the builder is a regulated deposit accepted by the later from the
former against the immovable property to be transferred to the
allottee later on. If the project in which the advance has been
received by the developer from an allottee is an ongoing project as
per section 3(1) of the Act of 2016 then, the same would fall
within the jurisdiction of the au l.']‘inrltj.f for giving the desired relief

to the complainant besides [{l‘l Ir‘E_‘ i al proceedings.

e T

1."1‘ i ﬁ }
The builder is liable to pay that dm

take a plea that it iss 1ot liable

unt as agreed upon and can't

e amount of assured
returns. Moreoven Jh.$ A ﬂ (cisl e builder/buyer
relationship. Se, Its¢a igréement for assured
returns between| he 1 out of the same

relationship and .--- ment for sale.

Now, the propositior § as to whether an

allottee who is getting sred return even after

expiry of due da both the assured
return as well as @%
o e e G RHSA e i

that the assured return is payable to the allottee on account of a
provision in the BBA or in a MoU having reference of the BBA or
an addendum to the BBA/MoU or allotment letter. The assured
return in this case is payable from 05.01.2017 until the
commencement of the first lease of the said unit as per clause 4 of
MOU. The promoter has committed to pay monthly assured return
of Rs.19,500 which is more than reasonable in the present
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circumstances. If we compare this assured return with delayed
possession charges payable under proviso to section 18 (1) of the
Real Estate (Regulation and Development) Act, 2016, the assured
return is much better i.e. the assured return in this case is payable
as a sum of Rs.19,500 monthly whereas the delayed possession
charges are payable at the rate of 9.30% per annum. By way of
assured returns, the promoter has assured the allottee that he will
be entitled for this specific am uunt till the commencement of the

first lease. Accordingly, r.hi pf the allottee is protected
orlt

even after the due date o “uw. '1'1:' is over as the assured
returns are payable till*y JI i' cemen of the first lease. The
purpose of delayed $ ”‘rﬁﬁ'. cha :,:.; fter due date of
possession is overand paymento aiﬂure}\ furn after due date of

> |
possession is OVE j

the same fo safeguard-the interest of the
allottee as his money, is € ed to be ,‘- py the promoter
_ , he is being paid
either the assured 3d/ possession charges

whichever is higher.

Accordingly, theM AM{(}R Aﬂ where assured
return is reasona Ia}red possession
charges, allottee Emwmg 18 aﬁﬂ is payable even
after due date of possession is over till offer of possession then
after due date of possession is over, the allottee shall be entitled
only assured return or delayed possession charges whichever is

higher without prejudice to any other remedy including

compensation.
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Considering the above-mentioned facts, as per clause 5.2 of the
BBA dated 05.01.2017, the construction completion date of the
project was to be counted as the due date of filling application for
grant of completion/occupancy certificate but the same was to be
applicable in case the allottee receives possession in terms of
clause 10.2 of MOU dated 05.01.2017 entered into between the
parties. A further perusal of clause 3 of MOU shows the due date
for completion of construction as 36 months from the date of

execution of that docume: ___'?-‘ 1'—_f,f;ﬂm the date of start of

Skt
construction whichever -i’-’mfu _;‘*.-. apply for grant of

project on 24.02202 g-same has not been received up to
now. There is a sepa with regard to
paid to the compl: as~‘per . account statement dated
18,11.2020.

The counsel for H ﬁRE My asked whether
there is any SpEElﬁE. |;n q?ﬁ?m\uﬁpﬁssessmn and the

answer was in E-" pen‘u ar case where no
specific due date of possession has been mentioned but to
safeguard the interest of the allottee, a provision of assured return
has been made which is not only applicable uptil the date of offer
of possession but even beyond that Le. up to commencement of
the first lease of the unit. It is also worthwhile to point that the
assured return as per MoU/BBA is more than what is payable to

the allottee as delayed possession charges. The provision of
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delayed possession charges was made in the Act to safeguard the
interest of the allottee in case possession is delayed and in case of
delay, only a meagre sum is payable by the promoter to the
allottee as compensation/penalty to the allottee, Hence in view of
these facts, the authority directs the promoter to pay assured
return from 05.10.2016 until the commencement of the first lease
of the said unit as per terms and conditions of memorandum of
understanding dated 05.10.2016.

(=
i EA
WA A

andoyerthe possession of the unit
- e _-::_.; :'.:.I
%‘-jiﬁ?ﬁ!‘a‘

PTIELO N

Direct the respondent to

with all the amenities as m the brochure

Direct the responder
Neither the complainant wa f
charged by the H@:&H

replied Spﬂﬁﬁmlq*mi liz?ﬁ nu i its, this authority
has clarified that .ffl‘ is nji: ﬁgﬁ- in usé cases where for
the period 01.04.2014 to 30.06,2017 if amnesty scheme has been

availed by the promoter. If for this period any VAT has been paid

the same is refundable in case of availing amnesty scheme avalled

or the respondent

by the promoter, Without providing justification and admissibility
of VAT demand being raised now is quashed.

Directions of the authority
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66. Hence, the authority, hereby passes this order and issues the
following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the
function entrusted to the authority under section 34(f):

. The respondent is directed to pay assured return as agreed
upon till the commencement of first lease of the allotted unit
as per clause 4 of the memorandum of understanding dated
05.01.2017. 3 .f“

ii.  Since the assured retur -& a 55‘:,: i n allowed till the first lease
of the allotted unit and be| ?'”’ en eﬁclal than delay possession

charges, so the n ;,,1 ir: of delay possession

1'

charges as agr 1 Jﬁ jagtles is disallowed

b, It has been glarified by't 6 in'a number of orders
that VAT i | pse 'cases where for the
period 01.04 -- 30, ] ife nesty scheme has been
availed by the'proma or thisiperiod any VAT has been

paid, the same el :i‘:‘l_-:i'- Anyease of availing amnesty
scheme availed by the pfomoter. Thus, without providing
justification biaj&&s sibil] Mﬁlnd being raised

nuwisquashedu RUGR&\M

67. Complaint standsS? ose

68. File be consigned to registry.

‘w,]_?/;‘ M

(Vijay Kumar Goyal) (Dr. KK Khandelwal)
Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 17.11.2021
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