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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 4281 of
2020
Date of filing complaint: 25.11.2020

First date of hearing: 11.01.2021
Date of decision  : 17.11.2021

5.K Mittal

R/o: Hno K-1/07, Ehltranjan Park, New
Delhi-110019 (

Complainant

Respondent

Chairman
Member

Complainant |

Aoy St ool .
Sh. Venket Rao [ﬁdvuw Respondent |

The present complaint th _ﬁlnd e m;}plafnantjalluttae
under section 31 nﬁthL a? EE gﬂ‘iﬁﬁ i'and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provision of
the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.
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A. Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:
5.No., Heads Information
1. | Project name and location | “Neo Square” Sec 109, Dwarka
N Eztpresmy, Gurugram
2. | Projectarea ‘-ﬁj'ﬂ | 3,06 acres
L h.hlr "
3. | Nature ofthe project i €bmmercial colony
e TR
4, DTCP license
validity sta
5. | Name of lice ‘f
6. |RERA  Repistere
registered a
RERA Repgis l‘*" -;_'-."
to \
7. | Unit no. S BBa2eno. 24, 5th floor
/ "4 [Page E:- 3 i’ complaint]
B. Unit measurs 13‘ AN L 3 o) _.::"m. | O §
e, W, B e N
5. | Dateof allﬂww U Ny
10. |Date of execution of
builder buyer agreement Drduiag
[Page no. 39 of complaint]
11. |Date of Memorandum of 05.10.2016
understanding il
[Page 66 of complaint]
12. | Date of commencement of

The construction date has not
provided in the file. The counsel
for the respondent submitted

construction of the project
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that for the same project in other |
matters, the authority has
decided the date of construction
as 15.12.2015 which was agreed
to be taken as date of start of
construction.

13

P s "Assured Return Plan”

{Page 75 of the complaint]

14,

Total sale consideration H'.s 25,20,000/-

ml*"' I.,- 72 68 of the complaint]

15.

Total amount paid by A 4.,,
complainant p :l"h I"* 043 B00O/-

U .- pergrcount statement dated
L1831 20Z2M0pn page 74 of the

16.

; date of

ssior i ‘been mentioned
BA OR MOU. But to
d-the interest of

-1 2 ovision of assured

has been made which

g'out to be more than the

| possession charges

HA R m u
G ID[J%i:ﬁfm

17,

Possession clause Clause 3 of MOU

The company shall complete the
construction of the said building
/complex within which the said
space is located within 36 months
from the date of execution of
agreement or from the start of
construction whichever is later. As
the date of execution of agreement
Is later, accordingly period of 36
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months is considered from the
date of execution of agreement,
Accordingly, the 04.10.2019. date
of possession/completion of
construction comes out to be

However as per clause 5.2 of the
BBA, construction completion date
shall be deemed to be the date
when application for grant of
certificate is made. The
completion/occupancy application
fur OC was moved on 29.02.2020

18. | Offer of posses J_ﬁfﬁiﬂih, 1,‘_:,?&
19. | Occupation rf" cate “-‘E-.."-"F“” wl

20. | Delay inJ Jdelivery Tof| scartained in view of
possession ' T .- nns drassured returns

|;|r

UL
That in the Sept, 2016, the represéntative of the respondent

approached the e h 1 to invest in the
upcoming mmrggu &g:!g (i r.. -'- % food court &
entertainment in nt upon the land
for which ucensemm ted 15.05.2008 issued by the
DTCP, Haryana while, in fact, no project, did exist as on that date,
The representatives made lucrative offers of assured return and

promised to deliver the possession of the unit in upcoming project
of the respondent within 36 months from the date of execution of
the agreement.
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That believing on the assurances and representations given by the
representatives of the respondent the complainant booked unit
no, 24 having super area admeasuring 600 sq. ft, on 5% floor
intended to be a food court at the project for basic sales

consideration of Rs. 25,20,000/- @ Rs. 4200 per square feet under
the assured return plan.

That, as per assured return plan, the complainant paid the
booking amount of Rs. E,Eﬂ,ﬂﬁgwﬁl{.u the respondent vide receipt
...-- h|l" Y -.I"\‘"

That after making,ti
the complainant to the respon he-resporident offerad to sign

& execute buyer's agreement/[E respect of the said unit. The
BBA offered to b aguted-was gne sided having all
terms in favour UH“ Aftér making the full payment
of the basic sales {m{ tﬁﬁtﬁjﬁ having no say in
negotiating the tr.-rms n just played in hands of the

respondent and signed the BBA on 05.10.2016. A memorandum
of undertaking (MOU), supplement to the BBA, was also executed
between the complainant and the respondent on 05.10,20186,
under the scheme of “Assured Return Plan" for an assured
monthly payment of Rs. 39,000/- by the respondent to the
complainant with effect from the date of execution BBA with
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supporting MOU, on 05.10.2016. That the complainant paid Rs.
2,84,400/- to the respondent vide receipt no. RCT/001295 dated
03.06.2017 towards EDC and IDC. Further to this, the respondent
demanded VAT @ 5% on Rs. 25,20,000 on 30.03.2017 and the
complainant paid to the respondent the required amount of Rs.
1,26,000/- vide receipt No. 0925/17-18 dated 15.05.2017
towards VAT. Thus, the complainant pald total amount of Rs.
30,43,800/- to respondent t-uwards 100% sales consideration

the company sha

of the building, wherein the Uilt"8f the complainant situated has

reached up to m%ﬂf RlE Mnmmﬂn of the
said building sta |m ‘Lgm /E;gﬁn explanation with
regard to delay i in’ rovided by the
respondent to the complainant yet.

That as per clause 4 of the MOU executed with the BBA, the

respondent was liable to pay a monthly assured return of Rs.

39,000/- staring from date of execution of MOU. Clause 4 of the
MOU stipulates that -

L

..... - The Company shall pay @ monthly assured return of
Rs. 39,000/ an the total amount received with effect from
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05 October, 2016 before deduction of Tax at source and
service tax, cess or any ather levy which is due and payable
by the Allottee (s} to the COMPANK.......ccsoirnciirsiivrmramssion -
The monthly assured return shall be paid to the Allottee(s)
until the commencement of the first lease on the said unit

It is pertinent to mention here that the respondent paid the
monthly assured return up to June 2019 only and thereafter
stopped to make the monthly assured return without any reason,
The complainant requested the respondent many times to release

the outstanding dues of the manthly assured return, but all went
- -i-'d .I--l P;"-I

in vain, iz ;";
P e

That the respondent has<¢hanged the biilding plans of the project

without keeping the ;‘1_ et HTBHR “Thie Yast revised building
spondent never

plan approved o _EE 0.2015 by DTCP. 4{::

lﬂfm'm&d ﬂ.ﬂd n ﬁ k_ Hﬂ O =:F

building plans. T %c =1 .'. g

r change in the
4 of the Act. The

BBA mgnﬂd with MO i-.' _;l PSTI0 iden

l CACE

information of any cha ;';{e-,.u ‘alt e layout and building

-

plan by the respondent to the.complaifiant to suppress the rights

of the cumpiainaﬁ ﬁclﬁﬁ [{ "..'\
“wssiins The Compony gt its di thout any prior approval
Jfrom the aﬂ%;ﬂm 5, alterations,
deletions, and ‘me ut ‘dnd buflding plans

including the number of floors as the Company may consider
necessary or maybe required by any competent authority to be
made in them ar any of them while sanctioning the building plans or
at any time thereafter. The Allotee agrees that no future consent of
the allottee shall be required far this purpose. Alterations may inter-
alia invalve all or any of the changes in the said complex such as
change in position of the soid space, change in its dimensions,
change in its area or change (n its number or change in the height of
the building, change in the number of floors, change in zoning or
change in usage.

The Allottees has also given the separate NOC reflecting the consent
to carry out the modifications/ alterations and the same is annexed
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as Annexure-Il. That to implement all or an y of the above changes, if
necessitated the intimation of the same shall be provided to the
allotees by the Company, however, (f the change is after the
execution of the sale deed in favour of the Allottee then the
supplementary sale deed or deed[S) if necessary will be got executed
and registered by the Company. If, as a result of the abovementioned
alterations prior to execution of sale deed, there is sither g
reduction or increase in super area of the soid space or change in its
location, no claim ne monetary or otherwise will be raised or
accepted except that the agreed rate per Sq ft. and other charges
will be applicable for the changed areq i.e. at the same rate at which
the said space was aflotted and as a consequence of such reduction
or increase in the super areq, the Company shall be liable to refund
without interest only the ex ra "*{5 and other pro-rata charges
recovered or shall be entitled &g recover from the Allottees
additional price and other pfuportionate charges without any

ol (e
1,
I

Interest as the case maybe. [fihe Hange Is in after the execution of
the sale deed, then either-wia)

6 1 priies would be demanded or

paid or claimed by bot
It is pertinent to ppte|
NOC, attached
By LI LSO
Forcing the buyers.to sign uﬁb NOC depi
| 1 &

fide intention of ."'“"'1’ -::leﬁ'lt Tom the verystarting

That the complainant#assubjected o u e higal trade practices as

e P
well as subject of harassment, -.--- of rental income, not
mentioning of details fitting and Tt funit & many hidden
. L
charges, as tacti Tactice, Fuse respondent are
biased, arbitrary Ird.dﬁ tj‘tﬁm AR J
GUY SIRAM

The complainant was allured by a scheme of “assured return plan"

I; h -- Iso got signed the
: 'E[ the complainant
5 ' gl ing but the mala

wherein respondent was informed that the basic sale price for the
space in the food court/ entertainment area on 5th floor would be
Rs. 4200/- per sq. ft. It was informed that on payment of Rs,
25,20,000/-, the respondent would be entitled for this scheme
which turned to be a hoax and fraud. Believing the plain words of
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respondent in utter good faith, the complainant was duped of their
hard-earned monies which they saved from bonafide resources,

From the above it is abundantly clear that the respondent has
shown the rosy picture about project and committed rental
income & sold the unit in 2016, extracted the amount of Rs
30,43,800/- from innocent buyer by giving false milestone and
commitment and wish to done by executing illegal, unilateral,
one-sided BBA agreement. R

i _""és from the complainant at
i .? -_'-:_a_-;_-.. ﬂ in Eﬂlﬂndar i Eﬂlﬁ

and also collected the '1'1*‘- L VAT
J o ] -'!. I b

respondent continded démanding
e
account of ambignity and [:c:-nfusm ec

2 talendar year 2017 yet

L

h, cdlendar year 2020 on
harge being illegal and

forceful is just a mal ﬁde’fnnn of the respandent to loot the
complainant. ~ \ %\ | | " é?

) | -
That the respondent'company _._1' derthe Bjee of being a reputed
builder and developer, has 3‘ scted a-system through organized

tools and techn AMR Aﬂe unsuspecting,
innocent and gul ndent informed
the complainant @ Eﬂ@ @a:::l? ﬁ{M into agreements

with brands like Pizza Hut, McDonald's, KFC, Nike etc. The
respondent further claimed that INOX cinema would be opening a

nine-screen multiplex with gold class in the project.

That the respondent sent lease proposal document vide No.
NEOD/NS01/ 434 dated 01.10.2020 which is yet another hoax to
cheat the complainant as without completion of the construction
work of the tower wherein the said unit no. 24 booked by the
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complainant, there arises no question of leasing out. This was yet
another attempt at the part of respondent to relieve themselves
from the obligation of payment of assured return. The unit can he
leased out only after receiving the completion certificate of the
project.

C. Relief sought by the complainant:

16.

17.

18.

The complainant has sought following relief(s):

il. Pass an order
Rs.30,43,800/-

actual possessio

That at the outset, it"is state that' Neo Developers Put.
Ltd is a company registére Undér-the Companies Act, 1956

having its registe HRFR ew Delhi-110005
and corporate , Signature tower,
Gurugram- 122(]'0{ _*I':r,elgﬁ Q&&L@Wﬁ titled as "Neo
Square” in sector -109 , Dwarka Express way, Gurugram is
engaged in the business of the development and construction of

the real estate projects and is one of the reputed names in the real
estate sector in the State of Haryana.

That at the very outset, it is stated that the instant complaint has
been preferred by the complainant on frivolous and unsustainable
grounds and the complainant has not approached this learned

Page 10 of 41
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21,

22,

HARERA
- GURUGMM Complaint No, 4281 of 2020

Authority with clean hands. The instant complaint is not

maintainable in the eyes of law and is devoid of merit and is fit to

be dismissed in limine,

That the present complaint is an abuse of the process of this
Hon'ble authority and is not maintainable, The complainant is
trying to suppress material facts relevant to the matter. The
complainant Is making false, misleading, frivolous, baseless,
unsubstantiated allegations a;ﬂnsg l:he re5pundent with malicious
intent and sole purpose nﬁi ; n:.;- r unlawful gains from the
respondent, "*.-"'-:"'-.;-, ‘-f:'

It is submitted that thie éomplaint.is déveith.of merits and should
be dismissed with/costs’ Theipresent complalut is filed with the
obligue motive -.:' ing the res ent ‘company and to

g ‘abSglutely false and

Relrospective £

That the huyer“ﬁlﬁ BE 6 was executed
between the complainan he I'«E:S]:Iﬂl'ldEn _prior to fully coming
into force of the \Reall Est ) W#Welupment] Act,

2016 (hereinafter referred to as "RERA Act, 2016"). The terms of
this agreement were as per the applicable laws at that point of
time,

That the delay penalty, if any, that can be claimed from the
respondent is only as per the terms and conditions of the buyer's
agreement. If delay penalty is awarded in addition to the
prescribed rate as per the buyer’s agreement, then the differential
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amount will be in the nature of "Compensation”. It is most humbly

submitted that, awarding of compensation is not within the
jurisdiction of the Ld. authority.

That it is further submitted that if a project registered with RERA,
it can be held liable only for future deadlines, those it might
breach after registration with the Authority. Any default before
the registration is beyond the ambit of RERA and be.-}.run:l the

granted by this Ld
ofr 7y way of registration
No. 109/2017 is 23.08.202:

the reliefs mugl:ﬂlﬁuﬁlfﬂﬂtﬁ out of place and
but wholly infru

ey
That as per claus,g':ﬁ E_!:E J:‘mwmlt. it was agreed

between the complainant and the respondent that the
construction completion date shall be deemed to be the date when
the application for grant of occupancy certificate is made. Clause

5.2 of the buyer's agreement is reiterated for ready reference:

“5.2 That the construction completion date shall be deemed to
be the dote when the opplication for grant of
completion/occupancy certificate is made.”

Occupancy Certificate Applied Dated 24.02.2020

Page 12 0f 41
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That it is brought to the attention of this Hon'ble Authority that
the respondent herein has already applied for the Issuance of the
occupation certificate by way of application dated 24.02.2020 and
the same is pending before the concerned competent authority,
Further, the respondent has received "Approval of Fire Fighting
Scheme” on 24.04.2020, Therefore, it cannot be concluded by any
stretch of imagination that the respondent has not shown due
prudence in the timely execution of the project. But the
complainant has cunveniﬂaﬂllu'

A

T ] Tt
oL :r--ﬁ‘.::‘-ﬂ!
ok Sl Bl

It is further submitted |
understanding
05.10.2016 the

@ memorandum of
“MOU") dated

: f ex
start of construction, whichever 1§ Tater, subject to force majeure
conditions. It is M@ﬁ%&pmﬂmt is well
within its timelin ;rfcu letio eeping the on-going
covid situation hgs;?nhh!nt?n@ Emieﬂww and has
accordingly applied for the occupation certificate. Therefore, it is

most humbly submitted that the due date of possession has not
arisen, and the complaint is premature.

No relation of Builder-Buyer between the complainant and

respondent

Page 13 of 41
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Further it is brought to the attention of this Hon'ble authority that
the MOU dated 05.10.2016 clearly states at Recital 4 that the
complainant herein “warrants and represents that he is not an end
user and is an investor”. The sald para is reproduced herein:

"AND WHEREAS the Allotree(s} has approached the Company and
shown interest in the said Profect. The allottee further warrants and
represents that he s mot an end user and is an investor and
consequently the allottee has opted for the “Assured Return Plan®

That the reading of the abovementioned clause from the MOU

clearly stipulates that the T |p of the complainant and
respondent is not that of a b :- Iyer to the extent of timely
delivery of possession, th ‘Barise no grounds that can
be adjudicated by this for _mpIa[ntdmwes to
be dismissed at W diction,

agreement is a builder biiye -.-;-- ement which casts various
obligations on th Rwﬁ}iuer a real estate
project. Huwle'.rer* only ns t agsured return,
That there may é‘L;J I@ 0 agreements or
certain clauses maybe superseding each other. However, such
cross reference or supersession does not amount to novation and
thus both these agreements cannot be read to be one single
agreement. Each agreement has their own distinct lability,

obligations and terms and conditions imposed on the parties and
are confined to that specific agreement only.

Page 14 of 41
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That it is submitted that the complaint at hand is not maintainable
before this Hon'ble authority, as this authority is barred by the
presence of an arbitration clause iLe. clause 17 of the MOU which

clearly provides:

"That in case of any dispute/ difference between the parties,
including in respect of interpretation of the present Agreement,
the same shall be referred to arbitration of o sole arbitrator
appointed by the parties mutvally. The venue of Arbitration shall
be New Delhi ar.m' the language of arb:mnm shall be English, The

clause 4.4, 4.5 a ﬂb‘% exi ,_1|5--1r perwgen, the parties clearly
§ ntire relationship of ﬁe builder and the
ded ely=payments by the

stipulates that

complainant he
complainant and n default of the same
cannot complain a sspondent to timely

is-k to the attention of the
authority that th the complainan cleared the hasic
sale price of l::ﬁ 1 i ﬁ ﬁther& exist vast
outstanding amutn ﬁi(;l EJE %M?f— inclusive of
GST, EDC/IDC & at sta le on part of the

complainant till date. Further, the complainant is also liable to pay

complete the project.

L 1.:.-‘{

stamp duty and registration charges, which shall be payable at the
time of registration based on prevailing rates along with third
party charges including govt. charges and taxes, fitout charges as
applicable, shall be extra. The same can be perused from the
statement of accounts. That in the light of the facts mentioned

herein, the complainant cannot be allowed to take the benefit of
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34,

35,
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his own wrong. Therefore, the complaint shall be dismissed right
at the very outset,

Payment of Assured Return

It is submitted that the respondent has already paid, as assured
return, an amount of Rs. 11,53,620/- to the complainant till date.

BANNING OF UNREGULATED DEPOSIT SCHEMES ACT. 2019

It is noteworthy in the present situation, that in order to provide a
"-ﬁ'-r ok i .-I'."L

ban.the unregulated deposit

A

Unregulated Deposit 4
as "BUDS Act”).
As per Sub-Sectit
deposit means:

"an amount
or in any other fo

e, with or without any benefit

kind or In the form ofa s i SET
bt ar | form but does

in the form of t, Ponug
not include— 'k

{a) amounts received as lo
operative bankfor hank
5 of the Banki 45

(b) amounts received as loan or financial assistance from
the Public Financial Institutions notified by the Central Government
fn consultation with the Reserve Bank of India or any non-banking
financial company as defined in clause {f] of section 45-1 of the
Reserve Bank of india Act, 1934 and is registered with the Reserve
Bank of India or any Regional Financial Institutions or insurance
companies;

(¢} amounts received from the appropriate Government, or
any amount received from any other sgurce whose repayment Is
guaranteed by the appropriote Government, or any amount
recelved from a statutory authority constituted under an Act of
Parliament or a State Legisloture; (d) emounts received from

eduled bank or o co-
défined in section

1

Page 16 of 41
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foreign Governments, foreign or international banks, multilateral
financial institutions, foreign Government owned development
financial institutions, foreign export credit collaborators, foreign
bodies corporate, foreign citizens, foreign autherities or person
resident outside Indic subject to the provisions of the Foreign
Exchange Management Act, 1999 and the rules and regulations
made thereunder; (&) amounts received by way of contributions
towards the capital by partners of any partnership firm or a limited
lighility partnership;

() amounts received by an individual by way of laan from
his relatives or amounts received by any firm by way of loan from
the relatives of any of its partners;

(g) amounts received as credit by o buyer from a seller on
the sale of any property f'wha;{:egr- vable or immovabie);

(h} amounts received: by are gsset re-construction company
which is ragistered with the-Regervé Bank of India under section 3
of the Securitisation and Regoq T

Enforcement of Security [ntere: ,il.i il

(i} any depags . j}& rr settign, 34 or an amount
accepted by o licalyiparty ™ Uner Section 298 of the
Representation I_F?' :

(i} any g b, mag emibers of the self-
help groups op rbe prescribed by
the State Gove nt;

(k] anytaf 2 and within
such ceilings a ment;

Tas *for the purpose
of, business and ‘héan o such business
including—

(i) payment, odvagce & yment for the supply or hire
of goods ar provision of servi repayable in the event the
goods or servicel arg nopin faet soldghiredionotherwise provided:

(1) advantereceiigd l-¢onnectiod with consideration of an

erty tnder un qoreement ent subject
to the condi | : against such
Immovable ag ispecified_ fi} teFms o e lagreement or
arrangement;

(ili) security or dealership deposited for the performance of
the contract for supply of goods or provision of services: or

(iv} an advance under the long-term projects for supply of
capital goods except those specified in item (ii): Provided that if the
amounts received under items (i} to {iv) become refundable, such
amounts shall be deemed to be deposits on the expiry of fifteen days
from the date on which they become due for refund:

Frovided further that where the sold amounts become
refundable, due to the deposic taker not obtaining necessary
permission or approval under the law for the time being in force,
wherever required, to deal in the goods or properties or services for

Page 17 of 41
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37,

38.
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which money is taken, such amounts shall be deemed to be
deposits., "

It is also provided that in respect of a respondent, “depasit" shall
have the same meaning as assigned to it under the Companies Act,
2013. Sub Section 31 of Section 2 of the Companies Act provides
that "deposit” includes any receipt of money by way of deposit or
loan or in any other form by a respondent but does not include

such categories of amount as may be prescribed in consultation

-------

-, g

Deposits) Rules, 2014[here ~u-= i"h' ferred to as "deposit rules”)
in sub - rule 1(c) of Rule 2} ; it ’i?*u ‘what is not included in the

with the Reserve Bank of India. Ihe companies (Acceptance of

definition of deposits. ‘:" e -"‘_ ' “
(ARG,

One of the amountg'asiset o l-'l__g_ ab pule U)e)(xii)(b) of Rule 2 of

the Deposit Rules ﬁ which'is dll*f‘l deposit) is an advance,

accounted for in @iy manie: 1;! E -.';- eegived in connection

with considerati Tg, q

H :# _ri- LI I't}" uﬂ.dﬁr dn
agreement or arrange 0 i

! - ' such advance is
adjusted against such | ujl-‘i '. dceofddnce with the terms of

the agreement o fore, the agreements of
these kinds, mayf%ﬁﬁlﬁrﬁ return is paid
thereon or continued m%@ﬁr\jmﬁfrm contravention
of the BUDS Act.;lﬁ‘l

It is submitted that the respondent has adopted general
advertisement practice and not made any lucrative offers and only
adopted legal practices in the form of assured returns, which was
not under dispute at that point of time. The complainant in fact

approached the respondent with the willingness to book a unit in
the project of the respondent for investment purposes.

Page 18 of 41
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However, it is pertinent to mention here that the complainant was
still liable to pay stamp duty, registration fee, maintenance
charges, service tax, VAT, BOCW cess, other charges including
taxes as required by law.

However, it is vehemently denied that the said buyer's agreement
is one-sided, and the complainant has no say in negotiating the
terms of the agreement. It is humbly submitted that the terms of
the agreement are in cumpllanq&ﬂj the rules laid down by the Ld,
Haryana Real Estate Reg rJF"' g+ Authority. Further, the
complainant signed the buy ':,. "'F' freement after being fully
satisfled with all the ‘dﬂa' . m‘ conditions and after due
negotiation and sey Xy ¢ und jf [Sadgion between the
complainant and rﬂspnndbnt mpa .“ rther, it is also

submitted that tl |. comple |
3 '_- & documents were

respondent to sig ._, ‘ mel
signed and exe::u E I d consent of the

complainant. Further 1e°comp E ney ed to invest in the said

never ;pressurized by the

unit and hence opted for the Jyels return plan and executed the

MOU dated 05. lﬂ!ﬂgﬁ\ﬁ EPR_A
It is pertinent tﬂ@lﬁlﬁf fhai’:GT?y\ ntnrpﬂratad in the

buyer's agreemen e cumulatively ::{:-nsl-:ie:red in their
entirety and selected clauses of the same cannot be considered in
isolation. The time period for handing over the possession of the
said unit to the complainant was is subject to various conditions
being fulfilled by the complainant. In fact, the complainant has
completely misinterpreted and misconstrued the covenants
incorporated in the buyer's agreement. No rigid or fixed timeline
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for execution of the project and delivery of physical possession of
the apartment was incorporated or provided in the buyer's
agreement. The indicated timelines contained in the MOU were
subject to occurrence of various eventualities and to other
circumstances mentioned therein which have not been
reproduced for the sake of brevity, This issue has already been
addressed in the preliminary submissions and not reiterated here
for the sake of brevity.

However, it is submitted thﬂf Ie ndenl: has already paid, as
assured return, an amount @ u'*'*' 364 3,52[?,# the complainant till
date. Further, the -u_f{-- anfwyide The Banning of
Unregulated Deposit. Seheme .- de such assured return
as illegal. Therefg § he a its' of these ‘kinds, may, after

-at théréon or continued

-:r e BUDS Act.

It is submitted tha % respon 3! - ecuted the buyer's
agreement along with' EENRIEE:» the free will of the

complainant a discussions held
between the paMHpEMgreemem clearly
mentions that th tli] Emfd}ﬂf%ﬁﬁ ubject to change
at the time of approva dlng plans and completion of the
project, The compliant had also confirmed that he has applied for
the said space with full knowledge of the terms and conditions,

Further, it is submitted that the clause 5.1 of builder buyer's
agreement states as follows:

"3.1 That the Company shall be authorized by the allottee
to carry out the construction as per design finalized by the

management of the company and no approval of the
allottee shall be required for the sume. The company at its
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discretion without any prior approval from the aliottee
may carry out such additions, alterations, deletions and
modifications in layout and building plans including the
number of floors as the Company may consider necessary
or may be required by any competent authority to be made
in them or any of them while sanctioning the building
plans or at any time thereafter...."

However, it is to be made clear that the respondent never forced
the buyers to sign NOC and there is absolutely no malafide
intention on the part of the respondent.

It is submitted that the term'_s Mand MOU are not at all one
sided. It is submitted thatb Iamant with his malicious

1.!'

intention had only brough “the' ...1.;:_ B3 Gt e Satied bk

0.8 ither clauses embodied
: 4 - . .l H W
under the same buyer's‘agr #.ﬁ is'sulimitted that as per of

ET A S T F

the builder buyer agl ement the respondent gompany will not be
held liable for del ﬁi 3 d1 =v.+r i} ’-- ss85sion if it is caused

o

nded, without any

supported him but hds«ai *;?:':'L:!...l;!.':t-?

due to reasons beya) -'-_ - contral ent and the date

of possession shal '- :

further act or deed on

f mpany, by the period
during the force ur er s denied that the
respondent EHEH&EHA?IHWE over the
possession of thar'[_u-u‘!q 16157 dbmplmnant is not
entitled to get the tumpﬂmr ela_',' nf the unit since
there is no delay in the project pertaining to the complainant and

the present compliant is premature,

Written arguments filed by both the parties

Both the parties have filed their written arguments. The
complainant has submitted the written arguments on 15.07.2021
in the court and the respondent has submitted their written
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arguments on 28.07.2021 in compliance of order dated
15.07.2021 and reiterated their earlier version as contended in
the pleadings.

Copies of all the relevant documents have been filed and placed an
record. Their authenticity is not in dispute. Hence, the complaint
can be decided on the basis of these undisputed documents and
submission made by the parties.

:'.iif. E:q:_

3
The plea of the respnndent “{:u.. rejection of complaint on
ground of jurisdiction s
it has territorial as

2 authority observes that

)i ter jarisdiction to adjudicate

the present comp T : ---r_.—'l-' givel ‘.'4 ‘

F.1 Territoria .ﬁ-,. 1 E

As per notification o. q 20 E d Iﬁ 14.12.2017 issued
- | ..

by Town and Cou 'J] mning Depa qf , the jurisdiction of
Real Estate Regulato mmﬁ igram shall be entire
Gurugram Distri Al Os€ ywith off
Gurugram. In the ot pase jech.in gu
within the pIam‘@ U:f}q q@@ fg{%l Therefore, this
authority has complete territorial jurisdiction to deal with the
present complaint.

F.1l Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale, Section
11{4)(a) is reproduced as hereunder:

Section 11(4)(a)
Page 22 of 41
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Be responsible for all obligations, responsibilities and Junctions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement Jor sale. or to
the association of allottess, as the case may be, till the conveyance of
all the apartments, plots or buildings, os the case may be, to the
alloctees, or the common areas to the associgtion of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(0) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder,

[ eidiie

; .__.-.....-{_'\El'-.:.._-:.
S0, in view of the provisions of the Act quoted above, the authority
£27 BELN
has complete jurisdiction to decide m_ffumplafnt regarding non-
..r""- I| ] I-:I' if !'
compliance of obli fﬂfﬂs b;“ the al:ﬂn:ﬂter leaving aside
compensation which is to be decided by the adjudicating officer if
Fas g e %

pursued by the co rni:lainant at a later stage.

ng cot :FI
Ny

“TE REGY
The respondent has raised an-obje that the complainant has

not invoked arbi n ﬂrF Apmﬁm‘uns of flat
: ains provisi rding initi

hu}rersagreemen}_ EEF@T ns provisions ?a ing initiation

of arbitration pr[u:E nﬁs{lnhmiaat%réch f agreement. The

following clause has been incorporated w.r.t arbitration In the

F‘i
e % ndent:

buyer’'s agreement:

"Clause 22: That in case of any dispute/ difference between the
parties, including in respect of Interpretation of the present
agreement, the same shall be referred to arbitration of a sole
arbitrator appointed by the parties mutually, The venue of
arbitration shall be New Delhi and the language of arbitration shall
be English. The costs of arbitration shall be borne jointly by parties.

The arbitration proceedings shall be governed by the Arbitration and
Conciliotion Act, 1966,
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48. The respondent contended that as per the terms & conditions of

the application form duly executed between the parties, it was
specifically agreed that in the eventuality of any dispute, if any,
with respect to the provisional booked unit by the complainant,
the same shall be adjudicated through arbitration mechanism, The
authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the
buyer's agreement as it may he nuted that section 79 of the Act
bars the jurisdiction of mm u, -Aibout any matter which falls

within the purview of this Hf ﬂplﬁﬁ or the Real Estate Appellate
Tribunal. Thus, the intent
arbitrable seems to/he '
the provisions
derogation of thp.'gj
force. Further, the %
of the Hon'ble Supre
Carporation Lim od

renderwsuch disputes as non-
'f- :8B.0f the Act says that

I =in addition to and not In
ar law [orithe time being in
ce bhcatena of judgments

ularly /in National Seeds
han K dy&.ﬂlnn (2012) 2

*
SCC 506, wherein it has bee held-t! at the remedies provided
under the Consu :R tlun to and not in
derogation of the r laws in uentl;-,r the authority
would not be b ‘L hl:mn even if the

agreement between the parties had an arbitration clause. Further,
inAftab Singh and ors. v. Emaar MGF Land Ltd and ors,
Consumer case no. 701 of 2015 decided on 13.07.2017, the
National Consumer Disputes Redressal Commission, New Delhi
(NCDRC) has held that the arbitration clause in agreements
between the complainant and builders could not circumscribe the
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jurisdiction of a consumer. The relevant paras are reproduced

below:

"49, Support to the above view is also lent by Section 79 of
the recently enacted Real Estate (Regulation and
Development] Act 2016 (for short "the Real Estute Act”)
Section 79 of the said Act reads as follows: -

"79. Bar of jurisdiction - No civil court shall have jurisdiction
to entertain any suit or proceeding in respect of any matter
which the Authority or the odfudicating officer or the
Appeliate Tribunal is empowered by or under this Act to
determine and no injunction: hall be granted by any court or

ather authority in 2spe
in pursuance of any paw

establisheg SECHoN yection 20 or the
Adjudicafing @fficer,. appointed, under*Sub-section (1) of
Section § 14 Estate Appe Yiblinal established
under =I5t empowered to
determ ding idictum of I:he
Hon'ble fies Colirt in . Avyaswerty (supraj, the

matters/disputes, | the (Authopities under the Real
Estate Ach, dre, Bmpowerdt geide,“are non-arbitrable,
notwithstandiig, "wn_“Arbitratloh sAgreément between the
parties to such mgttery htbadfirge extent, are similar
to the d:sputesﬁifin 3 Hon under the Consumer Act.
56, r.:a . arguments on
behalf o tion Clause in

the a rﬁ bemwn the
Eampla mscrrbn- the
Jurisdiction o onsumer Fora, nnnﬂﬂlsmnn’m;r the

amendments m-de to Section 8 of the Arbitration Aet.”
49, While considering the issue of maintainability of a complaint

before a consumer forum/commission in the fact of an existing
arbitration clause in the builder buyer agreement, the Hon'ble
Supreme Courtin case titled as M/s Emaar MGF Land Ltd. V.
Aftab Singh in revision petition no. 2629-30/2018 in civil
appeal no, 23512-23513 of 2017 decided on 10.12.2018 has

Page 25 of 41

50



HARERA

> GURUGRAM Complaint No. 4281 of 2020

upheld the aforesaid judgement of NCDRC and as provided in
Article 141 of the Constitution of India, the law declared by the
Supreme Court shall be binding on all courts within the territory
of India and accordingly, the authority is bound by the aforesaid
view. The relevant para of the judgement passed by the Supreme
Court is reproduced below:

“25. This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 1986
as well as Arbitration.Aet, 1995 and laid down that
complaint under Co - Protection Act being a special
Fﬂmgﬂ!}l despite ther { 1"1 rbﬁtmﬂan ugnrgm:rft the
proceedings before Cat _' F Porum have to go on and no
errar committed by Consuiér<Forum on refecting the
application, Th reasan for t hterjecting proceedings
undsr Cong 'ﬁf’ f&' ﬂ thengsgreng.t.‘: Hgﬂ
arbitrotion dgreément #J.EH } remedy under
Cansumer PBrotection Act i5 @ femedy provided to a consumer
when theredsio defect in any geeds or sérvices The complaint
means any.allegation iwriting mide By e'complainant has

also bedri-gxplained in Se¢ IKE'Aee. The remedy
under i""- 14 uﬁr Pratection Act is gonfined to complaint
by const fer Yas [idefined - etct for defect or

igéry the cheap and a
gnsumer which is the

deficiencies byla service
guick reme m f i\"‘""
ﬂ'hjﬁ:tﬂndpu posg o) ﬁe et dsnoticed obove.”

Therefore, in view of the aliov ents and considering the

provisions of the H AW Mthat complainant
is well within thei ng&My available in a
beneficial Act such_as ier P ct,1986 and Act

of 2016 instead of going in for an arbitration. Hence, we have no

hesitation in holding that this authority has the requisite
jurisdiction to entertain the complaint and that the dispute does
not require to be referred to arbitration necessarily

H. Findings regarding relief sought by the complainant:
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H.1 Direct the respondent to give delay possession interest on

50.

paid amount of Rs. 30,43,800/- alongwith pendent lite and
future interest till actual possession thereon @18%,

While filing the claim petition besides delayed possession charges
of the allotted unit as per builder buyer agreement dated
05.10.2016, the claimant has also sought assured returns of
Rs.39,000/- on monthly basis i.e. 05.10.2016 till execution of first
lease deed as per clause gl-ﬂfu_ g;@randum of understanding
dated 05.10.2016. It is pItr the respondent has not

oW «qf the agreement. Though

| ¥

fDI' S0MmMe tlme thE . 'r'l.l'.'!';.l s ,'."i|";f EETT

complied with the terms ant cond

wvas paid but later on,

F al"
the respondent refuse
Banning of Unregula

referred to as the

to a by taking a plea of the
Deposit F-dﬂ 1es A l 19 (herein after
_I 1%. td aﬁh s d0es not create a bar
r mﬁn e afte :"- into operation
and the payments magde |n this regard-dre ptotected as per section
Z(4)(iii) of the above-men ﬂ;! ed Act. T plea of respondent is

otherwise and wm "R’: amid the amount of
Rs.11,53,620 as aSsured pro vide memorandum of
understanding h@ l‘t}&l%% #@1@ ?ﬂ‘ﬂ%t}laﬂer coming into

force of the Act of 2019 as it was declared illegal. Clause 4 of the

>
for payment of assure

Memorandum of understanding stipulates that -

"o The Company shall pay a menthly assured return of Rs.
39,000/ on the total amount received with effect from 05 October,
2016 before deduction of Tax at source and service tax, cess or an 1y
other levy which is due and poyable by the Allottee {s) to the
COMPANY..civiacsissiciirirmins s - The monthly assured return shall

be paid to the Allottee(s) until the commencement of the first lease
on the said unit,
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51. An Mol can be considered as an agreement for sale interpreting

the definition of the "agreement for sale" under Section 2(c) of the
Act and broadly by taking into consideration the objects of the Act.
Therefore, the promoter and allottee would be bound by the
obligations contained in the memorandum of understanding and
the promotershall be responsible for all obligations,
responsibilities, and functions to the allottee as per the agreement
for sale executed inter se them under section 11{4](a) of the Act.
An agreement defines the :;I,Eh 'ﬂﬁ-hilities of both the parties

[\
Le, promoter and the allattee and marks the start of new
= =T

: 'Iﬁu! . This contractual

contractual relations

relationship gives o R ients and transactions
between them, different. kinds-of payment plans were in

ent for sale, Dne

of the integral part.of this agreeme

vogue and legal iﬁithe ? g
ifg‘ |

return inter-se pa
P <

force of this Act (Le, 1 ’- the prescribed form
as per rules but this Act o

ot rewrite the "agreement”
entered hehueen]gvﬁaﬁﬂ eﬁulr-%cumlng into force
of the Act as he by the Hon Egmhay igh Court in case
Neelkamal HEEf(.;iH kj&r@&fﬂ%’hﬂ}d and Anr. v/s
Union of India & Ors,, (Writ Petition No. 2737 of 2017) decided
on 06.12.2017. Since the agreement defines the buyer-promoter
relationship therefore, it can be said that the agreement for
assured returns between the promoter and allottee arises out of
the same relationship. Therefore, it can be said that the real estate

authority has complete jurisdiction to deal with assured return
cases as the contractual relationship arise out of agreement for
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sale only and between the same parties as per the provisions of
section 11(4)(a) of the Act of 2016 which provides that the
promoter would be responsible for all the obligations under the
Act as per the agreement for sale till the execution of conveyance
deed of the unit in favour of the allottee. Now, three issues arise

for consideration as to:

I.  Whether authority is within the jurisdiction to vary its earlier
stand regarding assured raw{ns due to changed facts and

b |*-:,=I

circumstances. a:--; SEea
i‘l --‘.:I'l fll.r
il. Whether the authority is campétent to allow assured returns

ik,

Bharam Singh & Anr. Vs
no 175 of 20 and 27.11.2018
respectively, it wH;mem as no jurisdiction
to deal with cﬂse(:?rg. ﬂ%d g@ M those cases, the
issue of assure s was involved to be paid by the builder to

an allottee but at that time, neither the full facts were brought
before the authority nor it was argued on behalf of the allottees
that on the basis of contractual obligations, the builder is
obligated to pay that amount. However, there is no bar to take a
different view from the earlier one if new facts and law have been
brought before an adjudicating authority or the court. There is a
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doctrine of “prospective overruling” and which provides that the
law declared by the court applies to the cases arising in future
only and its applicability to the cases which have attained finality
is saved because the repeal would otherwise work hardship to
those who had trusted to its existence. A reference in this regard
can be made to the case of Sarwan Kumar & Anr Vs. Madan Lal
Aggarwal Appeal (civil) 1058 of 2003 decided on 06.02.2003 and
wherein the hon'ble apex court nl;!served as mentioned above. So,

now the plea raised wil;lg m'hi‘;;n maintainability of the

complaint in the face of eakl] |"'~’~'“=‘?ug lers of the authority in not

ent view from the earlier
0 ANg the pronouncements
f now well settled
: ,; ed return is part
and parcel of bui -f.i buyer's agreement (aybe there is a clause

in that document\or.by way of adden 4 memorandum of

understanding or terms dnd to diti -5"- --"i-'-' allotment of a unit),
then the builder is liable ta"pay.thatdmount as agreed upon and
can't take a p|EE| ' R ount of assured
return. Mnrewer e e builder-buyer

nt for sale d
relationship. So, ém é& e&i&@\em for assured

return between the promoter and allotee arises out of the same
relationship and is marked by the original agreement for sale.
Therefore, it can be said that the authority has complete
jurisdiction with respect to assured return cases as the
contractual relationship arises out of the agreement for sale only
and between the same contracting parties to agreement for sale,
In the case in hand, the issue of assured returns is on the basis of
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contractual obligations arising between the parties. Then in case
of Pioneer Urban Land and Infrastructure Limited & Anr. v/s
Union of India & Ors. (Writ Petition [Civil) No. 43 of 2019)
decided on 09.08.2019, it was observed by the Hon'ble Apex Court
of the land that “..allottees who had entered into ‘“assured

return/committed returns’ agreements with these developers,
whereby, upon payment of a substantial portion of the total sale
consideration upfront at the m'm..q. af execution of agreement, the
developer undertook to pn_jg;ﬁ I n- "ﬁi‘ﬂﬂuﬂt to allottees on a
monthly basis from the date ,ai A tion of agreement till the date
of handing over of posses '* t a!__ir 25", It was further held

that 'amounts raiseg Dy-dev :' L- #d return schemes

had the "comme ia‘i‘ sffect of-a bor ig" Which became clear
from the develnegs ; | which-the amount raised

was shown as “cpm sthe head “financial

costs”. As a resu'ri acé field to be “financial

Co | A

creditors” within '- u,--!‘_" = 5(7) of the Code"
including its rreatmenl: in Books.of-e unts of the promoter and
for the purpuﬂas t pronouncement
on this aspect in cq;,_e n uulﬂ-urddpartmenu
Welfare Asmc-\‘aﬂiﬂr d" .!‘nj Ltd. and Ors.

(24.03.2021-5C): MANU/ SC/0206 J|"E!:I21. the same view was
followed as taken earlier in the case of Pioneer Urban Land
Infrastructure Ld & Anr. with regard to the allottees of assured
returns to be financial creditors within the meaning of section
5(7) of the Code. Moreover, after coming into force the Act of 2016
w.e.l 01.05.2017, the builder is obligated to register the project
with the authority being an ongoing project as per proviso to
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section 3(1) of the Act of 2017 read with rule 2{o) of the Rules,
2017. The Act of 2016 has no provision for re-writing of
contractual obligations between the parties as held by the Hon'ble
Bombay High Court in case Neelkamal Realtors Suburban
Private Limited and Anr. v/s Union of India & Ors,, (supra) as
quoted earlier, So, the respondent/builder can't take a plea that
there was no contractual obligation to pay the amount of assured

returns to the allottee after the Act of 2016 came into force or that

T

v d. hen he can't wriggle out from that
situation by taking a'pléa of @;@g‘% Act of 2016, BUDS
ﬁr:tzﬂi'}ruranyu- W,

It is pleaded on shehalf of résp ideht /bl é.» that after the

m
Banning of Unregulz \-{
force, there is bar fe I

e Act of 2019 came into
"retirn to an allottee, But

again, the plea taken [mhis regard.is.devoid of merit. Section 2(4)
of the above mentioned Act d8fifies the word ' deposit’ as an

amount of mmeyM ﬂ%ﬁaﬁ or lean or in any
other form, by a e return whether
after a specified p{;;ﬂ[g[rﬁ:? E‘E%‘ﬂ h or in kind or in
the form of a specified service, with or without any benefit in the

form af interest, bonus, profit or in any other form, but does not
include

I an amount received in the course of, or for the purpose of,
business and bearing a genuine connection to such business
including—

ii. advance received in connection with consideration of an
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immovable property under an agreement or arrangement
subject to the condition that such advance is adjusted

against such immovable property as specified in terms of
the agreement or arrangement.

54 A perusal of the above-mentioned definition of the term ‘deposit’
shows that it has been given the same meaning as assigned to it
under the Companies Act, 2013 and the same provides under
section 2(31) includes any receipt by way of deposit or loan or in
any other form by a Eumpar_lj’ Ut ¢ gp not include such categories

r whatsoever,
gtion for an

regulator or in accon ,. ctfuns of Central or
State Gove

So, keeping in V:HAR MDM of the Act of

2019 and the Cu@@@éj@éﬁ I&Mn as to whether

an allottee is entitled to assured returns in a case where he has

deposited substantial amount of sale consideration against the
allotment of a unit with the builder at the time of booking or

immediately thereafter and as agreed upon between them,

55. The Government of India enacted the Banning of Unregulated
Deposit Schemes Act, 2019 to provide for a comprehensive
mechanism to ban the unregulated deposit schemes, ather than
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deposits taken in the ordinary course of business and to protect
the interest of depositors and for matters connected therewith or

incidental thereto as defined in section 2 (4) of the BUDS Act,
2019 mentioned above.

It is evident from the perusal of section 2(4)(1)(ii) of the above-
mentioned Act that the advances received in connection with
consideration of an immovable property under an agreement or

arrangement subject to the condition that such advances are

Peahet %
S Arop

adjusted against such immoy able.praperty as specified in terms of

the agreement or arrangemer ot fall within the term of

deposit, which have b of 2019

Moreover, the dev hound by primissory estoppel. As
per this doctrin that-if ang} 'petson has made a
promise and the pro framise and altered
his position, the id to comply with
his or her promis ifled to honor their
commitments, a numben, werefiled by the creditors at

different forums as Nik Urban Land and
Infrastructure H m government to
enact the Eannir@f Epﬁ@@f@: W?ne Act, 2019 on
31.07.2019 in pursuant to the Banning of Unregulated Deposit
Scheme Ordinance, 2018. However, the moot question to be
decided is as to whether the schemes floated earlier by the
builders and promising as assured returns on the basis of
allotment of units are covered by the abovementioned Act or not,

A similar issue for consideration arose before Hon'ble RERA
Panchkula in case Baldev Gautam VS Rise Projects Private
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Limited (RERA-PKL-2068-2019) where in it was held on
11.03.2020 that a builder is liable to pay monthly assured returns
to the complainants till possession of respective apartments
stands handed over and there is no illegality in this regard.

The definition of term ‘deposit’ as given in the BUDS Act 2019, has
the same meaning as assigned to it under the Companies Act 2013,
as per section 2(4)(iv)(i) i.e., explanation to sub-clause (iv). In
pursuant to powers cunferred h;.! :lause 31 of section 2, section 73
and 76 read with sub-sectio L ﬁ 2 of section 469 of the

Eumpa“iES Act 2[}13, the '3-3 ti Al
deposits by the compa les were/Ta

- h regard to acceptance of
e year 2014 and the
tion of deposit has

same came into fo : 11.04 .ﬁi
g-mnentioned rules and
fo in any manner
ideration for an
or arrangement,

gainst such property in
ent or arrangement shall not

be a deposit. Tho sion as well as to

the amounts rec? F?‘ ‘g’ and 'd_iLand the amount
becoming refund big!:iﬁ r b‘ﬁ e to the reasons
that the company accepting the money does not have necessary
permission or approval whenever required to deal in the goods or
properties or services for which the money is taken, then the
amount received shall be deemed to be a deposit under these
rules however, the same are not applicable in the case in hand.

Though it is contended that there is no necessary permission or

approval to take the sale consideration as advance and would be
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considered as deposit as per sub-clause 2(xv)(b) but the plea
advanced in this regard is devoid of merit, First of all, there is
exclusion clause to section 2 (xiv)(b) which provides that ynless
specifically excluded under this clause. Earlier, the deposits
received by the companies or the builders as advance were
considered as deposits but w.e.f. 29,06.2016, it was provided that
the money received as such would not be deposit unless
specifically excluded under th:s clause. A reference in this regard

I'.- gt

hedule of Regulated Deposit
of the Act of 2019 which

Ji&m,_

{2) The following shall alse be treated as R?um:ed Daeposit

Schemes under this Act namely: 555':1

(a) deposits arcepmd' under any scheme, or an arrangement
registered with any regulatory in md‘m constituted or
established under a statute; and o

(b) ony other scheme as may be no ed by the Central
Government under this Act E’I
o A
<) >
The money was taken I}j’uﬂm}i’a}s osit in advance against

ession was to be

Schemes framed under se

provides as under: -

allotment of im

offered within a ody, Howe of taking sale
consideration by(f-i_?‘ uﬁ;ﬁ?axﬁ'é"tlﬂjh}.ﬂil rﬂ:mmised certain
amount by way of assured return for a certain period. So, on his
failure to fulfil that commitment, the allottee has a right to

approach the authority for redressal of his grievances by way of
filing a complaint.

It is not disputed that the respondent is a real estate developer,
and it had obtained registration under the Act of 2016 for the
project in question on 24.08.2017, The authority under this Act
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has been regulating the advances received under the project and

its various other aspects, So, the amount paid by the complainant
to the builder is a regulated deposit accepted by the later from the
former against the immovable property to be transferred to the
allottee later on. If the project in which the advance has been
received by the developer from an allottee is an ongoing project as
per section 3(1) of the Act of 2016 then, the same would fall

allottee who is getting
expiry of due da
return as well as El :

To answer the {%&#@@Wﬂe to consider

that the assured return is payable to the allottee on account of a
provision in the BBA or in a MoU having reference of the BBA or
an addendum to the BBA/MoU or allotment letter. The assured
return in this case is payable from 05.10.2016 until the
commencement of the first lease of the said unit as per clause 4 of
MOU. The promoter has committed to pay monthly assured return
of Rs.39,000 which is more than reasonable in the present
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circumstances. If we compare this assured return with delayed
possession charges payable under proviso to section 18 (1) of the
Real Estate (Regulation and Development) Act, 2016, the assured
return is much better i.e. the assured return in this case s payable
as a sum of Rs.39,000 monthly whereas the delayed possession
charges are payable at the rate of 9.30% per annum. By way of
assured returns, the promoter has assured the allottee that he will
be entitled for this specific amount till the commencement of the

first lease. Accordingly, thg; niterest
T s o

purpose of delaygd “posse -. farges ‘after due date of

either the assured

whichever is higher.

Accordingly, the HﬂAﬁﬁR As where assured
return is reasona parable wi ayed possession
charges, allottee i en m&%ﬂl&ﬁ is payable even
after due date of possession is over till offer of possession then
after due date of possession is over, the allottee shall be entitled
only assured return or delayed possession charges whichever is

higher without prejudice to any other remedy including

compensation,

Page 38 of 41



63,

HARERA

e e e e mwwn

& GURUGRAM Complaint No, 4281 of 2020

Considering the above-mentioned facts, as per clause 5.2 of the
BBA dated 05.10.2016, the construction completion date of the
project was to be counted as the due date of filling application for
grant of completionfoccupancy certificate but the same was to be
applicable in case the allottee receives possession in terms of
clause 10.2 of MOU dated 05.10.2016 entered into between the
parties. A further perusal of clause 3 of MOU shows the due date
for completion of mnsh’uctmn as 345 months from the date of
execution of that docu ItJ m ; om the date of start of
construction whichever |s rJ I ,g, f*' nd apply for grant of
cumpletmn,fnc::upancy .4_|- u Ei pulated as per that clause
the due date for completic u :1."-1. oftheallotted unit comes to
be 05.10.2019, g ntibt the: 'rﬂﬁpﬂnﬂen Eed for OC of the
' been received up to
g MOU with regard to
R5(11/53,620 has been

account statement

now. There is a’s
assured return _
admittedly paid to the e
dated 18.11.2020.

The counsel for H P%R E R{ﬁy asked whether
there is any specifie session and the
answer was i?lipn@_\g Lﬂ'gdmj?m case where no
specific due date of possession has been mentioned but to
safeguard the interest of the allottee, a provision of assured return
has been made which is not only applicable uptil the date of offer
of possession but even beyond that i.e. up to commencement of
the first lease of the unit, It is also worthwhile to point that the

assured return as per Mol /BBA is more than what is payable to
the allottee as delayed possession charges. The provision of
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delayed possession charges was made in the Act to safeguard the
interest of the allottee in case possession Is delayed and in case of
delay, only a meagre sum is payable by the promoter to the
allottee as compensation/penalty to the allottee. Hence in view of
these facts, the authority directs the promoter to pay assured
return from 05,10.2016 until the commencement of the first lease
of the said unit as per terms and conditions of memorandum of
understanding dated 05.10. E{}Iﬁ

64, The respondent hag n . ﬁ')ﬁ the above-mentioned
project on 24.02. ﬁl o, in --3'-' “situat ohfip direction can be
given to the rﬂﬁpl’h t to hando i € pu ession of the subject
unit, as the pn!!-s DI~ anﬂm be
certificate for the sy : it?hah n 'u. aj

H.3 Direct the respond ﬁg r T rges.

65. Neither the comp nt was inting out as what VAT
charged by the H i, Hjﬂ;ﬂﬁ the respondent
replied speciﬁr:allf'hl Eﬁ] E-J'Its, this authority
has clarified that T"IEJ not %ﬁ[g:!:le use cases where for

the period 01.04.2014 to 30.06.2017 if amnesty scheme has been
availed by the promoter. If for this period any VAT has been paid

u '—rl the occupation

the same is refundable in case of availing amnesty scheme availed
by the promoter. Without providing justification and admissibility
of VAT demand being raised now is quashad.

I. Directions of the authority
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66. Hence, the authority, hereby passes this order and issues the
following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the
function entrusted to the authority under section 34(f):

k The respondent is directed to pay assured return as agreed
upon till the commencement of first lease of the allotted unit
as per clause 4 of the memorandum of understanding dated
05.10.2016, | 1

i, since the assured retumg - i e

I ’mf“r"ﬁ

of the allotted unit and -,:'.--_r._* aneficial than delay possession

charges, so the of delay possession
charges as agr 2s is disallowed

iii. It has been ¢larifie e .. yrity irea number of orders
that VAT is| not chargeablé in those icases where for the

period 01.0452014 o 30.06.201] ¥ scheme has been
. id any VAT has been
paid, the same is * of availing amnesty

the promioter. Thus, without providing

| | i tE'R Aand being raised
a2 RUGRAM

67. Complaint stands used

scheme availed by
justification

68. File be consigned to registry.

V—— T CEmA—%

(Vijay Kumar Goyal) (Dr. KK Khandelwal)
Member Chairman
Haryana Real Estate Regulatory Auth ority, Gurugram
Dated: 17.11.2021
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