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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. 1 4821 of 2020
First date of hearing : 12.03.2021
Date of decision : 12.10.2021

Seema Koshal Bhatnagar
R/o0: H.no. 4, Road no.46, Punjabi Bagh,
West Delhi, Delhi-110026. Complainant

Versus

M/s Emaar MGF Land Ltd. e
Office: Emaar MGF Business Park, M.G. Road,

Sector 28, Gurugram, Haryana: Respondent
CORAM:

Dr. K.K. Khandelwal ! Chairman
Shri Samir Kumar Member
Shri Vijay Kumar Goyal Member
APPEARANCE:

Shri Varun Chugh Advocate for the complainant
Shri J.K. Dang Advocate for the respondent

ORDER

1. The present compi?inb-datied;i 13.01.2021 has been filed by the
complainant/allotteein Farml CRA under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (in short, the Rules) for violation of section 11(4)(a) of the Act
wherein it is inter alia prescribed that the promoter shall be responsible
for all obligations, responsibilities and functions to the allottee as per

the agreement for sale executed inter se them.
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A.

Project and unit related details

Complaint No. 4821 of 2020

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

S. No. | Heads Information
1. Project name and l{lﬂaﬁﬂl‘ﬁ_'f-.“l;‘_. | Emerald Floors Premier IIl at
Z Emerald Estate, Sector 65,
i U550 | Gurugram
2. | Project area 25.499 acres
3. Nature of the project _ "_ Qfa,g%'hnusing colony
4. |DTCP license no. and validity | 06'0F2008 dated 17.01.2008
status .| Valid /renewed up to
- [16.01.2025
5. Name of licensee Active Promoters Pvt. Ltd. and 2
| others C/o Emaar MGF Land Ltd.
6. |HRERA  registered/  not|Registered vide no. 104 of
registered 7 pEG 2017 dated 24.08.2017 for
.| 82768 sq. mtrs.
HRERA registration valid up o | 23,08:2022
Occupation certificate granted | 11.11.2020
on [Page 140 of reply]
9. | Date of provisional allotment |18.06.2010
letter [Page 37 of reply]
10. | Unit no. EFP-11-35-0502, 5t floor,
building no. 35
[Page 14 of complaint]
11. Unit measuring 1650 sq. ft.
12. Date of execution of buyer's | 20.12.2010
agreement [Page 11 of complaint]

Page 2 of 34




HARERA

= GURUGRAM

Complaint No. 4821 of 2020

13.

Payment plan

Construction linked payment
plan

[Page 100 of reply]

14.

Total consideration as per
statement of account dated
23.12.2020 at page 59 of reply

Rs.96,44,582/-

15

Total amount paid by the
complainant as per statement of
account dated 23.12.2020 at
page 60 of reply

Rs.98,68,495/-

16.

Due date of delivery of
possession as per clause 11(a) of
the said agreement. fe. 36
months from the d te of
execution of buyer's agmement
along with grace period of 3
months, for  applying and
obtaining ~the  occupation
certificate in respect of the unit
and/or the project. |

[Page 27 of complaint]

20.12.2013

[Grace period not included)

17,

Date of offer of possession to
the complainant

18.11.2020
'[Page 47 of complaint]

18.

Delay in  handing over
possession w.e.f. 20:12.2013 till
18.01.2021 ie., dategof offer
pnssessmn‘**éﬂlﬂ?ﬂ%{ +2

months . .

7 years 29 days

-
W

B. Facts of the complaint

3:

The complainant has made followings submissions in the complaint:

i.

(fifth floor) admeasuring 1650

That the property in question i.e,, floor bearing no. EFP-11-35-0502

sq. ft, in the| project of the

respondent known as “Emaar Floors Premier-I1" situated at Sector-
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"
1L

iii.

65, Gurugram, Haryana, was booked by the complainant in the year
2010 and was allotted vide provisional allotment letter dated
18.06.2010. The total cost of the floor was Rs.96,44,582 /- and since
it was a construction linked plan, hence the payment was to be
made on the basis of schedule of payment, provided by the
respondent, The complainant had already paid the entire amount
towards the cost of the property and in fact a sum of Rs.1,02,039/-
is lying in the credit balancenftﬁe complainant, which is due and

payable by the respnndent. i )

g ., 1-_,

That thereafter, on 20. lZZuIﬂ the cnmp!amant entered into a
buyer’s agreement with the respondent, by virtue of which the
respondent allotted apartment, na} EFE‘ II 35 0502, having super
area 1650 sq. ft. located on the[f“fth ﬂﬂor, along-with car parking
space in the said project. The cnmplalnant was greatly influenced
by the fancy brochure which depicted that the project will be
developed and constructed as state of the art and one of its kinds
with all modern amenities and facilities, which led to the purchase

of the property in question, by the complainant.

That in the said buyer's agreement dated 20.12.2010, the
respondent had categorically stated that the possession of the said

apartment would be handed over to the complainant within 36
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iv.

months from the date of signing of the buyer’s agreement, with a

further grace period of another 3 months.

That the said buyer's agreement is totally one sided, which impose
completely biased terms and conditions upon the complainant,
thereby tilting the balance of power in favour of the respondent,
which is further manifest from the fact that the delay in handing
over the possession by ﬂié-gﬁpqndent would attract only a meagre
penalty of Rs.5/- per sq. ftupn the super area of the flat, on monthly
basis, whereas the penﬁqlﬁ:_fpr failure to take possession would
attract holding 'ch;'irges bf}f’s.SOf.-: persq. ft. and 24% penal interest

on the un pa@ﬁ-ambunt of instalment due to the respondent.

That in all these years, the complainant also visited at the site and
observed that th‘eng are serious qpaliries issues with respect to the
construction ca::f}eﬂ"’uuﬁ'ﬁy- respondent. The apartments/floors
were sold by -gep;gse:_;tlé}g that the same will be luxurious
apartment however all such representations seem to have been
made in order to lure complainant to purchase the floor at
extremely high prices. The respondent has compromised with
levels of quality and is guilty of mis-selling. There are various
deviations from the initial representations. The respondent

marketed luxury high end floors, but, they have compromised even

with the basic features, designs and quality to save costs. The
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vii.

structure, which has been constructed, on face of it is of extremely
poor quality, The construction is totally unplanned, with sub-

standard low grade defective and despicable construction quality.

That the respondent has breached the fundamental term of the
contract by inordinately delaying in delivery of the possession by
80 months. The complainant was made to make advance deposit
on the basis of infurmatiqpfyﬁj;tained in the brochure, which is
false on the face of it asﬁ,isrlélﬁ_dwén_t from the construction done at

site so far.

S

That the respondent has‘also charged a‘sum of Rs 2.50 Lacs from
the complainant towards :_carfpéi:king Splat:f: in contravention of the
provisions of the Haryana Apartments. Ownership Act, 1983
according to which parking forms the part of apartment and comes
under the deﬁniﬁhn"hF'cﬂmﬁ:mﬁ'éf“e’arfhence the developer could
not have charged sgpamtelj_r :for the carking parking but the
respondent company, in gross ﬁul'ation of the law of the land and
the Apex Court’s judgment, had charged parking charges to the
tune of Rs 2.50 Lacs which on the face of it is illegal as the developer
cannot sell car parking, as it forms the part of the common area of
the project. The Real Estate (Regulation and Development) Act,
2016 clearly defines the term “Garage” which can only be sold by

the developer and no other area except a garage can be sold by a
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viii.

developer but the respondent in violation of the provisions of the
Act has sold car parking space to the complainant and charged a

hefty sum of Rs 2.50 Lacs.

That the complainant, vide email addressed to the respondent had
asked to indemnify her, for the delay in handing over the
possession of the floor but the respondent company had
indemnified the complainant as per the buyer’s agreement and had
only offered a meagr"é,}?%um._;ﬁ'nf Rs 5,85,321/-. In fact, the
complainant through hﬁrfé?l'?‘i-l- had demanded compensation as
per the Act but the respuﬁﬂeﬁt ﬁad miserably failed to accede to

her legitimate request and has turned a deaf ear.

That the respgl}d_gﬂﬁ had promised to complete the project by
March 2014, iﬂélﬁd.ﬁlg a grace period of three months. The buyer's
agreement was execut’eci on 20.12.2010 and possession was finally
offered on 18:11:2020 which is resulted in extreme kind of mental
distress, pain‘and -agﬂh}'t&-the complainant. The respondent has
breached the fundarﬁeﬁ;al term of the.cuntract by inordinately
delaying in delivery of the possession. The complainant has lost
faith in respondent who has taken the complainant and other home
buyers for a ride by not completing the project on time. The
respondent had committed gross violation of the provisions of

section 18 (1) of the Act by not handing over the timely possession
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of the flat in question and not giving the interest and compensation

to the buyer.

C. Reliefsought by the complainant

4.  The complainant is seeking the following relief:

ii.

res
111

Direct the respondent to pay interest @ 18% p.a. as interest
towards delay in handing over the property in question as per

provisions of the Act and the rules.
Direct the respondent _téi,k-;;ei;_g.:rn;’adjust Rs.2.50 lacs charged
towards car parking-.spacer'élﬁhg with'interest.

Pass such order or further order as, this\hon'ble authority may
deem fit and proper in the facts.and circumstances of the present

case.

5. On the date of hearing the authority explained to the

respondent/promoter-about the contravention as alleged to have been

committed in relation to section 11('4}[31 of the Act to plead guilty or

not to plead guilty,

E

D. Reply filed by the respondent

6. The respondent has contested the complaint on the following grounds:

That the complainant has filed the present complaint seeking
refund of car parking charges and interest for alleged delay in
delivering possession of the unit booked by the complainant. It is
respectfully submitted that complaints pertaining to penalty,
compensation and interest are to be decided by the adjudicating

officer under section 71 of the Act read with rule 29 of the rules
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ii.

iii.

and not by this hon'ble authority. The present complaint is liable
to be dismissed on this ground alone. Moreover, it is respectfully
submitted that the adjudicating officer derives his jurisdiction
from the central statute which cannot be negated by the rules made

thereunder.

That the present complaint is based on an erroneous
interpretation of the provisions of the Act as well as an incorrect
understanding of the t&}l::hms -and conditions of the buyer's
agreement dated 20.12.?0?0. The provisions of the Act are not
retrospective in nature. The provisions of the Act cannot undo or
modify the terms of an. agfeememdu]y executed prior to coming
into effect of the Act. It is further submitted that merely because
the Act applies to ongoing nrojects which are registered with the
authority, the Act cannot be said to be operating retrospectively.
The provisions of the Act relied upon by the complainant for
seeking interest cannnt be called in-to aid in derogation and
ignorance of the prnwsiurns of the buyer s agreement. The interest
is cumpensatorj.r{in nature and cannot be granted in derogation and
ignorance of the provisions of the buyer’s agreement. The interest
demanded by the complainant for the alleged delay is beyond the
scope of the buyer’s agreement. The complainant cannot demand
any interest beyond the terms and conditions incorporated in the

buyer's agreement.

That the complainant, in pursuance of the application form dated
06.05.2010, was allotted unit bearing no. EFP-11-35-0502, located

on the 5% floor, in the prcject vide provisional allotment letter
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iv.

dated 18.06.2010. The complainant consciously and willfully opted
for a construction linked plan for remittance of the sale
consideration for the unit in question and further represented to
the respondent that the complainant shall remit every installment
on time as per the payment schedule. The respondent had no
reason to suspect the bona fide of the complainant at the relevant
time. The complainant was irregular regarding the remittance of
installments on time. The reSpnndent was compelled to issue
demand notices, remmder-s é‘i:o “calling upon the complainant to
make payment of uutstantimg EMoynts due and payable by her
under the payment plan/instalment plan opted by him. Statement
of account dated 23.12.2020 amaintaiijed by respondent in due
course of its business reflects the de!a'y""ih'-‘remittance of various

instalments on the part of the camplamant

That the rights and ubligannns of the; complainant as well as
respondent are completely-and  entirely determined by the
covenants incorporated-in the buyer’s agreement. As per clause 11
of the buyer’s agreementdaé&c{ ZﬂIQZtﬁU the time period for
delivery of possession was 36 months from the date of execution
of the buyer’s agreement alongwith grace period of 3 months
subject to the allottee(s) having strictly complied with all terms
and conditions of the buyer’s agreement and not being in default of
any provision of the buyer’s agreement including remittance of all
amounts due and payable by the allottee(s) under the agreement
as per the schedule of payment incorporated in the buyer's

agreement. The complainant has completely misconstrued,

Page 10 of 34



HARERA
- GURUGRAM Complaint No. 4821 of 2020

misinterpreted and miscalculated the time period as determined in

the buyer's agreement.

v. Thatitwas categorically provided in clause 11(b)(iv) of the buyer's
agreement that in case of any default/delay by the allottees in
payment as per schedule of payment incorporated in the buyer's
agreement, the date of handing over of possession shall be
extended accordingly, solely on the respondent’s discretion till the
payment of all outstanding amounts to the satisfaction of the
respondent. Funhermaﬂ#ﬂ@g@?een categorically provided in the
agreement that thetime’period for delivery of project shall also
stand extended on [:‘JEEUflr‘é_l'lEE.ﬂf facts and circumstances which
are beyond the power and control of the respondent. Since, the
complainant has defaulted in timely remittance of payments as per
schedule nfﬁ;fj};i_ri'ent,'th date of delivery of possession is not liable
to be determined.in the manner sought to be done in the present

case by the comﬁlﬁinan.t.l

vi. That clause 13 of ' tfle: ‘buyer’s agreement provides that
compensation for qndee}ay in delivery of possession shall only be
given to such allottees who are not in default of their obligations
envisaged under the agreement and who have not defaulted in
payment of instalments as per the payment plan incorporated in
the agreement. In case of delay caused due to non- receipt of
occupation certificate, completion certificate or any other
permission/sanction from the competent authorities, no
compensation or any other compensation shall be payable to the

allottees. The complainant, having defaulted in payment of
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vii.

viii.

instalment, is thus not entitled to any compensation or any amount

towards interest under the buyer’s agreement,

That an amount of Rs.3,80,865/- is pending as on date towards
holding charges apart from stamp duty and e-challan charges. In
any event, the respondent has credited an amount of Rs. 5,85,321 /-
to the account of the complainant as a gesture of goodwill. The
same has been duly accepted by the complainant in full and final
satisfaction of her alleged grievances. Furthermore, the
respondent has credited Rs.1,19,862/- on account of EPR, Rs.
33,587/-, Rs. 5,938/- and Rs. 79, 334f on account of Anti Profiting
and Rs. 5,85,321/- towards delay cumpensatmn The complainant
has also made a payment tuwards “DBC of Rs.2 ,010/- and
Rs.1,19,862 /-. Without prejudice to the rights of the respondent,
delayed interest if any has to calculated only on the amounts
deposited by the alluttae/cnmialaﬁmnﬂand not on any amount
credited by the respondent, or'any payment made by the
allottees/complainant tuwéfgi's'fdélﬁyed payment charges or any
taxes/statutory payments .Etc;.-, 1

That the delay, if any; in the project has got delayed on account of
the following reasons whit‘h--ﬁrei-e/'aré beyond the power and
control of the respondent. Firstly, the National Building Code was
revised in the year 2016 and in terms of the same, all high-rise
buildings (i.e. buildings having area of less than 500 sq. mtrs. and
above), irrespective of area of each floor, are now required to have
two staircases. In view of the practical difficulties in constructing a

second staircase in a building that already stands constructed
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according to duly approved plans, the respondent made several
representations to various Government Authorities requesting
that the requirement of a second staircase in such cases be
dispensed with. Eventually, so as not to cause any further delay in
the project and so as to avoid jeopardising the safety of the
occupants of the buildings in question including the building in
which the unit in question is situated, the respondent had taken a
decision to go ahead and construct the second staircase. The
respondent has canstruétail the second staircase as expeditiously
as possible. Thereafter, uppn completion of the second staircase,
the respondent had obtained the occupation certificate in respect
of the tower in which ff_‘l‘é'ﬁﬁitf':'fs'lucﬁtéd and has already offered
possession of the unit in question to the complainant. The
complainant on the other hand has needlessly avoided the
completion of ‘the. transaction for reasons best known to her.
Secondly, the de’éﬁits onthe part of the contractor M/s B L Kashyap
and Sons [BLKanh’tr'acfbr]'. The progress of work at the project
site was extremely slow on‘account of various defaults on the part
of the contractor, such as failure to deploy adequate manpower,
shortage of materials.etc. in this regard, the respondent made
several requests to the contractor to expedite progress of the work
at the project site. However, the contractor did not adhere to the
said requests and the work at the site came to a standstill. The
arbitration proceedings titled as B L Kashyap and Sons Vs Emaar
MGF Land Ltd (arbitration case number 1 of 2018) before Justice A
P Shah (Retd), Sole Arbitrator have been initiated. Hon'ble
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ix.

arbitrator vide order dated 27.04.2019 gave liberty to the

respondent to appoint another contractor w.e.f. 15.05.2019.

That the respondent had applied to the statutory authority for
grant of occupation certificate in respect of the tower in which the
unitin question is located on 16.07.2020 and the same was granted
on 11.11.2020. That once an application for issuance of occupation
certificate is submitted before the concerned competent authority,
the respondent ceases to haveany control over the same. The grant
of occupation certificate: f§ ﬁhe prerogative of the concerned
statutory authority and the res;}undent does not exercise any
control over the matter. Thﬂrefure,~.the,.ﬂme period utilised by the
concerned statutory authority for granting the occupation
certificate needs to be necessarily excluded from computation of
the time period utilised in thE'?imple;;ign_tation of the project in
terms of the buyer's agreement. As far as the respondent is
concerned, it has diligently and'sincereiy pursued the development

and completion of the projectin‘question.

That the complainant was offered possession of the unit in
question through letter of offer of possession dated 18.11.2020.
The complainant was' called upon to remit balance payment
including delayed payment charges and to complete the necessary
formalities/documentation necessary for handover of the unit in
question to them. However, the complainant has consciously
refrained from obtaining possession of the unit in question. The
complainant did not/do not have adequate funds to remit the

balance payments requisite for obtaining possession in terms of

Page 14 of 34



HARERA

= GURUGRAM | Complaint No. 4821 of 2020

Xi.

the buyer's agreement and thus the complainant has refrained
from obtaining possession of the unit in question. The present

complaint is nothing but a gross abuse of process of law.

That the project of the respondent is an “ongoing project” under
the Act and the same has been registered under the Act and the
rules. Registration certificate was granted by the Haryana Real
Estate Regulatory Authority vide memo no. HRERA-
482/2017/829 dated | 24.08.2017. Without admitting or
acknowledging in an}f%@ﬂpg; the truth or legality of the
allegations levelled by the!complainant and without prejudice to
the contentions of the respondent, it is respectfully submitted that
the complaint _preferred.ﬁy the complainant is devoid of any cause
of action. It is s';i.:lb;'mitted that the registration of the project is valid
till 23.08.2022 and therefore cause of action, if any, would accrue
in favour of the complainant to prefera complaint if the respondent
fails to deliver ‘pb_s"s‘-es'ﬁjnn- of the unit in question within the

aforesaid period.

xii. That the quantum of amount remitted by the complainant towards

right to use an exclusive space for car parking is a matter of record.
However, it is wrong and denied that the levy of the aforesaid
charge has contravened any provision of the Haryana Apartments
Ownership Act. However, it is submitted that the complainant has
completely misconceived and misinterpreted the provisions
incorporated in the said act. It is wrong and denied that the charges
towards right to use an exclusive space for car parking have been

levied illegally and the same has violated any judgement rendered
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XIii.

by the Apex Court. It is submitted that the car parking charges have
been levied strictly in accordance with the terms and conditions
incorporated in the buyer's agreement. The complainant has
consciously and voluntarily executed the buyer’s agreement after
reading and understanding the terms and conditions incorporated
therein to her full satisfaction. Furthermore, the complainant has
wilfully remitted the amount towards car parking charges and did
not raise any objection at that time. Consequently, the complainant
has waived of her right to. questfun the validity of the car parking

LI

charges.

That several allottees have det‘aulted in timely remittance of
payment of installments whlch was an}essential crucial and an
indispensable requirement for cenceptuaﬁsatiun and development
of the project in question. Furthennore when the proposed
allottees default in their payments as per schedule agreed upon,
the failure has a cascading-effect c;ﬂ._th&ﬂperatmns and the cost for
proper execution of the project increases exponentially whereas
enormous business losses befall upon the respondent. The
respondent, despite default of several alluttees has diligently and
earnestly pursued the develupment ufthe project in question and
has constructed the project in question as expeditiously as
possible. It is submitted that the construction of the tower in which
the unit in question is situated has been completed by the
respondent. The respondent has already delivered possession of
the unit in question to the complainant. Therefore, there is no

default or lapse on the part of the respondent and there in no
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equity in favour of the complainant. It is evident from the entire
sequence of events, that no illegality can be attributed to the
respondent. Thus, it is most respectfully submitted that the present

complaint deserves to be dismissed at the very threshold.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undlsputed documents.

Jurisdiction of the authnrity

f TR

The preliminary Db]ecﬁuns na:séd by the respondent regarding
jurisdiction of the aut}fority tu entertam the present complaint stands
rejected. The authuﬁt_‘( ﬂhsewed that it has territorial as well as subject
matter jurisdiction tu.-:adjudic!ate the present complaint for the reasons

given below.
|

El Territorial jurisdiction. f -

As per notification no. 1;’9222.@1?-1TCP dated 14.12,2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpt;.tse ':.rith offices situated in Gurugram. In the present
case, the project in question is situated within the planning area of
Gurugram District, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.
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10.

31,

1Z.

HARERA

E.Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisians of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the association of allottees, as
the case may be, till the cﬂnveyarfmqfaﬂ the apartments, plots or buildings,
as the case may be, to the a.*fmteas:, or the common areas to the association
of allottees or the competent aurhomy, as the case may be;

The provision of assured retu'ms s part af the builder buyer’s agreement,
as per clause 15 of the BBA dated.. Accordingly, the promoter is
responsible for all abhganqn_sfrﬁngns.-bmtfes and functions including
payment of assured returns as provided in Buildér Buyer's Agreement.

Section 34- Functions of theduthurﬂy

34(f) of the Act provides to ensure mmpfmnﬂe of the obligations cast
upon the promaters, the allottees and the rea! estate agents under this Act
and the rules and regulations made thereunder: ;

So, in view of the provisions of the Act'quoted above, the authority has
complete jurisdiction to - decide the complaint regarding non-
compliance of obligations by #he pﬁ}mﬂtefa&ﬁgr provisions of section
11(4)(a) of the Act leaving aside ﬂlz;rﬁpensati;un which is to be decided

by the adjudicating officer if pursued by the complainant at a later stage.
Findings on the objections raised by the respondent

F.I Objection regarding jurisdiction of authority w.r.t. buyer's
agreement executed prior to coming into force of the Act

One of the contentions of the respondent is that the authority is

deprived of the jurisdiction to go into the interpretation of, or rights of
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13,

HARERA

the parties inter-se in accordance with the buyer’s agreement executed
between the parties and no agreement for sale as referred to under the
provisions of the Act or the said rules has been executed inter se parties.
The respondent further submitted that the provisions of the Act are not
retrospective in nature and the provisions of the Act cannot undo or
modify the terms of buyer’s agreement duly executed prior to coming
into effect of the Act.
The authority is of the view t!j'l?t?ﬂ'l&ﬁﬂ nowhere provides, nor can be
so construed, that all preﬁqu’s-;gr;z&ments will be re-written after
coming into force of {he Acti Th;:refore the provisions of the Act, rules
and agreement have to be read and interpreted harmoniously.
However, if the?ﬁ?t 5_}135 pr$ﬁ&i&d for dealing with certain specific
provisions/situation ina specifﬁc[particular manner, then that situation
will be dealt with in at:cqrd__anée with the Actand the rules after the date
of coming into force of the Act-and the rules. Numerous provisions of
the Act save the pfﬁv%iuﬂé.of&hé 33?&eriieiits made between the buyers
and sellers. The said contention has been upheld in the landmark
judgment of hnn'blé Bumbéy High Court in Neelkamal Realtors
Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 2017) which
provides as under:
“119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee

prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
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project and declare the same under Section 4. The RERA does not
cantemplate rewriting of contract between the flat purchaser and
the promater.....

122, We have already discussed that above stated provisions of the RERA
are not retrospective in nature. They may to some extent be having
a retroactive or quasi retroactive effect but then on that ground the
validity of the provisions of RERA cannot be challenged. The
Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the parties in the
larger public interest. We do not have any doubt in our mind that the
RERA has been framed in the larger public interest after a thorough
study and discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its detailed
reports.” EANEN

14. Also, in appeal no. 173 of 20 lﬁﬁtﬁiasMagfc Eye Developer Pvt. Ltd.
Vs. Ishwer Singh Dahiya dated 17.12.2019; the Haryana Real Estate
Appellate Tribunal hasobserved- ”

“34. Thus, keeping in view our” aforesaid c}ﬂ.n::ilirsismn, we are of the

considered opinion that the provisions of the Act are quasi

retroactive to some extent in operation and will be applicable to the
ggreement o entered into even prior it ing i oratl

7 ENE A WIETE LITE L] JLL
Hence in casé'of delay in the offer/deliver

terms and conditions of the agreement for sale the allottee shall be
entitled to the interest/delayed possession charges on the
reasonable rate of interest asiprovided. in Rule 15 of the rules and
one sided, unfair and unreasonable rate of compensation mentioned
in the agreement for sale is liable to be lgnored.”

15. The agreements are sacrosanct save and except for the provisions
which have been abrogated by the Act itéelf. Fu;'ther, it is noted that the
buyer’s agreements have been executed in the manner that there is no
scope left to the allottee to negotiate any of the clauses contained
therein. Therefore, the authority is of the view that the charges payable
under various heads shall be payable as per the agreed terms and

conditions of the buyer's agreement subject to the condition that the
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same are in accordance with the plans/permissions approved by the
respective departments/competent authorities and are not in
contravention of the Act and are not unreasonable or exorbitant in
nature.

F.11 Objection regarding handing over possession as per declaration
given under section 4(2)(1)(C) of the Act

The counsel for the respondent has stated that the entitlement to claim
possession or refund wouldj-.-ar;lge once the possession has not been
handed over as per declarafihﬁigl#&h by the promoter under section
4(2)(D(C) i.e., 23.08. 2022 The:efqre; next question of determination is
whether the respondant is ent]tied tn avaﬂ the time given to him by the
authority at the time of registering the project under section 3 & 4 of the
Act. Ay

It is now settled law thab the qruvismns of the Act and the rules are also
applicable to nngou:; pmject and the term ongoing project has been
defined in rule 2(1)(o) of th? rules. The new as well as the ongoing
project are required to be re@iérered under section 3 and section 4 of
the Act.

Section 4[2][1][Cj of. the Act requires that while applying for
registration of the real estate project, the promoter has to file a

declaration under section 4(2)(1)(C) of the Act and the same is

reproduced as under:
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Section 4: - Application for registration of real estate projects

(2)The promoter shall enclose the following documents along with the
application referred to in sub-section (1), namely: —............cccveirevinnnn

(1): -a declaration, supported by an affidavit, which shall be signed by the
promoter or any person authorised by the promaoter, stating: —

rrrrrrrrrrrrrrrrrrrrrr

(C) the time period within which he undertakes to complete the
project or phase thereof, as the case may be....”

19. The time period for handing over the possession is committed by the
__;‘Z‘.",_.-f':_l ‘
builder as per the relevant é]_;[u”sﬁ,:b__ﬁ-apartment buyer agreement and

vy
the commitment of the pmmqtéﬁ #eg@rﬁfﬁgz.handing over of possession
of the unit is taken according__ly;_ Tl_'l&irnlewr_[n}gli_ne indicated in respect
of ongoing project by the promoter while-ma_king an application for
registration of the project does not change the commitment of the
promoter to hand over the possession b)rthe due date as per the
apartment buyer agreement, The new ﬁ__méline as indicated by the
promoter in the declaration under ;.;ectipn 4(2)(1)(C) is now the new
timeline as indicated by him ﬁarthé)cf)mjlaléﬂanﬁf the project. Although,
penal proceedings shall not be Initiated against the builder for not
meeting the committed due date of possession but now, if the promoter
fails to complete the project in declared timeline, then he is liable for
penal proceedings. The due date of possession as per the agreement
remains unchanged and promoter is liable for the consequences and

obligations arising out of failure in handing over possession by the due

date as committed by him in the apartment buyer agreement and he is
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liable for the delayed possession charges as provided in proviso to
section 18(1) of the Act. The same issue has been dealt by hon'ble
Bombay High Court in case titled as Neelkamal Realtors Suburban Pvt.

Ltd. and anr. vs Union of India and ors. and has observed as under:

"119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the agreement
for sale entered into by the promoter and the allottee prior to its
registration under RER;L Under the provisions of RERA, the promoter is
given a facility to revise tﬁé date of completion of project and declare
the same under Section 4. The RERA does not mntemp!ate rewriting of
contract between the flat purchaser and the promoter...

F.11I Objection regarding exclusion of time taken by the competent
authority in pr&casslng the application and issuance of occupation
certificate & = | ~ !

As far as contention of the respondent with respect to the exclusion of
time taken by the éuﬁl_pétent authority in processing the application and
issuance of uccupatidn.._cer_tiﬂigate is concerned, the authority observed
that the respondent had gp[jjlie_d for grant of occupation certificate on
21.07.2020 and thereafter. vide ‘memo no. ZP-441-Vol-
11/AD(RA)/2020/20094 dated 11.11.2020, the occupation certificate
has been granted by the competent authority under the prevailing law.
The authority cannot be a silent spectator to the deficiencies in the
application submitted by the promoter for issuance of occupancy
certificate. It is evident from the occupation -certificate dated
11.11.2020 that an incomplete application for grant of OC was applied

on 21.07.2020 as fire NOC from the competent authority was granted
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only on 25.09.2020 which is subsequent to the filing of application for
occupation certificate. Also, the Chief Engineer-I, HSVP, Panchkula has
submitted his requisite report in respect of the said project on
22.09.2020 and 24.09.2020. The District Town Planner, Gurugram and
Senior Town Planner, Gurugram has submitted requisite reports’ about
this proj.ect on 21.09.2020 and 23.09.2020 respectively. As such, the
application = submitted on 2112_1'.?2020 was incomplete and an
incomplete application is no applicﬁt,ann in the eyes of law.

The application for issuance of occupancy certificate shall be moved in
the prescribed forms and acéﬂm-pajﬁgd by the documents mentioned in
sub-code 4.10.1 of the Haryana Buil ing Cétfe- 201?. As per sub-code
4.10.4 of the said Code, after receipt of apphcatmn for grant of
occupation certificate, the cumpet&nt authurity shall communicate in
writing within 60 days, its decismnfur grantf-refusai of such permission
for occupation of the building in- Form BR-VII. In the present case, the
respondent has completed its apphtﬁa‘tlnn for ﬂcmpatmn certificate only
on 25.09.2020 and consequently the cnnce_rned authority has granted
occupation certificate on 11.11.2020. Therefore, in view of the
deficiency in the said application dated 21.07.2020 and aforesaid
reasons, no delay in granting occupation certificate can be attributed to

the concerned statutory authority.
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G. Findings of the authority
G.I Delay possession charges

22. Relief sought by the complainant: Direct the respondent to pay
interest @ 18% p.a. as interest towards delay in handing over the

property in question as per provisions of the Act and the rules.

23, In the present complaint, the complainant intends to continue with the
project and is seeking delay!ﬁosﬁefs_sign charges as provided under the

T e
proviso to section 18(1) o_f.thé'a'ﬁt; Séﬂ» 18(1) proviso reads as under:
. LL
"Section 18: - Ret,ufn of amount and compensation

18(1). If the promater fails ta'&.‘amp!éte or is unable to give possession of
an apartment, plot, or building, —

Pravidecjaﬂr;g: where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be preseribéd.”

24. Clause 11(a) of the buyer’s agreement dated 20.12.2010 provides time

period for handing over the possession and the same is reproduced

- L

below:

“11. POSSESSION
(a) Time of handing over the Possession

Subject to terms of this clause and subject to Allottee(s) having complied
with all the terms and conditions of this Buyer's Agreement, and not being
in default under any of the provisions of this Buyer's Agreement and
compliance with all provisions, formalities, documentation etc, as
prescribed by the Company, the Company proposes to hand over the
possession of the Unit within 36 months from the date of execution of
Buyer's Agreement. The Allottee(s) agrees and understands that the
Company shall be entitled to a grace period of three months, for applying
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and obtaining the completion certificate/occupation certificate in respect
of the Unit and/or the Project.”

At the outset, it is relevant to comment on the preset possession clause
of the agreement wherein the possession has been subjected to all kinds
of terms and conditions of this agreement, and the complainant not
being in default under any provisions of this agreement and compliance
with all provisions, formalities and documentation as prescribed by the
promoter. The drafting of this clause and incorporation of such
conditions are not only vagug'g;}grgp;ertain but so heavily loaded in
favour of the promoterand agaihsithe all..ottﬂp that even a single default
by the allottee in fulfilling fu_rmai-liﬂes and documentations etc. as
prescribed by the promoter may mal_-:e the possession clause irrelevant
for the purpose of allottee and the commitmén'_ig time period for handing
over possession loses its meaning. The ijlat;:rf%ﬁratinn of such clause in
the buyer’s agreement by the pri}n:lut'er is 'i.ust to evade the liability
towards timely delivery ﬂfsuhject.uﬁit and to dgprive the allottee of his
right accruing after delay in possession. 'ﬁhis‘ is just to comment as to
how the builder has misused his dqminaht i'iigsitinn and drafted such
mischievous clause in the agreement and the allottee is left with no

option but to sign on the dotted lines.

Due date of possession and admissibility of grace period: The
promoter has proposed to hand over the possession of the said unit

within 36 months from the date of execution of buyer’s agreement
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dated 20.12.2010 and it was further provided in agreement that
promoter shall be entitled to a grace period of 3 months for applying
and obtaining occupation certificate in respect of said unit. The period
of 36 months expired on 20.12.2013. As a matter of fact, the promoter
has not applied to the concerned authority for obtaining completion
certificate/ occupation certificate within the time limit prescribed by

the promoter in the huyer.’.-s,,;a?rg&ment. As per the settled law, one
cannot be allowed to take ad%@tﬂ&g %f his own wrong. Accordingly, this
_nt® W .y e
grace period of 3 mnn;ﬁ's,.*caﬁ;if;‘t%‘ be allowed to the promoter at this
AN o e
stage. YN T =
# W

By 1
J
f f

Admissibility of ﬂé@y possession charges at prescribed rate of

interest: The complainant is seeking delay possession charges at the \

> \B if | | i ya
rate of 18% p.a. Ftk'dgxs {6 section 1]_3 ﬁi‘d‘:ifej that where an allottee
does not intend to wi‘thgl\rﬁwfmm the project, he shall be paid, by the

el

promoter, interest for ey‘ril-';munﬂf _?f delay, till the handing over of
aj eé’sm%ﬁ’e ﬁhﬁ:&ﬁd,é‘h&l it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as under:

possession, at suc

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.
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The legislature in its wisdom in the subordinate legislation under rule
15 of the rules has determined the prescribed rate of interest. The rate
of interest so determined by the legislature, is reasonable and if the said
rule is followed to award the interest, it will ensure uniform practice in
all the cases.

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cast ﬂf lending rate (in short, MCLR) as
on date i.e, 12,10.2021 is 7;3@%?¢tnrdlngly, the prescribed rate of
interest will be MCLR +2%i. e, 930%

F o ..._ali'L ‘ J'
- r’ s T N "'"E \
Rate of interest tu be pald bjf t.‘umplalnant for delay in making

LY

payments: The rés;inndent contéended q.'lgt) the complainant has

defaulted in making "timeiy payments of t.he instalments as per the
payment plan, therefure. she is hableltn pay Ihterest on the outstanding

'-4 o _‘JJ,..‘ ‘;';u.f}
payments. e e/

The authority observed that fﬁé’ﬂé’ﬁﬁitipn__ of term 'interest’ as defined
r R e B4 Bd L
under section 2(za) of the Act provides that the rate of interest
chargeable from theallﬂﬁgé'3ﬁy thEprn::t;;hflt}{jr]+L incase of default, shall be
" WAL N “/ 108
equal to the rate of interest which the promoter shall be liable to pay
the allottee, in case of default. The relevant section is reproduced below:
“(za) "interest" means the rates of interest payable by the promoter or the
allottee, as the case may be.
Explanation. —For the purpose of this clause—
(i) the rate of interest chargeable from the allottee by the promoter,

in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;
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(ii)  the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof till
the date the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

32. Therefore, interest on the delay payments from the complainant shall

33.

be charged at the prescribed rate i.e, 9.30% by the respondent/
promoter which is the same as is being granted to the complainant in

case of delay possession charge'_s.'

On consideration of the dnmn:mﬂts aﬁailable on record and submissions
made by both the pames, the'm;thnrity is'satisfied that the respondent
is in contravention uf the section 11(4)(a) of the Act by not handing over
possession by the du‘fe date as per the agreement. By virtue of clause
11(a) of the buxeﬁs,,’ agreex%:ent Executed hetween the parties on
20.12.2010, pcssessiﬁm of the booked unit was to be delivered within
36 months from the date of execution of buyer’'s agreement and it was
further provided in ag;:reemen,;-tgatprnmu;er shall be entitled to a grace
period of 3 months fa:r épﬁlyiﬁéanﬂ obtaining occupation certificate in
respect of said unit. As far as grace period is concerned, the same is
disallowed for the reasons quoted above. Therefore, the due date of
handing over possession comes out to be 20.12.2013. Occupation
certificate has been received by the respondent on 11.11.2020 and the

possession of the subject unit was offered to the complainant on

18.11.2020. Copies of the same have been placed on record. The
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34.

authority is of the considered view that there is delay on the part of the
respondent to offer physical possession of the allotted unit to the
complainant as per the terms and conditions of the buyer’s agreement
dated 20.12.2010 executed between the parties. It is the failure on part
of the promoter to fulfil its obligations and responsibilities as per the
buyer's agreement dated 20.12.2010 to hand over the possession

within the stipulated period.

Section 19(10) of the Act ubligai;g_r;_gljg allottee to take possession of the
subject unit within 2 mﬂntl‘l_s_;fjjp;ﬁg:the &atg of receipt of occupation
certificate. In the preéent m_niplai!;.i;; th:::.'ﬁitgi"upatiun certificate was
granted by the competent authority on 11.11,2020. The respondent
offered the possession of the unit in question to the complainant only
on 18.11.2020. So, it can be said that tﬁé'iﬂﬁ;ﬁiﬂainant came to know
about the occupation certificate 6n_ty- upon the date of offer of
possession. Therefore, in the interés_t:pfl_natura_lijustice, the complainant
should be given 2 months’ time frnfn the date of offer of possession.
These 2 months’ of reasonable time .is.bet'ngf'gi_vizn to the complainant
keeping in mind that even after intimation ﬂfp{JrSSESSiﬂII, practically she
has to arrange a lot of logistics and requisite documents including but
not limited to inspection of the completely finished unit but this is
subject to that the unit being handed over at the time of taking
possession is in habitable condition. It is further clarified that the delay

possession charges shall be payable from the due date of possession i.e,
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20.12.2013 till the expiry of 2 months from the date of offer of
possession (18.11.2020) which comes out to be 18.01.2021. The
complainant is also directed to take possession of the unit in question

within 2 months from the date of this order.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such the r.‘nrnplginant is entitled to delay possession
at prescribed rate of inter@?ﬁ;ﬁ.g,’ 9.30% pa. wef 20.12.2013 till
18.01.2021 as per prgtris_iﬁns;_ﬁlgﬁ_ec'tign 18(1) of the Act read with rule

&

15oftherules. “» /

Also, the amount of Rs.5,85,321/- (as per statement of account dated
23.12.2020) so paid 'l;y'the respondent to the complainant towards
compensation for delg}f in handing over possession shall be adjusted
towards the delay pu‘ssﬂ'eﬁjsiﬂni-"c'ﬁargas to be paid by the respondent in

terms of proviso to section 18(1) of the Act.
G.II Car parking charges

As far as issue reg'a'r;iing parking is concerned, the authority is of the
opinion that open parking spaces cannot be sold/charged by the
promoter both before and after coming into force of the Act. However
as far as issue regarding covered car parking is concerned where the
said agreements have been entered into before coming into force the

Act, the matter is to be dealt with as per the provisions of the builder
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buyer’s agreement subject to that the allotted parking area is not

included in super area.

In the present complaint, the respondent has charged Rs.2,50,000/-
towards covered car park as per clause 1.2(a) and 1.3 and the same are

reproduced below:

“1.2 Sale Price for Sale of Unit

(a) Sale Price :
(i) The sale price of gm Unﬂ? “Total Consideration”) payable
by the Allottee(s) to the'Company includes the basic sale price

(“Basic Sale Prfce/ssp"j{af Rs.7313625.04/-, cost_towards
vered External Development
Ehur_ges (“EDC”) of Rs 255/ per 5q. fte..:
1.3 Parking Space

a)  The Allottee(s) agrees and pndﬂrstana’é that the exclusively
reserved car parking space assigned to the Allottee(s) shall be
understood to be together with the Unitand the same shall not
have any independent legal entity'déetached or independent
from the said Unit. The Allotteé(s) undertakes not to sell/
transfer/deal with such exclusive reserved car parking space
independent of the said Unit. [n case the Allottee(s) has/have
applied for and has been aﬂoue¢an additional parking space,
subject to availability, the same shall also be subject to this
condition. However, such additionalparking space can only be
transferred to any.other allottee in.the Building/Project.”

In the instant matter, the subject unit was allotted to the complainant
vide allotment letter dated 18.06.2010 and as per the said allotment
letter, the respondent had charged a sum of Rs.2,50,000/- on account of
car parking charges. As per clause 1.2(a)(i) and Annexure 3 of the
buyer’s agreement 20.12.2010, the allottee had agreed to pay the cost

of covered car parking charges over and above the basic sale price. The
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cost of parking of Rs.2,50,000/- has been charged exclusive to the basic
price of the unit as per the terms of the agreement. The cost of parking
of Rs.2,50,000/- has already been included in the total sale
consideration and the same is charged as per the buyer’s agreement.

Accordingly, the promoter is justified in charging the same.
Direction of the authority

Hence, the authority hereby pagsgg this order and issues the following
i~ )
directions under section 37 of the Act to ensure compliance of
\

obligations cast upon the-'.p[qniqter as per the function entrusted to the

authority under section 34(f):"

i. The respondent is directed to pay the interest at the prescribed
rate i.e. 9.30% per annum for every month of delay on the amount
paid by the complainant from due date of possession i.e.
20.12.2013 till 18.61.20%1 i.e., expiry of 2 months from the date of
offer of possession (18.11.20 20). The arrears of interest accrued so
far shall be paid to the c’nmp]ainant within 90 days from the date

of this order as perrule 16(2) of the rules.

ii. Also, the amount of Rs.5,85,321/- so paid by the respondent
towards compensation for delay in handing over possession shall
be adjusted towards the delay possession charges to be paid by the

respondent in terms of proviso to section 18(1) of the Act.
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iii.

iv.

The complainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period. The rate of interest
chargeable from the complainant /allottee by the promoter, in case
of default shall be charged at the prescribed rate i.e., 9.30% by the
respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottee, in case of default i.e,

the delay possession charges as per section 2(za) of the Act.
! o, ¥

The complainant is dir'eé't:éﬂ to take possession of the unit in

question within 2 months from the date of this order.

The respondent shall not charge anything from the complainant
which jis not the part of the buyer’s agreement. The respondent
shall  not demand/claim ' holding  charges from the
complainant/allottee at any point of time even after being part of
the buyer’s agreement as per l,aw settled by Hon’ble Supreme Court
in civil appeal nos. 3864-3889/2020 decided on 14.12.2020.

Complaint stands disposed of.

File be consigned to registry.

v/ —
{Sam,l’i‘ Kumar) (Vijay m;ral]

Member Member
O —<C

(Dr. K.K. Khandelwal)
Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 12.10.2021

Judgement uploaded on 16.12.2021.

Page 34 of 34


DELL
Typewritten Text
Judgement uploaded on 16.12.2021.




