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1. The present curﬁplaint dated {]5 03. 2021 has been filed by the
complainants/allottees in Form CRA under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (in short, the Rules) for violation of section 11(4)(a) of the Act

wherein it is inter alia prescribed that the promoter shall be responsible
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for all ub!igéﬁuns, responsibilities and functions to the allottee as per

the agreement for sale executed inter se them.,

Project and unit related details

2. The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, h_ave been detailed in the following

tabular form: _,;_-'_ ._}'.
A,
S.No. | Heads . ;’f.:h-bi .| Information
1. Project name and mcaﬁtragh ra" si‘ "iﬁ Gardens, Sector 83,
f’ ' Q am
2 Project area_ B gy = ng.ﬂ}af‘res
3. Nature of the project ) Gruu_‘pﬁousmg colony
Wil | -
4. | DTCP license no. and validi iu&ﬂelu dated 18.12.2010
status 1 | I?E’lil:l‘fl‘énewed up to
| W 1A 17,12:2020
5. | HRERA  registered/ ' mot|Registered vide no. 330 of 2017
registered ~_ | dated 24.10.2017 for towers 1,
Ik 4 2,6, znﬁ‘lil and other facilities
_ “ar"f% ities
HRERA registration validup to, | |31. 8
O | (TR
Extension of HRERA registration | 02 of 2019 dated 02.08.2019
certificate vide no.
Extension valid up to 31.12.2019
6. Occupation certificate granted | 17.10.2019
on [Page 126 of reply]
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7. Date of provisional allotment | 14.11.2011
letter [Page 44 of reply]
8. Unit no. PGN-11-0501, 5t floor, building
no.11
[Page 30 of complaint]
9, Unit measuring 1720 sq.ft. |
10. Date of execution of buyer’s | 31.12.2011
agreement [Page 29 of complaint]
11, Payment plan = | Construction linked payment
Lt 74 M plan
o it et X
E_I.'é”‘ ' | [Page 31 of complaint]
12. | Total consideration 'as: ' per |Rs.91,31415/-
statement gﬁ “dated,( < "
26.04.2021 Epage‘i ofreply. | 7,
13, Total arquqngf paid by the RsB?f-@ZﬁBD,(-
complamwts as per statement
of account ﬁed 25 DI.ZDZI at[lr
page 124§ i Y2
14. | Date of s ‘con txéé:ctibn as | 12.03.2013
per statementjij!- a l@lt datqd .Y,
26.04.2021 at ﬁag’mw@ﬂfiﬁﬁly Jv,
15. Due of ﬁe 1;,03._2016
pﬂssessm%ri ?{a} A
the said ﬂémﬂ" 53 [Grace period not included]
months frpm ‘the date of start.of
constru njalmig “gﬂ;agrgte Yau
period of 3 months, for applying
and obtaining the CC/OC in
respect of the unit and/or the
project.
[Page 59 of reply]
16. Date of offer of possessionto | 19.10.2019
the complainants [Page 42 of complaint]
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17.

Delay in  handing over | 3 years 9 months 8 days
possession w.e.f. 11.03.2016 till
19.12.2019 ie., date of offer
possession (19.10.2019) + 2
months

B. Facts of the complaint

3.

The complainants have made followings submissions in the complaint:

i.

That the complainants were impressed by the highlights of the
project and represenmﬂgﬁ@ e by the agents of the respondent

and decided to buuk an a‘par,tment 1;1 the aforesaid project. On
L -.. .

07.10.2011, the cumplainants bnnked* a nesidennal apartment in

-p

the aforesaid project of the resgnndent thrt_:_ugh one of the agents

ol |
(allcheckdeals. cnm} The co plaiLha (?’ also paid a sum of

‘,-'.r

.l - | - |
of the respnnc]ent namely. ﬂllﬁh?kﬂq‘als India Pvt. Ltd.

Rs.1,00,001/- on DE,lB.ZO.lLf S],}_b;eguent to booking of the
apartment, the respnﬁdent..tlji'r&uéh its agent AllCheckDeals India
Pvt. Ltd. issuédg nnfﬁ d&te;é I;.t?:;ll&@lrﬁd offered discount and
allotted the followingunit to th*e; cnmpigi;;_an?s: Unitno. 501, tower
11, having area of 1720 sq. ft."ﬁ:lrr basic sale price of Rs. 4400/- sq.
ft. under Subvention Payment Plan and gave case back discount of

0.75% of BSP.

That on 31.12.2011, a buyer's agreement was executed between
the complainants and respondent. The total consideration of the

unit as per the agreement was Rs. 90,00,341 /- including the service
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iil.

iv.

taxes. The total consideration included EDC/IDC, car parking,
IFMS, club membership; PLC & additional charges - green view,
The agreement was totally one sided wherein all the provisions
were favourable to the opposite party only and the
buyers/allottees were denied fair scope of compensation in case of

delay of possession.

That as per the clause 1{} a] nfl:he agreement dated 31.12.2011,
.A ok n'*

the delivery of possessmgzgf le 1

e

complainants within 3&; mnnths from the date of start of
construction Lagg in adci@cn to }6 months, 3 months grace period
forapplying and n'btammg OC]. Itis submitted construction started
in the mnnti: :;f ehruary 2012, therefore, the possession of the
unit was suppaqu to be handed over by August 2015 (i.e. 36

months from dﬁ't‘&.-_gf S__Iaft_‘uf-cnnétr_u{-:t_inn).

That the respamdentmiﬁe:gbly failed to complete the project and
the deliver the pusms&m‘n of the apartment to the complainants by
the promised --dﬁ;e_pf August 2015 as per the agreement. The
respondent not only failed to complete the project but even failed
to keep the pace of the project as per the schedule of payment.
However, the respondent continued to demand instalments
illegally as per the payment plan from the complainants without
actually reaching the landmark/ milestones in the actual site of

construction.
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vi.

That from 05.10.2011 to 03.05.2017, the complainants paid a total
sum of Rs. 85,87,086/- against the total sale consideration of
Rs.90,00,341/- as per the buyer’s agreement. The respondent
miserably failed to complete the project and the deliver the
possession of the apartment to the complainants by the promised
date of August 2015 as per thg agreement. The respondent not only
failed to complete the prujecf‘hut even failed to keep the pace of

the project as per thg SEE'EHHIE of payment. However, the

4"1 ,-'L,I- oy
'l
Frey

respondent continued to’ damand instalments illegally as per the
payment plan Frum the cnmplainants Withuut actually reaching the
landmark/ milestones in fhe actual srt?e ufz?nsmcﬁun However,
they fraudulently demanded al;d recev:.réﬁ money in advance for
stages for which the cnnstrur:ﬁnns ﬁzat‘e not even started and
collected more ‘than-95%.of. LlJlE tonai cnnsideratiun under false
representation and r:laﬁnsl Thrafzghnut since the booking, the

respondent has misfepfbs&nt'%éd fact% a,lidpt the project and the

progress of the constructmns at the site.;
71X /AN
That after a delay of three and half years, the respondent sent a

letter of offer of possession dated 19.10.2019 to the complainants
whereby it was informed that the occupation certificate for unit
bearing no. PGN-11-0501 has been received and the apartment
booked by the complainants is now ready for possession. Vide the

said letter, the respondent demanded a sum of Rs. 14,57,392/-
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vii.

viil.

from the complainants against delayed payment charges,
registration fees, e-stamping fees etc. from the complainants for

taking the possession of the apartment,

That the actual date for offering possession was August 2015 as per
the clause 10(a) of the buyer’s agreement, however the letter of
offer of possession, and not the actual possession, was offered to
the complainants on 12;10:12;]1'9 l.e. after a delay of three and half
years. It is interesting t@g?ﬁ that even after an inordinate and
unexplained delaruf mg}‘e than three and half years, no delay
compensatmn was paui;g the cc;mplafnants However, they were
charged an e‘xorl?itant amount-of Rs. 2,77,356/- as delay payment
interest. It i:s‘.?;’jpt;éﬂ'tin&nti to mention that those delay payment
interest were ‘i’]le@al as the respnndant made those demands
without compleﬁng nr reachlng actua] cunstructiun milestone at

the site. Those demands were bemg made as per their whims and

fancies. ﬁ j' “ 29

That at the nme of sending the letter of offer of possession, the
complainants were in Dubai and upon receiving such letter, the
complainants requested some of the similarly situated apartment
buyers to visit the actual project site to get the real picture of the
project site and to check if the project is really complete and
whether the apartment is actually complete in all aspects and is in

habitable condition or not. During the visit, the buyers were
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surprised to see that the project was not complete, and the
construction was ongoing at the site. The apartment of the
complainants was not complete, and a lot of work needed to be
done to make it complete and habitable. It was also found that
there was lot of dump in the project site and apart from these there
were many other problems which made the project inhabitable.
Looking at the progress at"tha' \project site, it is clear that the said
letter of offer of passessiﬂn;}ﬁ% sent with a malafide intention and
AT

was sent to extragtjmnre mnney f::nrq the complainants. Further,

the letter was sent fn haste uﬁﬁ“*ayum delay penalty.

C. Relief sought by the complainants

4. The complainants are seeking the fo

g
L.

t2
L.

—.l"

lumi'fngﬂ-equf
'. ¥ Q- /
Direct the respﬂndent to delﬁer; ﬁ'te immediate peaceful

possession of the flat-after can‘lpletlng it in all aspects with
promised amenities and as per. the speclfcatmns in terms of the

buyer agreement and in habltafble L‘nﬁdlfkﬁl

Direct the respondentto pay 'ﬁDH}PG{RSﬁ_iDﬂ for the delay in the
form of interest @24% p.a. on the amount paid by the
complainants from the promised date of delivery (August 2015) till
the date of filing the complaint.

Direct the respondent to cancel/waive off the delay payment
interest on the outstanding amount to be paid for possession on

account of default on the part of the respondent.
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iv.

vi.

Direct the respondent to not to levy any other charges which are

not part of the buyer’s agreement in final demand letter.

Direct the respondent to issue a fresh statement of account/final
demand letter after adjustment of the delay compensation and

other compensation as directed by the hon’ble authority.

Pass any other order(s) as this hon'ble authority may deem fit and

proper under the fact and circumstances of the present case.

5. On the date of hearmg;atﬁa ‘authority explained to the

respondent/promoter abuuhﬁg‘cﬁnb‘aventmn as alleged to have been

committed in re[atlou!to-secﬁgl__}.ll{cl-}(a] of the Act to plead guilty or

not to plead guilty. ..

" - d
b Hrg

¥
D. Reply filed by the respondent

12l i
6. The respondent has contested the complaint on the following grounds:

ii.

That the cumhlainhﬂts have filed the present complaint seeking,
inter alia, cumpe‘nsartpn a‘nd iriterest for alleged delay in delivery
of possession of the tmit* booked by the complainants. It is
respectfully suﬁm:tmd r.tl;at complaints pertaining to refund,
interest, cnmpeﬁsaﬁﬂn are to be decided by the adjudicating officer
under section. 71 of the Act read with rule 29 of the rules and not
by this hon’ble authority. The present complaint is liable to be

dismissed on this ground alone.

That the present complaint is based on an erroneous
interpretation of the provisions of the Act as well as an incorrect
understanding of the terms and conditions of the buyer's

agreement dated 31.12.2011. The the provisions of the Act are not
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il

retrospective in nature. The provisions of the Act cannot undo or
modify the terms of an agreement duly executed prior to coming
into effect of the Act. It is further submitted that merely because
the Act applies to ongoing projects which are registered with the
authority, the Act cannot be said to be operating retrospectively,
The provisions of the Act relied upon by the complainants for
seeking refund or interest cannot be called in to aid, in derogation
and in negation of the prm.rlsiuns of the buyer's agreement. The
interest or refund snught bj?tlw;‘cﬂmplamants is beyond the scope
of the buyer’s agreement. Tt‘fe tnmp]amants cannot demand any
interest or refund beyundlthe‘ te;ms and conditions incorporated

WA

in the buyer’s agreemerﬂa b

That the complainants, in p].lrs'Lﬁélﬁee nt‘;h,e érpplicatiun form, were
allotted unit ‘bearing no. ”PGN-]."‘I:QS{}E 'in the project vide
provisional allotment letter dated 14. 11 2011. The complainants
consciously and willingly aptetf“t"m: aconstruction linked plan for
remittance of the sale: cunsml:ratmn for the unit in question. The
complainants further undertook to be bound by the terms and
conditions of the application fﬁrrﬁ. “i’l‘ﬁéreafter, the buyer’s
agreement was executed betweenthe, complainants and the
respondent on 31.12.2011. The buyer's agreement was
consciously and voluntarily executed by the complainants after
reading and understanding the contents thereof to their full
satisfaction. It is submitted that the rights and obligations of
complainants as well as respondent are completely and entirely

determined by the covenants incorporated in the buyer's
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iv.

agreement which continue to be binding upon the parties thereto
with full force and effect.

That clause 10(a) of the buyer’s agreement provides that subject to
the allottee having complied with all the terms and conditions of
the agreement, and not being in default of the same, possession of
the apartment would be handed over within 36 months from the
date of start of construction. It has further been specified in the
same clause that the reSpﬂnﬂent will be entitled to a grace period
of 3 months. Clause 10 EQJEI:E ih? buyer’s agreement provides that
the time period for, de‘lw&ry of possession shall stand extended on
the occurrence’ u_f.déla‘? _'fﬂr reasons. beyond the control of the
respondent. In terms of clause 10(b)(iv) of the buyer's agreement
that in the E\FEHE of defaull: In payment of amounts demanded by
the respnndéﬁf’a’s per the schedule of payment under the buyer's
agreement, the tlmE for delivery of pussessmn shall also stand

extended. »

That the cumplamantsi have Consciously defaulted in timely
remittance nfth} mstalrkieints The raapuntlem had issued notices
and reminders calling upon the complainants to pay the amounts
as per the payfnlenr' pl:anf .Hawei.rer, the complainants willfully
chose to ignore the payment request letters, reminders etc. sent by
the respondent and continued defaulting in timely remittance of
the instalments. Payment request letters, reminders, notices etc.
had been got sent to the complainants by the respondent clearly
mentioning the amount that was outstanding and the due date for

remittance of the respective amounts as per the schedule of
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vi.

vii.

payments, requesting the complainants to timely discharge their
outstanding financial liability but to no avail. Statement of account
dated 26.04.2021 as maintained by the respondent in due course
of its business depicts delay in remittance of various payments by

the complainants.

That clause 12(c) of the buyer's agreement provides that
compensation for any delay in delivery of possession shall only be
given to such allottees whna:re» not in default of their obligations
envisaged under the agrg_gmg_{g and who have not defaulted in
payment of instalments as pe; the payment plan incorporated in
the agreement, Therefdi'e. ,thEIEQmplairrants being defaulters, are
not entitled to any cnmpénsatin‘ﬁ frun‘L:.lthf.'. respondent.

That clause 12(d) of the huyef’é%ﬂgreemént provides that in case of
delay caused due to non- ceipt ‘of- occupation certificate,
completion certlﬁcate or any n\gxenpg&msmn /sanction from the
competent autharit[es_ no. . T_r:':ju'njzmlc5:-.1tir;1r1'1 or any other
compensation shall be 1:Jaja-at:rh=:_j to the allottees. The respondent
completed cgns__trqtﬁpnf aﬁd:‘-[h‘ad.éi-s@:r}ﬂﬁed an application on
11.02.2019 for grant of occupation. ge;;if}gat;{z before the concerned
statutory authority. The occupation certificate has been granted by
the concerned department vide memo bearing no. ZP-
692/AD(RA)/2019/25824 dated 17.10.2019. It is respectfully
submitted that once an application for grant of occupation
certificate is submitted to the concerned statutory authority the
respondent ceases to have any control over the same. The grant of

occupation certificate is the prerogative of the concerned statutory
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viii.

authority, and the respondent does not exercise any influence over
the same. Therefore, it is respectfully submitted that the time
period utilized by the concerned statutory authority for granting
the occupation certificate is liable to be excluded from the time
period utilized for implementation of the project. It is pertinent to
mention that the respondent has credited a sum of Rs. 14,841/- as
benefit on account of Anti-Profiting and Rs. 28 ,955/- on account of
Early Payment Rebate [EPR} Without prejudice to the rights of the
respondent, delayed mterest if any has to calculated only on the
basic pnnmplefammfntv. u'?,thé‘ unit m question and not on any
amount cred1ted\i:y the' resyundem or any payment made by the
allottees fcumpla.fnants towards delayed payment charges or any
taxes fstatumry ﬂlayments etc.

That the prufbet was reglstﬂred under the provisions of the Act.
Registration cemﬁﬁte ‘was. granted by the Haryana Real Estate
Regulatory ﬁuthunty wvide' memo no. HRERA-142/2017 /1712
dated 24. 10;20}? _Furﬁ%ermure t;he :egzstratmn has been
extended b}f ﬁ')e hon’ble authanty vide certificate dated
02.08.2019. 'Wt;:lmut admttnng or acknowledging in any manner
the truth or legality of the allegations levelled by the complainants
and without prejudice to the contentions of the respondent, it is
respectfully submitted that the complaint preferred by the
complainants is devoid of any cause of action. It is submitted that
the registration of the project was valid till 31.12.2019 and the

respondent had offered possession of the unit in question to the
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ix.

complainants in October 2019, i.e. within the original period of
registration under the Act. Therefore, no cause of action has
accrued in favor of the complainants in the facts and circumstances

of the case.

That upon receipt of the occupation certificate, the complainants
were offered possession of the unit in question vide letter dated
19.10.2019. The complainants were called upon to remit balance
payment and to cnmpleté the formalities/documentation

;,u.f_.r

necessary for handover ﬁf\t{'le%k in question to him. However, the
§

AL

complainants willfully, refrain FFunLobtainlng possession of the

unit in question. It isds;.l%n'iitted that it appears that the
complainants do not have adequate funds to remit the balance
payments requisite for Dbtalning pnssessfnnﬁn terms of the buyer’s
agreement and ﬁnnsequentiy 1[1 nrder tﬂ a,wmd their contractual
obligations and needlessly linger on ﬂ\eamatter the complainants

refrained from nbtaimngpussessmn uf,the unit in question.

That several allottees, mclud{ng the com plamants have defaulted
in timely remittance. of payrﬂejnt ﬂf*infta;llments which was an
essential, crucial and an indispensable requirement for
conceptualisation and development of the project in question.
Furthermore, when the proposed allottees default in their
payments as per schedule agreed upon, the failure has a cascading
effect on the operations and the cost for proper execution of the
project increases exponentially whereas enormous business losses
befall upon the respondent. The respondent, despite default of

several allottees, has diligently and earnestly pursued the
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development of the project in question and has constructed the
pProject in question as expeditiously as possible. Thus, it is most
respectfully submitted that the present complaint deserves to be
dismissed at the very threshold.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undlsputed documents.

3y

Jurisdiction of the authori w 7

The preliminary ub;emnns talic? by the respondent regarding
jurisdiction of the authnntﬁ‘to enterlﬁ!n the present complaint stands
rejected. The auth’oﬁt}f nbserved that it has territorial as well as subject
matter ]unsdlcnén;go,_lad j‘t}dlCFtE the present complaint for the reasons

given below. L ¢ :

E. Territorial ]urisdicﬁnn

» B

As per nutlﬁcatmn no. 1 92/201?-1TCP dated 14.12.2017 issued by
Town and Counrgr a:ﬂ,ﬁ\;:g; Iiepa,_iftment,. Haryana the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the present
case, the project in question is situated within the planning area of

Gurugram District, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.
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ElIl Subject-matter jurisdiction

10. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 1 1(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made

thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as d;e as emay be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to/the association of allottees or
the competent authority, as the cqse ma,'}rbe

The provision of qssurgd.rec;rms pﬂr@gﬁ&:e builder buyer’s
agreement, as per clduse 15 Df mﬁﬂﬂﬁﬂm .. Accordingly,
the promoter Js r‘ESponmhfe Sfor all ubftgﬁ‘tffnﬂrespansibfﬁﬁes
and functions including pqymeurqu assured, rhums as provided
in Builder Buyer’s Agreement. .

Section 34-Functions of the Autharity:

34(f) of the Act provides to ensure mmﬁff & df the obligations
cast upon the pramoters, the allottees a anﬂ t);é real estate agents
under this Act and the rulesand regﬂlﬂtmns made thereunder.

11. So, in view of the prawsmns of the Act %unted above, the authority has
complete junsdlctmn to. decide Jthe 1i:t:tnul"n&]amt regarding non-
compliance of obligations by thg:_grgmqur.‘aé per provisions of section
11(4)(a) of the Act leaving aside compensation which is to be decided

by the adjudicating officer if pursued by the complainants at a later

stage.

F. Findings on the objections raised by the respondent

F.I Objection regarding jurisdiction of authority w.r.t. buyer’s
agreement executed prior to coming into force of the Act
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12.

13.

HARERA

One of the contentions of the respondent is that the authority is
deprived of the jurisdiction to go into the interpretation of, or rights of
the parties inter-se in accordance with the buyer’s agreement executed
between the parties and no agreement for sale as referred to under the
provisions of the Act or the said rules has been executed inter se parties.
The respondent further submitted that the provisions of the Act are not
retrospective in nature and the pruwsmns of the Act cannot undo or
modify the terms of buyer’s ggrgffmnt duly executed prior to coming
into effect of the Act. ] .-'L' ¢

The authority is ut;, t?qti;ew{l:%thﬁﬁtt nuwhere provides, nor can be
S0 construed, thé't :51} rprevim;s. agreements will be re-written after
coming into force of ﬁhe Act. Therefnre the provisions of the Act, rules
and agreement hewé' ato be read and interpreted harmoniously.
However, if the Acf has pl‘mded fur dea]ing with certain specific
pmﬁsmns/s:tuatmn ina speeilﬁcfparticular manner, then that situation
will be dealt with ih qccurdancagwwh the Act and the rules after the date

l. il ¥

of coming into fqrce.uf the Act and-the rules. Numerous provisions of
the Act save the pll-ﬁ'.;;;slhin?l's ;i'f{th‘lellﬁg'réemenis made between the buyers
and sellers. The said contention has been upheld in the landmark
judgment of hon'ble Bombay High Court in Neelkamal Realtors
Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 201 7) which

provides as under:

“119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
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agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a faciijty to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the promoter.....

122. We have already discussed that above stated provisions of the RERA
are not retrospective in nature, They may to some extent be having
a retroactive or quasi retroactive effect but then on that ground the
validity of the provisions of RERA cannot be challenged. The
Parliament is competent enough to Ilegislate law having
retrospective or retroactive effect. A law can be even framed to affect
subsisting / existing cantrﬂcumi rights between the parties in the
larger public interest. Weg’ ave any doubt in our mind that the
RERA has been framed in %‘ jer public interest after a thorough
study and discussion r}yf 3

e highest level by the Standing
Committee and Sﬁfett L‘q e~which submitted its detailed
reports.” 1“*

'I' ahL A
14. Also, in appeal no. 1?3 of 20;19 hﬂﬁ?ﬁﬂ@(ﬂ@e Developer Pvt. Ltd.

Vs. Ishwer Singh Dahiya dated 1?.12.201?, ..tht; Haryana Real Estate
Appellate ﬁlbunﬂlh# nbserved* l N g )

“34. Thus, keep‘ing wev.fs our aﬁgres‘[&: 'dgu.{sfan we are of the
cons:dered :a#fnfan that the bm oﬁ; pf the Ac: are quasi

Hence in case ,of dejay :ﬂ qﬂ'e [&Eﬂ’ r.y" pussessmn as per the
terms amioo%i: Ie the allottee shall be
entitled srdn charges on the

reasonable rate af interest gs prqwg'ed (in,Rule 15 of the rules and
one sided, unfair and unreasonable rate of compensation mentioned
in the agreement for salefs liable to be fgnbr%a' "

15. The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Further, it is noted that the
buyer’s agreements have been executed in the manner that there is no
scope left to the allottee to negotiate any of the clauses contained

therein. Therefore, the authority is of the view that the charges payable
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under various heads shall be payable as per the agreed terms and
conditions of the buyer’s agreement subject to the condition that the
same are in accordance with the plans/permissions approved by the
respective departments/competent authorities and are not in

contravention of the Act and are not unreasonable or exorbitant in

nature.

F.II.  Objection regarding offer of possession within the time period
of extension of the registratiun

The counsel of the respundeﬁg?i;’ghmitted that the project in question is
registered vide no. 330 of" 2{]17 and the same was initially valid till
31.12.2018. Howevgg. the same was extended till 31.12.2019 vide
extension no. 2 of 2519 The occupation certificate was granted by the
competent authori;lgl an 17.10.2019 and the possession was offered on
02.11.2019, therei’u;:e there is no delay in'nﬁ'er{ng possession in so far

as respondent is r:oncer;led

The authority is of the mev@ tl;at Ihe promoter is obliged under the
proviso to section 3 of the Acﬁtu'get the on-going project registered, for
a certain time p&!’_ipﬂ,_}fﬂﬁ&fﬁ the t_:umplr_*tinn certificate has not been
issued. At the time of filing application for registration, promoter must
disclose the end date [under section 4(2)(1)(C)] within which he shall
be able to complete the development of the project. It is worthwhile to
note that, as mentioned in the application, the development of the real

estate project should be completed in all means within the stipulated
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19.
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end date but if the promoter fails to complete the development of the
project within the end date, then as per section 6 of the Act, the
promoter can apply for extension of the end date for a further period of
1 (one) year. Furthermore, the extension of registration certificate is
without prejudice to the rights of allottees as per proviso to section
18(1) of the Act regarding delay possession charges from the due date

of possession till the actual handing over of possession.

Section 4(2)(1)(C) of the ;gﬁhires that while applying for

g

registration of the real estal;e tjru,]ect thi promoter has to file a
r/

declaration under*’séminn %ng{lf[ga of Ei;é, Act and the same is

reproduced as under: - T \S|

Section 4: - Application for reg:srmnm: of real ¢ Esfﬂté projects

(2)The promoter shall enclose the }'m'fawig iﬂmmenm along with the
application referred tain sub-mcrmn { 1) mrmeaj.r T

(1): -a declaration; suppar;ed bjr‘ﬁ'maﬂi’dapfl which shall be signed by the
promoter or any ,qc{rsan _q‘rbaﬂfed by the promoter, stating: —

............. LRRRE L

(C) the time period Mthm ﬁhfg) “he afnd'ertak&s to complete the
project or phase thereaf, as the case may be....

The time period for handmg over the pusse!slun is committed by the
builder as per the relevant clause of apartment buyer agreement and
the commitment of the promoter regarding handing over of possession
of the unit is taken accordingly. The new timeline indicated in respect
of ongoing project by the promoter while making an application for

registration of the project does not change the commitment of the
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promoter to hand over the possession by the due date as per the
apartment buyer agreement. The new timeline as indicated by the
promoter in the declaration under section 4(2)(1)(C) is now the new
timeline as indicated by him for the completion of the project. Although,
penal proceedings shall not be initiated against the builder for not
meeting the committed due date of possession but now, if the promoter
fails to complete the project in declared timeline, then he is liable for

penal proceedings. The dué}hﬁﬁﬁf@ossessinn as per the agreement
'-:_,i;:u;..-: i.:'..H-..-,

remains unchanged aqﬁfﬁtﬁmgtenijs liable for the consequences and
QY sl \
obligations arisingfduthffailurﬂ in handing over possession by the due
'y

Y -

date as committed Iiy_him in the apartment buyer agreement and he is
liable for the de}aﬁaﬁ possession charges as provided in proviso to

section 18(1) of t.h"é ﬁct’l‘he same issue has been dealt by hon'ble

Bombay High Court in é:a,s_é;ﬁt_led as Neefkﬂhiai Realtors Suburban Pvt.

Ltd. and anr. vs Union af' India.and ors. and has observed as under:

“119. Under th&-pjgbwff% Ej ection 18, the delay in handing over the
possessionwould be counted from'the datementioned in the agreement
for sale entered into by the promoter and the allottee prior to its
registration-under RERA. Under the provisions of RERA, the promater is
given a facility to revise the date of completion of project and declare
the same under Section 4, The RERA does not contemplate rewriting of

contract between the flat purchaser and the promoter..."

Findings of the authority
G.I Delay possession charges

Relief sought by the complainants: The below-mentioned reliefs

sought by the complainants are being taken together as the findings in
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one relief will definitely affect the result of the other relief and these

reliefs are interconnected:

iii.

iv.

Direct the respondent to deliver the immediate peaceful
possession of the flat after completing it in all aspects with
promised amenities and as per the specifications in terms of the

buyer agreement and in habitable condition.

Direct the respondent to pay compensatmn for the delay in the
form of interest @24*% ‘p'g .on the amount paid by the
complainants from the, pr‘ﬂnﬁ%&’d@te of delivery (August 2015) till

the date of filing the' mq}pialﬂ&}_ a,r x

Direct the respondent to ﬂané"eljwagv& qff the delay payment
interest on the outstanding amount to. h&- paid for possession on

account of default on the part of the respundent.

Direct the respundent to not to Jevxan}g other charges which are
not part of the hu}rer s agreement m ﬁh&fdemand letter.

Direct the respnnd&nt to 15511‘&"51 fresh statement of account/final

demand letter after gd]gs&nﬁﬂ__ ug- r&e I&%ﬁay compensation and
other compensation as directed by ;fhg hon'ble authority

i . \ 715 A L
. e Y ALY | » .
In the present complaint, the complainants intend to continue with the

project and are seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:

"Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of

an apartment, plot, or building, —

...........................
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Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

22. Clause 10(a) of the buyer’s agreement dated 31.12.2011 provides time

period for handing over the possession and the same is reproduced
below:

"10. POSSESSION
(a) Time of handing over the Possession

Subject to terms of this c‘!&ﬂ's,é;ﬁn&mb}ect to Allottee(s) having complied
with all the terms and condition ﬁs Buyer's Agreement, and not being
in default under any of..:zg?‘l’ﬁi lons of this Buyer's Agreement and
compliance with all_provisions, formalities, documentation etc, as
prescribed by the Gompany; the Company proposes ta hand over the
possession of the Unitwithin 36 (Thirty Six) manths from the date of start
of construction, subject to“timely compliance of the provisions of the
ent by the Allottee. The “Allottee(s) agrees and
that the Company shall be entitiéd to a grace period of 3
(three) months, for applying = and obtaining the completion
certificate/occupation certificate in respect of the Unit and/or the
Project.”

\ & N\ | . | P :
23. Atthe outset, it is re?qwﬁtifm‘qom]nenmnw_th:g'preset possession clause
\‘ - =g ! L] F

.d" e __:.a..\l-'

. T4 B P o )
of the agreement wherein the possessionhas been subjected to all kinds
of terms and conditions of t‘@i;%«ag;}qémept, and the complainants not

being in default urfde?*'_a‘hy B;qvi_éioﬁs of this agreement and compliance
with all pmvisinns;fgﬁna!iﬁés&nd dacﬁ.mentaﬁun as prescribed by the
promoter. The drafting of this clause and incorporation of such
conditions are not only vague and uncertain but so heavily loaded in
favour of the promoter and against the allottee that even a single default
by the allottee in fulfilling formalities and documentations etc. as

prescribed by the promoter may make the possession clause irrelevant
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for the purpose of allottee and the commitment time period for handing
over possession loses its meaning. The incorporation of such clause in
the buyer's agreement by the promoter is just to evade the liability
towards timely delivery of subject unit and to deprive the allottee of his
right accruing after delay in possession. This is just to comment as to
how the builder has misused his dominant position and drafted such
mischievous clause in the agréétﬁknt and the allottee is left with no

option but to sign on the dottﬁdrl es.

Due date of pnssessmn and aﬂmissibﬂity of grace period: The
promoter has proposed to Ll;an::i w;:.the pgi‘sessmn of the said unit
within 36 months Erurn the date o start gf%ﬁstructmn and further
provided in agreement that prnmnt&l shall h?e é‘ntltled to a grace period
of 3 months for applymg .;nd Q uintaining completion
certificate /occupation Cartlﬁtaté in r&speet of said unit and/or the
project. The date ufstart ufcnhns;:rhutif';ﬂr:s 11.03.2013 as per statement
of account dated 26.04: 2{]21 Th;{;e ﬂrd 01"“’%6 months expired on
11.03.2016. As a matter Df:-fact_,;thti; promoter has not applied to the
concerned authority for obtaining completion certificate/ occupation
certificate within the time limit prescribed by the promoter in the
buyer’s agreement. As per the settled law one cannot be allowed to take

advantage of his own wrong. Accordingly, this grace period of 3 months

cannot be allowed to the promoter at this stage.
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Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges at the
rate of 24% p.a. Proviso to section 18 provides that where an allottee
does not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribed
under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15, Prescribed rate nff jﬁ{t& roviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1)  For the purp?e'n' provisa to section 12; section 18: and sub-

sections (4)Gnd \(7):of ‘section' 19, ‘the “interest at the rate
prescribed" shall be the State Bank of India highest marginal cost

of lending rate #2%.:" ..

0

Provided that in case the State Bank of India marginal cost of
lending rate/(MCLR) s not'Tn use, it shall be replaced by such
benchmark lending r. tes which the State Bank of India may fix
from tir}zﬁtl ime for lending to the general public.

The legislature in its wisdom in the subordinate legislation under rule
15 of the rules has dkét:épn:in'éd' the preseribed rate of interest, The rate
of interest so determined. I}ny’ﬁ’i?ilégi_ﬂature, is reasonable and if the said
rule is followed tﬁtﬁar‘d&)eh‘fﬁgr@htﬁmu ensure uniform practice in
all the cases.

Taking the case from another angle, the complainants-allottees were
entitled to the delayed possession charges/interest only at the rate of
Rs.7.50/- per sq. ft. per month as per clause 12(a) of the buyer’s
agreement for the period of such delay; whereas, as per clause 1.2(b) of
the buyer’s agreement, the promoter was entitled to interest @ 24% per

annum till the date on which such instalment is paid by the allottee to
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29,

the respondent. The functions of the authority are to safeguard the
interest of the aggrieved person, may be the allottee or the promoter.
The rights of the parties are to be balanced and must be equitable. The
promoter cannot be allowed to take undue advantage of his dominant
position and to exploit the needs of the home buyers. This authority is
duty bound to take into consideration the legislative intent ie, to
protect the interest of the cnnsume;sfallnttees in the real estate sector.
The clauses of the buyer's agrfg?inientered into between the parties
are one-sided, unfair :u:d unréas?p?ble \Qﬁth respect to the grant of
interest for delayed pussessiun Tﬁbfg afe ﬁé}iuus other clauses in the
buyer's agreement which give Wét}ipt_ng p_?y_vflfts to the promoter to
cancel the allotment and forfeit the émﬁunﬁj pﬁicj Thus, the terms and
conditions of the buyer’s agreementféar?i exgtme one-sided, unfair and
unreasonable, and the saniE*-shall-_coﬁ_h{tu‘t&}He unfair trade practice on
the part of the promoter. Thesetypésfnf discriminatory terms and
conditions of the buyer’s igré‘emeﬁ??ﬂ@net ?f_e%nal and binding.

Consequently, as per weh:;ite- of the; Sﬁate Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 12.10.2021 is 7.30%. Accordingly, the prescribed rate of

interest will be MCLR +2% i.e., 9.30%.

Rate of interest to be paid by complainants for delay in making
payments: The respondent contended that the complainants have

defaulted in making timely payments of the instalments as per the
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payment plan, therefore, they are liable to pay interest on the
outstanding payments.

The authority observed that the definition of term ‘interest’ as defined
under section 2(za) of the Act provides that the rate of interest
chargeable from the allottee by the promoter, in case of default, shall be

equal to the rate of interest which the promoter shall be liable to pay

the allottee, in case of default.The rélevant section s reproduced below:
ST

“(za) “interest" means the r{i{ei%ﬁr{ orest payable by the promoter or the

allottee, as the case may be. "1

Explanation. —For d:'gf ptf?'gm of this clause—

(i) the rate of interést cha ax'abfg;,(mmrtﬂe allottee by the promoter,
in case of ltsshall be equal'to, the. rate of interest which the
promotershallbe liableito pay the allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof till
the date'the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the promoter

shall be\from the date the allottee defaults in payment to the
promoteritill the date it is paid;” /'

Therefore, interest ﬁm¢%§ay$aym'EHm from the complainants shall
e :l': R o\

be charged at the preseribed rate ie, 930% by the

respundentfprnnér@} Wgﬂch’ is the same as is being granted to the

complainants in case of dejtay]i possession charges.
. &
J N\

i

On consideration of the ducum-enﬁ avaitable.un record and submissions
made by both the parties, the authority is satisfied that the respondent
is in contravention of the section 11(4)(a) of the Act by not handing over
possession by the due date as per the agreement. By virtue of clause
10(a) of the buyer's agreement executed between the parties on

31.12.2011, possession of the booked unit was to be delivered within
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36 months from the date of start of construction i.e. 11.03.2013 and it
was further provided in agreement that promoter shall be entitled to a
grace period of 3 months for applying and obtaining occupation
certificate in respect of said unit. As far as grace period is concerned, the
same is disallowed for the reasons quoted above. Therefore, the due
date of handing over possession comes out to be 11.03.2013.
Occupation Certificate has been received by the respondent on
17.10.2019 and the pessessi‘o@?@? subject unit was offered to the
complainants on 19.10,2019. gbpiee ef the same have been placed on
record. The authorityis of the censiﬂeredylﬁu’thet there is delay on the
part of the respeﬂdem to offer physical pe %ﬂen of the allotted unit
to the complainants as per the ,.ewf }w‘fmmns of the buyer’s
agreement dated 31 12 2011 executed between the parties. It is the
failure on part ef the pmmu._tér; _tﬁ-?ﬂ;ﬁ:ﬂ its obligations and
responsibilities as per the ﬁuyenrﬁ,ia”gFeﬁfﬁent dated 31.12.2011 to hand
over the pdssessi&ﬁ wlthin th'g-ﬁlp;%)gt%_—aerz@

Section 19(10) of the Act eh]igetee the el'letl_;ere to take possession of the
subject unit within 2 menthe frehm the rdate r:f receipt of occupation
certificate. In the present complaint, the occupation certificate was
granted by the competent authority on 17.10.2019. The respondent
offered the possession of the unit in question to the complainants only
on 19.10.2019. So, it can be said that the complainants came to know

about the occupation certificate only upon the date of offer of
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34.

35,

36.

possession. Therefore, in the interest of natural justice, the
complainants should be given 2 months’ time from the date of offer of
possession. These 2 months' of reasonable time is being given to the
complainants keeping in mind that even after intimation of possession,
practically they have to arrange a lot of logistics and requisite
documents including but not limited to inspection of the completely
finished unit but this is subjectto.that the unit being handed over at the
time of taking possession is EQ%;E';&EI;E condition. It is further clarified
that the delay pussessmn chat‘gbs shall be payable from the due date of
possession i.e. 11.08, 20‘15’ d11 tﬁe exljiry of 2 months from the date of

offer of pnssessmn @9 10. 2019] which comes uut to be 19.12.2019,

Accordingly, the mp;-winipﬁaiia‘rmgnf‘the mandatg contained in section

11(4)(a) read Wlthf-SEEtlﬂﬂ [lB(El} of the ﬁ«ctun the part of the respondent

is established. As such theuﬂmplainantsare entitled to delay possession

at prescribed rate of interest-ie. 9. 3{}% p.a. w.efl 11.03.2016 till
|

19.12.2019 as per %visﬂhskufsemun 13[13 of the Act read with rule

15 of the rules.

The complainants-allottees requested for fresh statement of account of

the unit based on the above determinations of the authority.
Direction of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

iii.

The respondent is directed to pay the interest at the prescribed
rate i.e. 9.30% per annum for every month of delay on the amount
paid by the complainants from due date of possession i.e.
11.03.2016 till 19.12,.2019 i.e., expiry of 2 months from the date of
offer of possession (19,10 20‘15)} The arrears of interest accrued so
far shall be paid to the c%h@;‘élynts within 90 days from the date
of this order as per rute lﬁiilbfth,e fulg—&a

4 @R
The cumplamanm are dlt‘&ﬁt&ﬁ to b;\h '&ndmg dues, ifany, after
adjustment of interest for the delayed germd The rate of interest
chargeable frcprp the Eumplaina:uts fjut;tea’,'s by the promoter, in
case of defaultshall be charged Lt the' pf'ésc"nhed rate i.e., 9.30% by
the res;mndent;’promnt&r whigll; i§‘the‘“same rate of interest which
the promoter. shall be liahle tg pajﬁ the allottee, in case of default

.i"

i.e., the delay pnssessi*un chargias as pEr section 2(za) of the Act.

The complainants are dlrected to pgy‘n‘ﬂésmnding dues, if any, after
adjustment of interest for the delayed period. The promoter may
credit delay possession charges in the accounts ledger of the unit
of the allottee. The promoter is directed to furnish to the
complainants-allottees statement of account within one month of

issue of this order.
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iv. The respondent shall not charge anything from the complainants

which is not the part of the buyer’s agreement. The respondent
shall  not demand/claim holding charges from the
complainants/allottees at any point of time even after being part
of the builder buyer's agreement as per law settled by Hon'ble

Supreme Court in civil appeal nos. 3864-3889/2020 decided on

14.12.2020. GEh -
o

37. Complaint stands disposed Dﬁaf'};;“;i
or

38. File be consigned to regl&'itl'],_f,‘1 b

I 4 .._;' . :
] f L e e
9.' a4k x Hqiwee

§".f
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