ORDER

HARERA |
& GURUGRAM | Complaint No. 690 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY GURUGRAM
Complaint no.: 690 of 2021
First date of hearing: | 19.03.2021
Date of decision: 24.09.2021
Ravi Saini |
R/o D-7, Airport Lane, Opp. Safdarjung Airport,
Data Ram Bhutani Marg, New Delhi- 110003. Complainant
P T,
1. Indentity Buildtech PVt Ltd. X
Ansal Housing & Constructioh 1 A
Office address: 110, Indfaprakash, 21, i
Barkhamba Road, New 'r ' 1 "i." “\}i? ‘f-:-'
2. Joginder Chauhan C/a'M
Office address: S-75, 24 Floor
Sector-22, Dwarka, NeWw Delhi: Respondents
AR
e\ | |
CORAM:
Shri Vijay Kumar Goyal Member
Shri Samir Kumar Member
APPEARANCE: KW |
Shri. Sonu Saini (Adv ﬁm %Q U G Q A I\/I Complainant
Ms. Meena Hooda (A Respondents

The present complaint dated 03.02.2021 has been filed by the

complainant/allottee under section 31 of the Real Estate (Regulation

and Development) Act, 2016 (in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development)

Rules, 2017 (in

short, the Rules) for violation of section 11(4)(a) of the Act wherein itis

inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions as prov
provision of the Act or the Rules and regulations mad

to the allottee as per the agreement for sale executed ir

Unit and project related details

The particulars of unit details, sale consideration, the

the complainant, date of proposed handing over the p

Complaint No. 690 of 2021

ided under the
e there under or

1ter se.

amount paid by

ossession, delay

period, if any, have been detailed in the following tabular form:
S.No| Heads | Information
1. |Project name and lo¢; %> | “Ansal  Highland ~ Park”
/0 |Sector-103, Gurugram
2 Project area ! &1 7 acres
3. | Nature of th ReSIdentlal
4. DTCP licens 012 dated 12.04.2012
.04.2020
5. L Buildtech & another
6. d
7.
omplaint)
8.
9.
| ¥ B4 omplaint)
10. lan i 'lmk payment
URUGRAL
Q e 34 of complaint)
11. | Total consuderatlon X74,67931/-
| (As per builder buyer
agreement dated
18.06.2013 at page 34 of
| complaint)
12. |Total amount paid by the|%74,70,241/-
complainant
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Complaint No. 690 of 2021

statement
account dated 10.07.2020
at page 45 of complaint)

of

As no

approval/sanction has been
placed on record by the
respondent no.1, therefore,

of possession

has been calculated from
date of execution of builder

eement ie.,

lilths 6 days

(As per
13. |Due date ?f delivery of | 18.06.2017
possession as per clause 31 of
the flat buyer’s agreement 48 | (Note:
months from the date of
execution of agreement or
within 48 months from date of
obtaining all the ired | the due date
sanctions  and ¢ approvals
necessary for commefie
construction, wh'
+ 6 months gral
[Page 31 of 01
14. | Delay 3 mor
possession W
the date o
24.09.2021 | \O
15. | Occupation,certi ot obtained
16. | Offer of po: @ 5 “ " “ IQ’O} offered

B. Facts of the comg; |
3. The complainant l«l [&Lﬁiwmmﬁg facts:

a. That the complainant is resident of above-mentior

the complainant is the purchaser/allottee of resid

1ed address, and

ential flats from

respondent in the project named “Ansal Highland Park” sector-103,

Gurgaon, Haryanali. The present complaint is bei

complainant due to, the respondent failed to hand

ng filed by the

over possession
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within the stipulated time period as per the terms and conditions
of the agreement.

That the respondent no.1 is the company and respondent no. 2 is
the authorised égent of Ansal Housing Ltd. respectively, the
respondent no.1 had launched the project “Ansal Highland Park” by
way of circulation of private brochures and advertising the said
project as luxury flats in Gurugram. Pursuant to the assurances

given by the responden

savings in the said proj C
That the complainant b 2.uni
project “Ansal Hig d Pal 10. KINRS &903 22nd floor,
by paying the ottt of Rs, 3,2479 388 ateJZB 05.2012 and

ncma uﬁrﬁ
thereafter agreenient was executed

'.';5: 201 3i. Itis relevant to

o the ?at as per clause

paid the entire arrp ount, . i.e.Rs. 75,23,512/-.

ment, it was specifically

stated that . be| completed and

possession TNW r Wﬁ\eﬂﬁmpl&inant within the
commitment period, as per thedeﬁmtlon commitment period as

defined in agreement the commitment period is 48 months. It is
relevant to mention herein that the buyer’s agreement was one-
sided and heavily loaded in the favour of the respondent pointing
out to the grave unfair trade practices being carried out by the
respondent. Thus, from the simple calculation and bare perusal of

clause -31 of the agreement, the agreed time frame for handing

Page 4 of 20




HARERA
2, GURUGRAM | Complaint No. 690 of 2021

over the possession of the flats in issue to the complainant by the

respondent no.1 has already expired and the entire project has
been delayed inordinately. There is no construction activity or
development work going in the said project and same has come to
a complete halt. It is further submitted that the work at the project
has been delayed ?inordinately without any cogent justification and

it is the absolute breach of the terms of the agreement by the

nor feasible on the p ‘of the cc ainant to take the possession

stra&on of agreement
fj agreement has
e essence of the

contract, the - plafnant has becy me‘duly entitled for the refund

lents against the

demands of ther . schedule of the

agreement p %’%q r? e fraudulent act and
conduct of the respon néeds to be penahzed in accordance

with the provision of the real estate (regulation apd development)
|

Act, 2016 (Hereinafter being referred as “the act”).

f. Thatsince the respondent failed to give possession in time and the
time being essence of the agreement, and further the respondent
being not able to hand over possession in near future and the

respondent fails to fulfil his commitments in that eventuality the
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Complaint N

complainant wants to withdraw from the project o
no.1 on account of misrepresentations, thus the cg
tees are entitled for refund of the deposited am
compound interest on the amount paid to the re
rate of 18% per annum from date of making payme
date of its realization and criminal prosecution i

initiated against the respondent as provided unde;

g. That due to deficiency 1 SErv c s committed by
be
the complainant has suffered: is’f financial losse
33""'53\ W
trauma as his hard-ea _.-.-’ff’-;“'. oney had been inve
project. u,,f, ;,l“
Relief sought by somm) A d'()

The complainant b

f the respondent
)mplainant/allot
ount along with
spondent at the
nts till the actual
s also liable to
r the act.

the respondent,
s, mental agony,

sted in the said

a. Direct the - -i Iﬂ est at the rate of 18%
till 31.12.20 ! : e, ting to Rs. 47,06,251/-
to the complaine ' : |

b. Direct the respondeni M Lto(pay rther mterést @ 18% from
01.01.2021 till the dat ment ! '.- paid by Ansal Housing Ltd.
to the compl ' Oﬁ M ‘ |

On the date /f he explained to the

respondent/ promcciém abou Qe contraven on as alleéed to have been

committed in relation to section 11(4) (a) of the Act tp plead guilty or

not to plead guilty.
Reply by the respondent
The respondent has contested the complaint on the foll

a. That the present complaint is neither maintainabl

both law and facts. It is submitted that the present!

owing grounds:

e nor tenable by

‘complaint is not
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maintainable before this hon'ble authority. The complainant has

filed the present complaint seeking refund and interest. It is

respectfully submitted that complaints pertaining to refund,

compensation and interest are to be decided by

the adjudicating

officer under section 71 of the Act read with rule 29 of the rules and

not by this hon'ble authority.

That the present complaint has no locus-standi and cause of action

authority letter is

related to

the Directo
Chandlgarh

e present complaint is based on an

f th % ?‘-'3“' visions of the Act as well as an

nditions of the

ad ' mpany registered under

g its| registered office at 606,

i The above said project is
.04.20 1;%2, received from
Planning, Haryana,
mg a|n area of 11.70

acres falling in the revenueEEof village leampura District
Gurugram and is the part of Sector-103 of GuJ‘ugram-Manesar

Urban Development Plan-2021. The land under
named "Ansals Highland Park" is owned by de

the said project

eloper's wholly

owned subsidiary company named M/s Identity Buildtech Pvt. Ltd,,

(Identity) and M/s Agro Gold Chemicals Pvt. Ltd.

(AGCPL) having
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their registered offices at B-1/1345, Vasant Kunj, New Delhi-
110070.

d. That the complainant approached the respondent sometime in the

year 2012 for the purchase of an independent unit in its upcoming
residential project "Ansals Highland Park” situated in sector-103,
Village Tikampur, Gurugram. It is submitted that the complainant
prior to approaching the respondent, had conducted extensive and

independent enquiries regardi

g the project and it was only after
the complainant was fu d'with regard to all aspects of the
project, including but 1 the capacity of the respondent

@\that the cfmplamant took

an independent d i fg L is -'o.- se the unit, un-
influenced i . : T

e. That there application form dated
04.06.2012 applied or-provisional allotment of

namely, Ans

The complai antco Vv opted ﬁ?r a construction

linked plan QW F% Mranon for the unit in
question and er represented to the respéndent that the

complainant shall remit every instalment on tlme as per the
payment schedule. The respondent had no reason to suspect the
bonafide of the complainant. The complainant furtiuer undertake to
be bound by the terms and conditions of the Application Form and

the agreement as well.
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f.

That despite there being a number of defaulters in the project, the
respondent itself infused funds into the project and has diligently
developed the project in question. It is also submitted that the
construction work of the project is swing on full mode and the work

will be completed within prescribed time period had there been no

force majeure.

That without prejudice to the aforesaid and the rights of the

respondent, it is submitte h e respondent would have handed

na’
y

= al
{

over the possession to -3}; inant within time had there been

no force majeure control of the
respondent, the det iSevetal i ces which were
absolutely bey - dnd ‘o] ntrol of t e respondent such as
| 516 i 21082012 of the

Hon'ble Pun J ana |High Court dudly passed in civil writ

excavation work causing :
harmful to bli¢ r ! F\gmng any liability. Apart

from these the demonetlzatlon is also one of the| main factors to
delay in giving possession to the home buyers as demonetization
caused abrupt. stbppage of work in many projects. The payments
especially to workers to only by liquid cash. The sudden restriction
on withdrawals led the respondent unable to copcr with the labour
pressure. However, the respondent is carrying its business in letter

and spirit of agreement as well as in compliance of other local
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bodies of Haryana Government as well as Government of Haryana

or the Centre Government, as the case may be.
h. That, it is submitted that the complaint is not maintainable or
tenable under the eyes of law, as the complainant have not
approached the hon'ble authority with clean hands and have not
disclosed the true and material facts relates to this case of
complaint. The complainant, thus, have approached the hon'ble

authority with un‘clean : d and concealed

ct bearing on the

very maintainability of purparted.complaint and if there had been

disclosure of ter ial'facts and pr ings the question of
entertaining e$ent complaint Wo 1ave not arising in view

/ |
of the case ntitle j, rayaNaidu Vs. Jagan Nath

of the land ‘op —.& _ of material facts and
documents am\? fraud on N6t J{ the opposite party, but
also upon the Hori'ble ictingoff ubsequently the

S nmission in case
titled as TGH A Huzoor
No.2562 of E Eﬁﬂ j@

i. That w1tho:§ ng or ac nﬁz edging the truth or legality of

the allegations advanced by the complainant and without prejudice

ra] bearing RP

to the contentions of the respondent, it is respectfully submitted
that the provisions of the Act are not retrospective in nature. The
provisions of the Act cannot undo or modify the terms of an
agreement duly executed prior to coming into effect of the Act. It is

further submitted that merely because the Act applies to ongoing
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projects which registered with the authority, the Act cannot be said

to be operating retrospectively. The provisions of the Act relied
upon by the complainant seeking interest cannot be called in to aid
in derogation and ignorance of the provisions of the agreement. It
is further submitted that the interest for the alleged delay
demanded by the complainant is beyond the scope of the buyer’s
agreement. The complainant cannot demand any interest or
compensation beyond : ipm

th &'law as laid down by the Hon'ble

and conditions incorporated in the

as . as Neelkamal Realtors
Suburban Pvt. L tion of Iridid published in 2018(1) RCR

(C) 298, the liberty e promoters; lopers has been given
U/s 4 to intimate f h offer of -":':_,:‘;_. while complying

the provision b cti 'RERA A¢ as itWas opined that the said
retrospective. 9" of i above said citation are

t for the alleged delay

demanded b nt i scop'e of the buyer's

agreement. @Uﬁ f?l nd any interest or
compensation beyond the terms and conditions incorporated in the

agreement.

k. That without prejudice to the contentions of the respondent, it is
submitted that the present complaint is barred by limitation. The
complainant has alleged that due date of possesslon in respect of
the said unit was 16.10.2017, and therefore, no cause of action is

arisen in favour of the complainant on 16.10.2017, and thus, the
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present complaint is barred by law of limitation
authority lacks jurisdiction. It is also a conceded a
that the project related to the present complaint |
registered with RERA and more than 200 buyers h
settled, meaning to say that demands of more than
duly been satisfied by the respondent by giving the
units, and as such the hon’ble authority also lacks j
That several allottees, i

the ‘

ges

L

said project - gwmg

and the hon'ble

nd admitted fact
has already been
ave already been
200 buyers have

m the respective

urisdiction.

has defaulted in

was an essential,
onceptualization
rmore, when the
as per schedule
ecting on the operation

the project increase

submltted that the

authority of the

rmg of possession,

however, in this case the complainant has already been offered the

possession by the respondent. It is evident
sequence of events, that no illegality can be

respondent. The allegations levelled by the comp

:

m the entire

ibuted to the

Lainant is totally

baseless. Thus, it is most respectfully submitted that the present

complaint deserves to be dismissed at the very thr

eshold.
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m. That, it would be relevant to mention here in case titled as Mr.
Abhishek Mohan Gupta Vs. Mis Ireo Grace Realtech (Pvt.) Ltd.,
complaint No.2044 of 2018, date of first hearing 12.03.2019,
decided on 12.03.2019 by the hon'ble authority, in para no.36, it

was held by the hon'ble authority came across that as per clause
13.3 the respondent has agreed to offer the possession of the said
apartment within a period of 42 months from the date of approval

of building plans and/ or /At

.:‘"" od. The building plan for the
-‘5’"?
projectin QUestlon ‘oved.on 23.07.2013 which contained a

...........

clearance from'Mifistry'of Environmentand Forest, Government of
id environment

T
India before starti st ion of prajeet:The s

approved by e idrting construction. The
i ':' pr z - o 4 |
respondent obtam d the"saideapproval on 27.11.%014. Therefore,

the due date o possession comes ot tobe 27.11.2018 and the

possession h

of decision... G Q R M
Copies of all the relevant docum ave be les and placed on the

record. Their authenticity is not in dispute. Hence, the }:omplamt can be
decided on the basis of these undisputed documents and submissions
made by the parties.

Jurisdiction of the authority
The respondents have raised an objection with regard to jurisdiction of

the authority for entertaining the present complaint and the said plea of
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10.

HARERA

the respondents s&nﬂs rejected. The authority observes that it has
territorial as well as subject matter jurisdiction to adjudicate the present
complaint for the reaséons given below.
E. L. Territorial iurischiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated .?i Gurugram. In the present case, the

he rules and regu[atmns made
or to.the allotte per.the agreement forsple, or to the
association of allottees, as the e, ti _‘ e conveyance of all
the apartments,) ¢ 'may, be, to the allottees,

or the comman at of. e or the competent
authority, a@fj
Provided th 2'respo i ~a he'pro n:h respect to the

structural defect or any other defect for such penod as is referred to
in sub-section (3) of section 14, shall continue even after the
conveyance deed iof all the apartments, plot or buildings, as the case
may be, to the allottees are executed.

Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations cast
upon the promotjers, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

Page 14 of 20




12.

13

14.

B CRUGRA

11.

Complaint No. 690 of 2021

So, in view of the provisions of the Act quoted above, t

he authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter as per provisions of se
the Act leaving aside compensation which is to be
adjudicating officer if pursued by the complainant at a
Findings on the relief sought by the complainant
F.I. Delay possession charges
Relief sought by the »comp'l i '*; __
L 31:12.2020 period

the complainant

respondent no. 1 to P 8% from 0
date of payment to : Ans: d. to the
In the present cor ds to ¢

project and is see
the amount paid},

agreement) provides §

ction 11(4)(a) of
decided by the

later stage.

dent no.1 to pay
| of 42 months
and direct the
1.01.2021 till the
» complainant

ontinue with the
18% interest on
'ment (in short,

1d is reproduced

below: -
“31. The De e Unit any time, within
a period o, ution of Agreement or
within 48 m ining all the required
sanctions a ecessary.for.commencement of construction,
whichever ;@E’L}ﬁ L’{M dues by Buyer and
subject to eur cribed in clause 32.

Further, there shall be a grace period of 6 months allowed to the
Developer over and above the period of 48 months as above in

offering the possession of the Unit.”

At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to all kinds

f-

of terms and conditions of this agreement and application, and the

complainant not being in default under any provisions

f this agreement

and compliance with all provisions, formalities and documentation as
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prescribed by the promoters. The drafting of this clause and

Complaint No. 690 of 2021

incorporation of such conditions are not only vague and uncertain but
so heavily loaded in favor of the promoters and against the allottee that
even a single default by the allottee in fulfilling formalities and
documentations etc. as prescribed by the promoters may make the
possession clause irrelevant for the purpose of allottee and the

commitment date for handing over possession loses its meaning. The

15.

incorporation of such clau e AT

ithe flat buyer ag

reement by the

7 ity towards timely delivery of

ruing after delay

ilder has misused

tiombut to sign on the dotted

roposed to hand

iod of 48 months

t of construction

therefore, the du@U p s

AMICUI
execution of builder buyer agreement i.e 013. The period of 48
atter the builder

months expires on 18.06.2017. Since in the present m
qualified
period/extended period of 6 months in the posse

buyer’'s agreement incorporates reas

obtaining occupation certificate subject to force ma

majeure reasons provided by the promoter are

son  for

months. As no

: the !respondent no.l1,
|
=ted from date of

grace

ssion clause for

jeure. The force

not taken into

consideration by the authority as the promoter has still not applied for
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17.

18.

19.

Complaint No. 690 of 2021

occupation certificate, this quiescent act of promoter cannot be ignored
and accordingly, this grace period of 6 months shall not be allowed to
the promoter at this stage.
Admissibility of delay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at

such rate as may be prescribed :

. as been prescribed under rule 15

uced as under:

i st- [Proviso to section 12,
bsection (7) of section 19]

(1)  Forthep tlorN 2; section 18; and sub-
sections (4) an orest at the rate prescribed”
shall be the al cost of lending rate
+2%.:

; e Bank of In lia marginal
cost of lending-ral it shall Be replaced by such
benchmark lending 'India may fix from
time to time forden

The legislature in i

interest. The rate of interest*so etermmed by the legislature, is

reasonable and 1%1% RfE\«RAard tl:‘e interest, it will
ensure uniform p Ulgml Gerg
Consequently, aGé Si AM Bank of India ie,

https://sbi.co.in, the marginal cost of lending rate (in sh
date i.e, 24.09.2021 is 7.30%. Accordingly, the pri

interest will be marginal cost of lending rate +2% i.e., 9.

Rate of interest to be paid by complainant for d

payments: The definition of term ‘interest’ as define

2(za) of the Act provides that the rate of interest char

ort, MCLR) ason
escribed rate of
30%.

elay in making
d under section

geable from the
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0. 690 of 2021

allottee by the promoter, in case of default, shall be eq

ual to the rate of

interest which the promoter shall be liable to pay the allottee, in case of

default. The relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by ti
or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the all
promoter, in case of default, shall be equal to the rat
which the promoter shall be liable to pay the allotte
default.

(ii)  the interest payable hy‘the promoter to the allo
from the date the prom ‘3"4 - ’:f'

refunded, and the interest ; bl
shall be from the date”the @

charged at the j 5: es¢ri

no.l/promoter

was to be delivered within a period of 48 months from d
or the date of commencement of construction which w

plus grace period of 6 months. As no approval/sanction

he promoter

e by the
of interest

é, in case of

ee shall be

e promoter
nent to the

iplainant shall be
the respondent

the complainant

and submissions

, the authority is

: agre;ement executed

CURUGR A

ate of agreement
rhichever is later

has been placed

on record by the respondent no.1, therefore, the due date of possession

has been calculated from date of execution of builder t

ie, 18.06.2013. As far as grace period is concern

disallowed for the reasons quoted above. Therefore,

I
yuyer agreement

ed, the same is

the due date of
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22.

HARERA

handing over possession is 18.06.2017. The respondent no.1 has not
offered the possession of the subject unit till date. Accordingly, it is the
failure of the respondent no.1/promoter to fulfil its obligations and
responsibilities as per the builder buyer’s agreement to hand over the
possession within the stipulated period. Accordlngly, the non-
compliance of the mandate contained in section 11}4)(5&) read with
proviso to section 18(1) of the Act on the part of the r spondent no.l is
established. As such the allottee7shall be paid, by the p omoter interest
i ',% possession i.e., 18.06.2017 till
)

for every month of delay fro m du

the handing over of possession 3

obtaining OC. ‘
Directions of th ::'?-_" ithor

a. The respondent.o.Lis dir
rate of "_'.:'_- % B 5 |
possession i. W mﬁ'ﬂrﬁﬂer of possession after
obtaining OC.
b. The arrears of such interest accrued from 18.06.2017 till the date

.pay interest T the prescribed

from the due date of

of order by the authority shall be paid by the promoter to the
allottee within a period of 90 days from date of this order and
interest for everyi month of delay shall be paid by the promoter to
the allottee before 10t of the subsequent month as per rule 16(2)

of the rules.
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c. The complainant is directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period.
d. The rate of interést chargeable from the complainant-allottee by
the promoter, in case of default shall be charged at the prescribed
rate ie, 9.30% h'y the respondent no.1/promoters which is the
same rate of interest which the promoters shall be liable to pay the

allottee, in case ofidefault i.e., the delayed possession charges as per

the complainant
The respondent
s from the
ter being part of
led by Hon'’ble
020 decided on

—

m'} GURUG RAgporkusar o

Haryana Real Estate Regulatory Authority, Guruéram
Dated: 24.09.2021 ‘

Judgement upload{ed on 16.12.2021.
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