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AUTHORITY, GURUGRAM
Complaint no. ¢ 3029 0f2020
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Shri Samir Kumar ' ' Member
Shri Vijay Kumar Goyal Member
APPEARANCE:

Shri Anuranjan Patney : ! Complainant in person
Shri ].K. Dang Advocate for the respondent

ORDER

1. The present complaint dated 05.10.2020 has been filed by the
complainants/allottees in Form CRA under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (in short, the Rules) for violation of section 11(4)(a) of the Act

wherein it is inter alia prescribed that the promoter shall be responsible
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for all obligations, responsibilities and functions to the allottee as per
the agreement for sale executed inter se them.

Since, the buyer’s agreement has been executed on 21.07.2010 i.e. prior
to the commencement of the Act ibid, therefore, the penal proceedings
cannot be initiated retrospectively. Hence, the authority has decided to
treat the present complaint as an application for non-compliance of

statutory obligation on part of the. promoter/respondent in terms of

section 34(f) of the Act ibid. “f’
"’.."-‘—-.I s
Project and unit related details* d

‘-f "“'ﬂ'.‘. M'

W

The particulars of the prn;Ect !:hé hﬁ%‘ cﬂ" sale consideration, the
amount paid by the -cumplainants, date of prpp?sed handing over the

possession, delay permd if any, have been dEta[led in the following

q 4 . [
tabular form: /AN
LE M LW o)
S.No. | Heads N - ”[Q—féfrgmtiun
1. Project name and location Palm Hills, Sector 77, Gurugram.
2. Project area 2_?.34 acres
3. Nature of the pgp;e:t L 4 _1 { 1sing colony
4. DTCP license no. and va:h-;my‘ a) 56 pf 2009 dated 31.08.2009 |
1
status [:Fﬂl" 24 4B.ETEEJ
Valid /renewed up to 30.08.2024
b) 62 of 2013 dated 05.08.2013
(For 4.87 acres)
Valid /renewed up to 04.08.2019
5. HRERA registered/ not registered Registered vide no. 256 of 2017
dated 03.10.2017 for 45425.87 sq.
mtrs,
6. HRERA registration valid up to 02.10.2022
7y Occupation certificate received on | 24.12.2019
[Page 120 of reply]
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8. Provisional allotment letter dated | 29.03.2010 '
[Page 40 of reply]
9. Unit no. PH3-12-0602, 6* floor, building no.
12
[Page 23 of complaint]
10, Unit measuring 1450 sq. ft.
p 5 2 Date of execution of buyer's | 21.07.2010
agreement [Page 21 of complaint]
12. Payment plan Construction linked payment plan

[Page 51 of complaint]

13. Total consideration as, .per | Rs.58,13,508/-
statement of account %ﬁ#ﬁd':'
04.08.2021 at page 113 of reply
14. | Total amount paid.-by" ‘the| Rs.61,91,912/-
complainants as t ROf [ ™
account dated Dfﬂg m . ¢,
114 of reply f " B N Ve
15, Datenfstartﬁfﬁn tructiﬁﬂ‘iﬁp 25.02.2011
statement ‘account dated.
04.08. znzgat_p e 113 ofreply
16. | Due date of Eﬂ:ﬁry of pmsessiun 25:11.2013
as per clause,11(a) of the said g
agreement i &WJ s from rhqa [Note: Grace period is not included]
date of start ‘of«on g’:cﬁun ”p!us ‘W
grace period B3, th&,fm‘:

applying and ob e GC/0C | \ 2y
in respect of the unit” andj,ur the
project. |

[Page 34 of complaint g B B 4

17. Date of offer of possession to the | 26. ﬁ.‘:fﬂl%
cumpiatnamh Ml =TV - {Eage 72 of complaint]
18. Delay in handipg twer passﬁ'ssiun 6 years 3 months 1 day
w.ef 25.11.2013 till 26.02.2020
i.e. date of offer of possession
(26.12.2019) + 2 months

B. Facts of the complaint
4. The complainants have made following submissions in the complaint:
i. That the respondent claim itself as reputed builder and big real

estate player. The respondent gave advertisement in various
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i.

leading newspapers about their forthcoming project named “Palm
Hills” in Sector 77 Gurgaon promising various advantages, like
world class amenities and timely completion/execution of the
project etc. Relying on the promise and undertakings given by the
respondent, the complainants booked a unit measuring super area
1450 sq. ft. in aforesaid project of the respondent. Thereafter, the
buyer's agreement was executed on 21.07.2010 between the
complainant & Ms. Shilféf gtney as co-applicant and the

F-q‘_r

respondent. The total sales censrd?éﬁtiun being Rs54,75,829.02 /-
including covered car park, efuh memhershlp, EDC etc

That as per clause 11(a) of the huyer ssaﬁ'réement the possession
of the booked flat/unit shall be glven Wit?m 33 months plus 3
months grace period from the date e{ start of construction. The
construction started on 25022ﬂlleeper statement of account
provided by the respondent. .I F.

That out of the gpt;il_g_,alee%er},gid_e%ﬁ&en;bf;fiRs.Stl,?S,Bzg.UZ{-, the
complainants have paid an emeunt ef Rs53,41,772/-1.e., over 97%
of the total sales consideration excluding other charges in
accordance with statement of account dated 07.01.2020. As per
clause 13(a) of the buyer’s agreement dated 21.07.2010, in the

event of failure of the respondent to deliver the possession of the

said unit within the stipulated time period, then compensation at
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iv.

the rate of Rs.7.50 per sq. ft. per month of the super area of the unit
(1450 sq. ft.) till the date of possession was to be paid.

That there is a huge delay in completion of the above-mentioned
project by the respondent which amounts to breach of the terms
and conditions of the buyer’s agreement dated 21.07.2010. The
respondent has committed a grave deficiency on its part and
adopted serious unfair trade practice by failing to deliver the
possession of the bnnkeﬂ;&ni_twithm the prescribed time frame of
33 months from the d.at:;r dfcunstrucnon The letter of possession
of the unit PH3-12~0602 wasTﬂnaHy sent vide letter ref. no.
PHSK?GBZZ‘? Pﬁ1{201912262054[}10?1 dated 26.12.2019.

That since thE cumpensatmn amnunt was considered grossly
inadequate, a Ietter for enhanceﬁ compensation was forwarded to
the respandeﬁt-' via et'naji on 23‘01'2020 The respondent
telephonically mfurmed thatan increase of Rs.2,50 per sq. ft. on the
cnmpensatmn arnund lﬂ 02 2020. The same was not considered
adequate to compensate for the financial loss (interest on
borrowed capital, tax rebate on housing loan, loss of interest etc.
considering over 53 lakhs was paid to the respondent and the delay
is of over 6 years) that has been incurred by the complainants for
the delayed possession of the unit.

That on the ground of parity and equity, the respondents also be

subjected to pay the same rate of interest, hence the respondents
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pay interest on the amount paid by the complainants @ 24% per
annum from the promised date of the possession till the
apartment/flat is actually delivered to the complainants. It is
however pertinent to mention here that the respondent is charging
interest @ 24 % on the delayed payment which is totally unfair
trade practice and this shows the respondent’s malafide and

dishonest motives and iju-j:ejgltiqn to cheat and defraud the

4':‘7‘::"' k-

complainants, W :_ﬁ_;i;éﬁ
C. Relief sought by the cumplain‘;;t‘;
5. The complainants have Hled iﬁ%fﬁi‘é,s;e.{g"{nmpliant for seeking
following reliefs: = =~ | A I'll ;2:7_?1’:.
i.  Direct the respondents to handover the ;oisessinn of unit along
with delay possession charges as on prescribed rate of interest per
annum, NN | et w:r’ﬂ;‘(

ii. Any other relief which this Hun'"bl.e"aﬁ.thurity deems fit and proper
may also be granted In favour the complainants.

6. On the date of hearing | the ~authority; explained to the
respondent/promoter about the cﬁﬁ.trévénéiun'as alleged to have been
committed in relation to section 11(4)(a) of the Act to plead guilty or
not to plead guilty.

D. Reply by the respondent

7. The respondent has raised certain preliminary objections and has

contested the present complaint on the following grounds:
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ii.

That the complainants have filed the present complaint seeking
interest on account of the alleged delay in delivering possession of
the unit booked by the complainants. The complaints pertaining to
refund, compensation and interest are to be decided by the
adjudicating officer under section 71 of the act read with rule 29 of
the rules and not by this hon'ble authority. The present complaint
is liable to be dismissed on this ground alone. Moreover, it is
respectfully submitted that the adjudicating officer derives his

g
jurisdiction from the Centﬁalmﬂct which cannot be negated by the

i o A

-

rules made thgr&under.;.- 3

That the Prgé;égnt camﬁlaim—: is based on an erroneous
interpretaﬁé}ubﬁ the__prdvisinns' of the Act as well as an incorrect
understandi;ig'-; of the terms and .conditions of the buyer's
agreement dated 20.07.2019. That the provisions of the Act are not
retrospective in nature. The provisions of the Act cannot undo or
modify the t%_-'n;? ?f ﬁ.in a'grbEI‘bEHEduly I.Eﬁecuted prior to coming
into effect of the Act; It is further submitted that merely because
the Act applies to ongoing projects which are registered with the
authority, the Act cannot be said to be operating retrospectively.
The provisions of the Act relied upon by the complainants for
seeking interest cannot be called in to aid in derogation and
ignorance of the provisions of the buyer’s agreement. The interest

for the alleged delay demanded by the complainants is beyond the
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il

iv.

scope of the buyer’s agreement. The complainants cannot demand
any interest or compensation beyond the terms and conditions
incorporated in the buyer's agreement.

That the complaint is bad for non-joinder of necessary party. The
co-allottee of the unit in question, Mrs. Shilpa Patney has not been
impleaded as a party to the present complaint. The complaint is
liable to be dismissed on this. ground alone.

That apartment bearing. nga, Paa;-lz 0602, admeasuring 1450 sq,
ft. approx. of super are;; ’wgs _provisionally allotted to the
complainant and co alIettee v;de;ﬁ%nvfemmal allotment letter dated
29.03.2010. Thereafter, the buyer’s agre_em_ent was willingly and
voluntarily executed by the paru'es on 20.07.2010. The
eemplamant end cn a]lutteelhaﬁ agilreed :u;i undertaken to make
payment of sale consideration in,l gﬁegfdanee with the payment
plan but failed to do-so. .Cdnseqeently, the respondent was
constrained to-issue demand égjeeiéﬂeeﬂ:ar}&ﬁ:emindere for payment
to the complainant and ee-aliee:tee. Steteenent of account dated
04.08.2021 reflects the paymeﬁts .made by the complainants and
the delayed payment interest accrued thereon.

That the construction of the apartment/tower was completed in
the month of April 2017 and application for issuance of occupation

certificate was made on 26.04.2017. Occupation certificate has

been issued by the competent authority on 24.12.2019. Thereafter,
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vi.

vii,

vide offer of possession letter dated 26.12.2019, the respondent
has offered possession of the apartment to the complainant and co
allottee and called upon them to make payment of balance sale
consideration and complete the requisite formalities to enable the
respondent to hand over possession to the complainant and co
allottee.

That as a gesture of gundwﬂL the respondent has proceeded to
credit compensation a%ﬁunﬂng to Rs.7,61,905/- to the
complainants which has bean ciuI}r accepted by them. There is no
equity in favup*r uf t.he g:umplain'ﬁnts and the instant complaint is
liable to be dlsmlssed at the threshold. The respondent has
credited a sﬁrn"-df Rs 1'8 926,‘- towards credit on account of Anti-
profiting ad]usted in the account of the complainants, which has
been duly ar::cept.ed by thacump!ainants and Rs.9,510/- on account
of Early Payment Rehate (Ef'l%] W’iﬂmut prejudice to the rights of
the respondent; .i:_lelajz__gd inl_;eres_st-if any has to calculated only on the
amounts dePusitgd by, the, allutteesfcumplamants towards the
basic pnnclﬁl:a;nuunt uf the umt in quesnun and not on any
amount credited by the respondent, or any payment made by the
allottees/complainants towards delayed payment charges or any
taxes/statutory payments etc.

That the contractual relationship between the complainants and

the respondent is governed by the buyer's agreement dated

Page 9 of 29



HARERA
v GURUGRAM Complaint No. 3029 of 2020

viii.

20.07.2010. Clause 13 of the buyer's agreement provides that
compensation for any delay in delivery of possession shall only be
given to such allottees who are not in default of their obligations
envisaged under the agreement and who have not defaulted in
payment of instalments as per the payment plan incorporated in
the agreement. In case of delay caused due to non- receipt of
occupation certificate, completion certificate or any other
permission/sanction &:omfu‘ip competent authorities, no
compensation or any uthéffe;}rﬁp&satlan shall be payable to the
allottees. The cnmpiamants havmg defaulted in timely payment of
instalments, is/was thus not entlt]ed tn any compensation or
penalty or any amount tpwards;- t_n!}e}?ésft under the buyer's
agreement. ‘ -
That clause 11(b)(iv) of the buyer’s agreement that in case of any
default/delay by the allottees-ifi ‘payment as per schedule of
payment incarpnrated in tl'ie hu;ra;"s fa%'reement the date of
handing over of possession shall be extended accordingly, solely on
the respondent’s discretion till the p;ayment of all outstanding
amounts to the satisfaction of the respondent. Since, the
complainants have defaulted in timely remittance of payments as
per schedule of payment the date of delivery of possession is not

liable to be determined in the manner sought to be done by the

complainants.
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ix. That despite there being a number of defaulters in the project, the
respondent itself infused funds into the project and has diligently
developed the project in question. The respondent submitted an
application dated 26.04.2017 to the competent authority for
issuance of the occupation certificate. The occupation certificate
was thereafter granted on 24.12.2019 vide memo bearing no. ZP-
567~‘v’ol-Ij}D[RD}}ZDleBl-QB#. It is pertinent to note that once an
application for grant u{ ﬁ%ﬁ:upannn certificate is submitted for
approval in the ufﬁce of the concerned statutory authority, the
respondent ceases to have ::myr cﬂntrnl over the same. The grant of
occupation cerlgﬁtate is the prerogative of the concerned statutory
authority G}rer {whtch the rESpunde:nt cannot exercise any
influence. As far as respendent is cnncerned it has diligently and
sincerely pursugd the matter- with the concerned statutory
authority for ubtammg af th&uccupatmn certificate. Therefore, the
time period utlli;ed li‘y the cnncerned statutory authority for grant
of occupation certificate is necessarily required to be excluded
from the cmﬁ;iuéatiun of time period utilised by the respondent for
implementation and development of the project.

x. That the respondent submitted that the project has got delayed on
account of following reasons which were/are beyond the power

and control of the respondent. Firstly, the National Building Code

was revised in the year 2016 and in terms of the same, all high-rise
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xi.

buildings (i.e. buildings having area of less than 500 $q. mtrs. and
above), irrespective of area of each floor, are now required to have
two staircases. Eventually, so as not to cause any further delay in
the project and so as to avoid jeopardising the safety of the
occupants of the buildings in question including the building in
which the unit in question is situated, the respondent took a
decision to go ahead and construct the second staircase. It is
expected that the cnnst“rjicﬁaﬂr of the second staircase will be
completed in a year's h;a“f?hé"j‘“eafter upon issuance of the
occupation certificate and suhj&hm“‘:‘jﬁcce majeure conditions,
possession of the apartment shall be Uffered to the complainants.
Secondly, the respondent had to engagehtha: éerwces of Mitra Guha,
a reputed contractor in real estqte tﬂr.. pru\nde multi-level car
parking in the project. 'Fhe said ﬂjntractor started raising certain
false and frivolous issues wn*th' th*e respundent due to which the
contractor slowed down the prugreﬁ of \*.Lark at site. Any lack of
performance - from a. reputed cannot be attributed to the
respondent as the same was b'e;rm;-i:!: fis cu};t!rnl.

That the respondent has duly fulfilled its obligations under the
buyer’s agreement by completing construction and had offered
possession of duly completed the unit in question through the
letter of offer of possession dated 26.12.2019 to the complainants.

The complainants were called upon to make balance payment and
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xil,

complete the formalities/documentation necessary for handover
of the office space to them. However, the complainants
intentionally refrained from doing the needful. The complainants
do not have adequate funds to remit the balance payment requisite
for obtaining possession in terms of the buyer’s agreement and
consequently in order to needlessly linger on the matter, the
complainants have preferred the instant complaint.

That the project of the respendent has been registered under the
Act and the rulee. Remstretien certificate was granted by the
Haryana Real Estate Ragulatery Autherity vide memo no. HRERA-

606/2017/124‘8 dated 03.10.2017. It issubmitted that this hon'ble
authority has granted 02.10,2022 as the date of completion of the
project and tﬁé}_‘-’etfu:g_'ereau'se of action, if any, would accrue in favour
of the cemplajria.ete;e file a complaint .fer seeking any interest as
alleged if and only the'.respnndent fails to offer possession of the
unit in ques@ﬂ:rrﬁﬂﬁ'ﬁn t]_ie’-af@reseid-ﬁme.‘-:'ln any case, it needs to
be taken mtu reelqomng that the respondent has already completed
the censtructlen efrhe umt in question and has offered possession
thereof to the complainants. Therefore, no cause of action can be
construed to have arisen in favor of the complainants in the facts
and circumstances of the case. Thus, it is most respectfully
submitted that the present complaint deserves to be dismissed at

the very threshold.

Page 13 of 29



& GlURUGRAM Complaint No. 3029 of 2020

10.

11.

i HARERA

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents.

Jurisdiction of the authority

The preliminary objections raised by the respondent regarding
jurisdiction of the authority to entertain the present complaint stands
rejected. The authority observed that- it has territorial as well as subject
matter jurisdiction to ad]udigaﬁ»ﬁ“g_?gresent complaint for the reasons

given below: A LAVIRE 2N

-
) L .
AL L.... F . %
o ‘T'hr N

EI Territorial jurisdiction o 8
As per notification no. 1{92};01?-;’[‘@ datgﬁ*-;_14.12.201? issued by
Town and Country Plannmg Departlnel;lll;l I?atry?rna the jurisdiction of
Real Estate Regulamry‘ Authant}*, GumgTiaT shall be entire Gurugram
District for all purpose mt‘f‘l offices srfua:‘.ed in ’Gurugram In the present
case, the project in question.is situated within the planning area of
Gurugram District, therefure this*aml}u{_{‘ty{ﬂ%s complete territorial
jurisdiction to deal with the present complaint. ,

E.Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the

Page 14 of 29



2 GURUGRAM Complaint No. 3029 of 2020

12.

13,

HARERA

allottees as per the agreement for sale, or to the association of allottees, as
the case may be, till the conveyance of all the apartments, plots or buildings,
as the case may be, to the allottees, or the common areas to the association
of allottees or the competent authority, as the case may be;

The provision of assured returns is part of the builder buyer’s agreement,
as per clause 15 of the BBA dated....... Accordingly, the promoter is
responsible for all obligations/responsibilities and functions including
payment of assured returns as provided in Builder Buyer's Agreement.

Section 34-Functions of the Authority:

24(f) of the Act provides tc ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this Act
and the rules and re,gu.'a:mns maderhereunder

So, in view of the provisions nfi';[:i‘é / t quoted above, the authority has
complete jurisdiction te t‘i:c;djenrthe complaint regarding non-
compliance of nbhgatmns b;rthe pmmeter as per provisions of section
11(4)(a) of the Aﬁhle%trmg aside cnmpensatian which is to be decided
by the adjudicating officer-if pursued by the complainants at a later

stage.

Findings on the nbi‘e@ﬁqrtjs*ﬂis_ed by the respondent

F.I Objection regardiﬁg Jjuﬁﬁdii:tiun of authority w.r.t. buyer's
agreement executed prior to cominginto force of the Act
The respondent cﬁnténdeﬂ that authorityis deprived of the jurisdiction

to go into the interpretation of, or rights of the parties inter-se in
accordance with the buyer’s agreement executed between the parties
and no agreement for sale as referred to under the provisions of the Act
or the said rules has been executed inter se parties. The respondent
further submitted that the provisions of the Act are not retrospective in

nature and the provisions of the Act cannot undo or modify the terms of

buyer’s agreement duly executed prior to coming into effect of the Act.
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14. The authority is of the view that the Act nowhere provides, nor can be
so construed, that all previous agreements will be re-written after
coming into force of the Act. Therefore, the provisions of the Act, rules
and agreement have to be read and interpreted harmoniously.
However, if the Act has provided for dealing with certain specific

provisions/situation in a specific/particular manner, then that situation

will be dealt with in accordance with the Act and the rules after the date

NE PR Nl
. " - Y o
of coming into force of the A\cgan%thhe rules. Numerous provisions of

the Act save the provisions of th‘E;&g;‘&Et_"il‘&Ilﬁ made between the buyers

and sellers. The siaifl- Cuntgnﬂénggx;‘béabMQheld in the landmark

judgment of Neelkamal Renfmrsl.ﬁjburﬁgﬁ. Pvt. Ltd. Vs. UOI and
others. (W.P 2737 of 2017) which prﬂﬁdesfaﬁllf'lder:

“119. Under the provisions of Section 1 S.Ithﬁ"q&tay in handing over the

122,

possession wouldbe counted from the date mentioned in the
agreement for sale entered into by tﬁp-fﬂﬁmater and the allottee
prior to its reg:'m'_dﬁdn-undgr;ﬂ&ﬂzl‘*ﬂn er the provisions of RERA,
the promoter is given-a facility to-revise the date of completion of
project and declareg the same under Section 4. The RERA does not
contemplate i"_iawrff_ing of Ei:mﬁra;t between the flat purchaser and
the promoter.... "PAYe

We have already discussed that above stated provisions of the RERA
are not retrospective.in nature. They may te some extent be having
a retroactive or quasi rétroactive effect but then on that ground the
validity of the provisions of RERA cannot be challenged. The
Parliament is competent enough to legisiate law having
retrospective or retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the parties in the
larger public interest. We do not have any doubt in our mind that the
RERA has been framed in the larger public interest after a thorough
study and discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its detailed
reports.”
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Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.
Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real
Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi

retroactive to some extent in operation and will be applicable to the
agreements for sale entered into even prior to coming into operation

Fthe Act w ! . llin gt ; Lt
Hence in case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the allottee shall be
entitled to the mteresp’g'uﬂayed possession charges on the
reasonable rate of fnmﬂ: as provided in Rule 15 of the rules and
one sided, unfair and un aﬂpbﬁr rate of cnmpensar.mn mentioned
in the agreement fpr"sa e :# ﬁ'qbfe tobe :gnared

16. The agreements are’ ‘sacrosanct save and except for the provisions

17.

which have been abrogated by the Act itself. Further, it is noted that the
builder-buyer agreements have been executed.in the manner that there
is no scope left tt:i%._t'i;;g a}ldttee., to negotiate any of the clauses contained
therein. Therefure?ﬁl.:\h'é" ;}rtilmilty is of the view that the charges payable
under various heads shall /5é payable as per the agreed terms and
conditions of theibuyer’'s agreement subject to the condition that the
same are in accurda%c;_v}iithkthe plansfpermmsiuns approved by the
respective depar!:_ments / r.'om_petent authorities and are not in
contravention of the Act and are not unreasonable or exorbitant in

nature.

F.Il Objection regarding non-joinder of necessary party
The respondent submitted that the complaint is bad for non-joinder of

necessary party. The co-allottee of the unit in question, Mrs Shilpa
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18.

19,

20.

HARERA

Patney, has not been impleaded as a party to the present complaint. The
complaint is liable to be dismissed on this ground alone.

The counsel for the complainants has moved an application dated
05.08.2021 for impleadment of necessary party and has filed amended
memo of parties to this effect. Also, the authority observed that the
entire complaint has been signed by the co-allottee as well. The
application filed on behalf of the t:ninplainants is hereby allowed as the
co-applicant i.e. Mrs. Shilpa Paﬁmﬁ fs a necessary party and has real
interest in the decision nFthe pmsant;cnmplalnt Accordingly, the name

w ¥t -t,-_.u.h e x{ #

of Mrs. Shilpa Patnéy, be adﬁed to ’th‘g memu‘of parties of the present

s \
matter.

F.1I1 Objection regarding handing over possession as per declaration
given under section4(2)(1)(C) of RERA Act
The respondent submitted that authority haié‘ranted 02.10.2022 as the

date of completion of :he pruject an:i ﬂ'i;refnre cause of action, if any,
would accrue in favour of the camplalnants to file a complaint for
seeking any interest as allegn‘;;.fl if agld ngly*h‘g respnndent fails to offer
possession of the unit in question’ w;thr@ the aforesaid time. Thus, the
complaint is liable to be dismissed oﬂ this ground alone. Therefore, next
question of determination is whether the respondent is entitled to avail
the time given to him by the authority at the time of registering the
project under section 3 & 4 of the Act.

Itis now settled law that the provisions of the Act and the rules are also

applicable to ongoing project and the term ongoing project has been
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defined in rule 2(1)(o) of the rules. The new as well as the ongoing
project are required to be registered under section 3 and section 4 of
the Act.

Section 4(2)(1)(C) of the Act requires that while applying for
registration of the real estate project, the promoter has to file a
declaration under section 4(2)(1)(C) of the Act and the same is
reproduced as under: -

Section 4: - Application for reg{;.gpun‘on of real estate projects

(2)The promoter shall &m:fﬂs& the following documents along with the
application refermd to.in su#-sectian YT T B —

(1): -a dec!araﬂfan. suppﬂned by an q,ﬁ‘?daqu which shall be signed by the
pmmapﬁg ,pr;_mny pefsan autharised. by the promoter, stating: —
.......... £ 2.

(C) the time period within which he undertakes to complete the
project ar.phase thereof, as the case may be...."

The time period for E;anqgmg over the possession is committed by the
builder as per the reliavﬁnt ""I“"ﬁse éﬂ’ bﬂ?ers agreement and the
commitment of the promoter regarding handing over of possession of
the unit is taken accordingly. The new timeline indicated in respect of
ongoing project :by._f;he_ promoter while making an application for
registration of the prcﬁect does not change the commitment of the
promoter to hand over the possession by the due date as per the buyer’s
agreement. The new timeline as indicated by the promoter in the
declaration under section 4(2)(1)(C) is now the new timeline as
indicated by him for the completion of the project. Although, penal

proceedings shall not be initiated against the builder for not meeting
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23.

24.

the committed due date of possession but now, if the promoter fails to
complete the project in declared timeline, then he is liable for penal
proceedings. The E]ue date of possession as per the agreement remains
unchanged and promoter is liable for the consequences and obligations
arising out of failure in handing over possession by the due date as
committed by him in the apartment buyer agreement and he is liable
for the delayed possession eharges as provided in proviso to section
18(1) of the Act. The same tssueha&bpen dealt by hon'ble Bombay High
Court in case titled as Neeikm;ﬁ;} ééaftnrs Suburban Pvt. Ltd. and anr.
vs Union of India and ors. and has -anervedﬁs under:

[

“119. Under the provisions of Section 18, the defqy in handing over the
possession would be counted fmm the date mentioned in the agreement
for sale entered into by the pmmacer qnd’ t§e allottee prior to its
registration under RERA. Under the provisions 0f RERA, the promoter is
given a facility to revise the ufatze af ﬂnmpi&ﬂan of project and decfare
the same under Section 4.

Findings on the relief sought Eyiﬁé{'&tﬁfplainants

G.I' Delay possession charges L. | | _ Hé

Relief sought by the cumplaiiiaﬁté: Direct the respondents to
handover the possession of unit along with delay possession charges as
on prescribed rate of interest per annum.

In the present complaint, the cum_plainams intend to continue with the

projectand are seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation
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18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

25. As per clause 11(a) of the agreement provided for time period for

handing over of possession and is reproduced below:

“11. POSSESSION

(a) Time of handing uver'thépdﬁsﬁsfan
Subject to terms of t Lﬁ' Mene’ subject to the Allottee(s) having
complied with all the te ﬁ:d conditions of this Buyer’s Agreement, and
not being in default-under tfny of the provisions of this Buyer’s Agreement
and compliance with all pmvfsfene formalities, documentation etc. as
prescribed by the Company, the Company proposes to hand over the
possession of the unit within 33 months from the date of start of
construction; subject to timely compliance of the provisions of the Buyer's
Agreementhy the Allottee. The Allottee(s) agrees and understands that the
Company shall be en.':.rr.'&'a‘ to.a grace period of 3 months, for applying and
ebtemmg the cg}np!enen certificate/occupation certificate in respect of
the Unit andfar the Project.”

26. Atthe outset, it is rele\fantte t:ernment nn the preset possession clause

of the agreement wherein the__'pnssessienhes been subjected to all kinds
of terms and eenM ns of tF@e eemettt, and the complainants not
being in default undelr any previetens of this agreement and compliance
with all provisions, formalities and documentation as prescribed by the
promoter. The drafting of this clause and incorporation of such
conditions are not only vague and uncertain but so heavily loaded in
favour of the promoter and against the allottee that even a single default

by the allottee in fulfilling formalities and documentations etc. as

prescribed by the promoter may make the possession clause irrelevant
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for the purpose of allottee and the commitment time period for handing
over possession loses its meaning. The incorporation of such clause in
the buyer’s agreement by the promoter is just to evade the liability
towards timely delivery of subject unit and to deprive the allottee of his
right accruing after delay in possession. This is just to comment as to
how the builder has misused his dominant position and drafted such
mischievous clause in the agreement and the allottee is left with no
option but to sign on the dutte@};nep

Admissibility of grace periu;i The grnmnter has proposed to hand
over the possession of the sairi urlit witﬁ(n 33 (thirty-three) months
from the date of start nfcunstructiun and furthier prowded in agreement
that promoter shall be entitled to a grace permd of 3 months for
applying and ubtaimng completion certlf’ icate/occupation certificate in
respect of said unit. The date of start_é{ cnnzt/:*ut:nnn is 25.02.2011 as
per statement of account datédlﬂzl bE‘fDZI The period of 33 months
expired on 25.11.2013. ﬂsa matterﬂffact l:he promoter has not applied
to the concerned authurlty fﬂr ntrtamlng completion certificate/
occupation certificate within the tlme Iimlt prescnhed by the promoter
in the buyer’s agreement. As per the settled law one cannot be allowed
to take advantage of his own wrong. Accordingly, this grace period of 3
months cannot be allowed to the promoter at this stage.

Admissibility of delay possession charges at prescribed rate of

interest: The complainants are seeking delay possession charges at the
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prescribed rate. Proviso to section 18 provides that where an allottee
does not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (4) and subsection (7) of section 19f
(1)  For the purpose of prai"is‘a to section 12; section 18; and sub-
sections (4) and (7] \,sgc.'tm:r 19, the “interest at the rate
prescribed” shall be ﬂu; 3 ¢ I:e Bank of India highest marginal cost
of lending rate +2%.: "1
Provided thatin Ease*the Smte Bank of India marginal cost of
lending rate (MELR) is'not in use, it shall be replaced by such
benchmarﬂfﬂﬂdﬂng rates which 'the State Bank of India may fix

from nme tn‘.rmfe for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

rule 15 of the rulesthas determined the prescribed rate of interest. The
rate of interest so determmed by the legtslature, is reasonable and if the
said rule is fulluwéh EG} awar& the mte‘res’t it will ensure uniform
practice in all the cases

Taking the case from @nu;her angle, the complainants-allottees were
entitled to the clelayed possession charges{mterest only at the rate of
Rs.7.50/- per sq. Pt. per.mﬂnth as per clause 13(a) of the buyer's
agreement for the period of such delay; whereas, as per clause 1.2(b) of
the buyer's agreement, the promoter was entitled to interest @ 24% per
annum compounded at the time of every succeeding instalment for the
delayed payments. The functions of the authority are to safeguard the

interest of the aggrieved person, may be the allottee or the promoter.
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The rights of the parties are to be balanced and must be equitable. The
promoter cannot be allowed to take undue advantage of his dominate
position and to exploit the needs of the home buyers. This authority is
duty bound to take into consideration the legislative intent i.e, to
protect the interest of the consumers/allottees in the real estate sector.
The clauses of the buyer’s agreement entered into between the parties
are one-sided, unfair and unreasnnable with respect to the grant of
interest for delayed pussessi?n”é ]Iﬁ-« are various other clauses in the
buyer's agreement which gwe‘ sweeplng \powers to the promoter to
cancel the allotment and fnrfgjt_t;l;_a_?;nn@; paid. Thus, the terms and
conditions of the buyer's agreeme_r;;_;gt__'e ex ne-sided, unfair and
unreasonable, and the same éhaiI’cuﬁ.stiéuteLelfair trade practice on
the part of the promoter, These type:m uf; dim:rlminatury terms and

conditions of the buyer's agreamentiﬁll nﬂt be final and binding.

Consequently, as per website of the State Bank of India ie,,

" N

https://sbi.co.in, the: mafgma] cﬂsbnf I%%ingﬁte (in short, MCLR) as
on date i.e, 19.10.2021 is ?.30%. Accordingl_}r. the prescribed rate of

interest will be marginal cost of lending ratr; +2% i.e., 9.30%.

Rate of interest to be paid by complainants for delay in making
payments: The respondent contended that the complainants have
defaulted in making timely payments of the instalments as per the
payment plan, therefore, the complainants are liable to pay interest on

the outstanding payments.
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The authority observed that the definition of term ‘interest’ as defined
under section 2(za) of the Act provides that the rate of interest
chargeable from the allottee by the promoter, in case of default, shall be
equal to the rate of interest which the promoter shall be liable to pay

the allottee, in case of default. The relevant section is reproduced below:

“(za) "interest” means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable ﬁ'om the allottee by the promoter,
in case of default, shall be @ 'I"l' to the rate of interest which the
promoter shall be liable'to pay the allottee, in case of default;

(ii)  the interest payable by the promater to the allottee shall be from
the date the pmma?er mﬂvﬁd the amount or any part thereof till
the date the ameunt or part thereof and interest thereon is
refundedgun& the interest payable by the allottee to the promoter
shall be from' the date the allottee defaults in payment to the
promotertillthe date it is paidy”

Therefore, mteree;l;fbﬂ_ thgidelgy p_ayéheu-ts from the complainants shall

be charged at "-'.'the. :presc"ibed rate ie, 930% by the
respondent/ promnter WI;lich is-the same as is being granted to the
complainants in case ofdela#”jjeﬂmpésﬁnéssmn charges

On consideration éﬁ:ﬁe Fdo%mgeﬁts—&avall;ﬁ_ble on record and submissions
made by the parﬁeg-_rjeg;rﬂ_ing contravention as per provisions of the
Act, the authnrity'i's sla.tir:fied that the respondent is in contravention of
the section 11(4)(a) of the Act by not handing over possession by the
due date as per the agreement. By virtue of clause 11(a) of the buyer’s
agreement executed between the parties on 21.07.2010, possession of

the booked unit was to be delivered within a period of 33 months from

the date of start of construction i.e. 25.02.2011. As far as grace period is
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concerned, the same is disallowed for the reasons quoted above.
Therefore, the due date of handing over possession comes out to be
25.11.2013. The respondent has offered possession of the subject unit
on 26.12.2019 after receipt of occupation certificate dated 24.12.2019.
The authority is of the considered view that there is delay on the part of
the respondent to offer physical possession of the allotted unit to the
complainants as per the terms and conditions of the buyer's agreement
dated 21.07.2010 executed hew;;n{he parties.

Section 19(10) of the Act ubligates the a]!u;tee to take possession of the
subject unit within 2 rnpnt[;s Frum "‘tﬁe da% f receipt of occupation
certificate. In the present mmplaint the D?'cu‘patmn certificate was
granted by the competent authority on 24.12.2019. However, the
respondent offered the possessiun uf tﬁ? Anit in question to the
complainants only “on »26: 12. 2019 50  d can be said that the
complainants came to know-about the nccupatmn certificate only upon
the date of offer of possession. Tﬁ-erefﬂr;é, e interese of satutal
justice, he should be given 2 months"time from the date of offer of
possession. These 2 months’ of ré&;unéﬁié tin*‘;e'. is being given to the
complainants keeping in mind that even after intimation of possession
practically he has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely finished unit
but this is subject to that the unit being handed over at the time of taking

possession is in habitable condition. It is further clarified that the delay
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possession charges shall be payable from the due date of possession i.e.
25.11.2013 till the expiry of 2 months from the date of offer of
possession (26.12.2019) which comes out to be 26.02.2020.
Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such the complainants are entitled to delayed
possession charges at rate of the prescribed interesti.e. 9.30% p.a. w.e.f.
due date of delivery of pnsse&::‘ij&ui‘ﬁﬁ .11.2013 till 26.02.2020 as per
provisions of section 13{1} ufthe Act read with rule 15 of the Rules,

It is evident from theiﬁtgteme;at?a} égcnunt dated 04.08.2021 (at page
113 of reply filed by t._;_he respondent) that the respondent has already
given compensat{np;.la?nﬂu‘nti:;lg to Rs.7,61,905/- to the complainants on
account of delay m .ﬁ-an'?din'g over possession agi'per terms of the buyer’s
agreement. Therefu.fa:.:i:h;é?ani'uun; so paid by the respondent towards
compensation for delay.shall .be.adjusted towards the delay possession
charges to be pai"d b! the respondent in terms of proviso to section
18{1]0ftheAct : :I- -

Directions of the authnrity

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):
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The respondent is directed to pay the interest at the prescribed
rate i.e. 9.30 % per annum for every month of delay on the amount
paid by the complainants from due date of possession i.e.
25.11.2013 till 26.02.2020 i.e. expiry of 2 months from the date of
offer of possession (26.12.2019). The arrears of interest accrued so

far shall be paid to the complainants within 90 days from the date

of this order as per rule 16(2] mf the rules.
LR
,-‘«r

ady paid a sum of Rs.7,61,905/-

towards delay in handmg ﬂuer puésessmn at the time of offer of
possession, therefnre ﬁle sai& aﬁfoqn“bﬁ\all be adjusted towards
the amount to- be pald by the respup?lentfpromuter as delay
possession charges under prnvisu tu s !ctiuﬁ 18(1) read with rule

| I| : -"‘*

15 of the rules.~ i | i,i«";

The respondent shall not charge ‘&nyﬂ;jng from the complainants
which is not the part of the bu)rer’s agreement. The respondent is
not entitle;él : ta.l '1 * ‘h ha}d@g{_‘ t{:harges from the
cumplajnantﬂfal]omees at any point of ﬂm&; even after being part
of the builder buyer's agreement'éé per law settled by hon’ble
Supreme Court in civil appeal nos. 3864-3889/2020 decided on
14.12.2020.

The complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period. The rate of interest

chargeable from the allottee by the promoter, in case of default
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shall be charged at the prescribed rate ie, 9.30% by the
respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottee, in case of default i.e.,
the delayed possession charges as per section 2(za) of the Act.

40. Complaint stands disposed of. |

41. File be consigned to registry.

(Samir Kumar) . A (Vijay Kumar Goyal)
Member Ember

(Dr KK H]landelwal]
~ . Chairman
HHI’}’EHEg.RE“El}EEtﬂ[E Regulatory Authority, Gurugram

Dated: 1910202& i 4 B l
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