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N7 ORDER:

1. The present complaint dafad 11{)12019 has been filed by the
cnmplainantfallntﬁe%_i’ﬁ%’m!'fﬂﬂmhdﬁr%ﬂﬂﬂnn 3‘.1 of the Real Estate
(Regulation and D{ve&bpmgqt} Act, 2016.(in short, the Act) read with rule
28 of the Haryana l%;al éstate tﬁegﬁlatiun and Development) Rules, 2017
(in short, the Rules) for violation of section 11(4)(a) of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter se them.
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Since the bulyer's agreement has been executed on 27.03.2012 i.e. prior to
the commencement of the Act ibid, therefore, the penal proceedings
cannot be initiated retrospectively. Hence, the authority has decided to
treat the present complaint as an application for non-compliance of
statutory obligation on part of the promoter/respondent in terms of
section 34(f) of the Act ibid.

Project and unit related detaﬂls L-n 1";-

The particulars of the project, the {ﬁ: of sale consideration, the amount
e J‘.\- P*

paid by the tnmp[amant. 'ﬂate bfp‘mpnge ‘handing over the possession,

#

delay period, if any, have\beeﬁ detgiléd in t];b‘ﬁoﬂnmng tabular form:

S.No. Heads J lnfurmqtlon

P i"ﬂ"u;.

-Plots at Emerald Hills,

1. Prc:-]ect name anp ]m:ﬁt‘ I:TF
I gram,

{ Ty A
I S A VS BN BN
Prn;er:t area\V _\ 1§ i

3. Nature of the pr.g]m:t" Ll dg«ntﬁ[ plotted colony
4. DTCR license no. 3hd vﬂﬁdﬁf' | 0f2009 dated 21.05.2009

stal‘uk fi;lllcj renewed up to 20.05.2019
5, HRERA negtﬁte:eﬁg M"Re' L de no. 162 0f 2017
regns*ered " I dated 29.08.2017 for 55.962 acres
6. | HRERA registration valid ap | 28:08.2022
to |
7. Unit no. EVP-A-A-90 in block Amber
[Page 79 of complaint]
8. Unit measuring 442 sq. yds. (369.57 sq.mtr.)

9, Decrease in area of the unit | 415.85 sq. yds. (347.7 sq.mtr.)
vide letter of offer of [Page 131 of complaint]
possession dated
12.03.2018
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| 10. |Date of execution of plot|27.03.2012
buyer’s agreement [Page 62 of complaint]
11. | Amendment agreement to | 22.11.2013
buyer's agreement [Page 101 of complaint]
12. | Payment plan Down payment plan
[Page 79 of :umpiamt]
13. | Total consideration as per | Rs.3,39,59,960/-
statement of account dated
09.10.2018 (Page B7 of
complaint) o
14. |Total amount paid by the Re.a 65,18,151/-
complainant as per statement
of account dated UE’I "T“r‘,*;
1.
e.18
the date u execution, ug thlé
buyer’s gpe me [1@ .
27.03. 2{}12 i R:f l I i' y >
[Page 102 of '1-':; ii il L/
16. | Date of offer of possession | 12.03. |
to the complainant '+ | [Page1" :
P \1} RE !_Egge 131 of complaint]
17. |Delay in ¥ 7 months 15 days
pussessinnjlr i y /Y
date of o f 3551 g |
(12.03. ZGIB}hZumantiH

B. Fal:tsnfl:hemmpl‘aint i

AWIAL B —.':f'

4. The complainant has made the following suhmissianj in the complaint:

L.

That in year 2012, he booked a plot in the said project by making a
|

payment of Rs. 30,00,000/- as booking amaui[nt. The respondent

executed the buyer’s agreement dated 27.03.2012 which contained

various one sided and arbitrary clauses, yet he could not negotiate on
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ii.

111

any of the terms, since:the respondent had already collected
significant amount of money from him. The respondent via
amendrinent agreement dated 22.11.2013 amended clause 8 of the
buyer’s agreement, thereby amending the date of delivery of
possession from 27 months (inclusive of 3 months grace period) to 21
months (inclusive of 3 months grace period). Thus, the new date of
delivery of possession was 2?&%2,20 13,

That complainant fulfilled

payments, as and when ﬂeménﬂgq t;): respondent. Till 11.04.2018,

the complainant hésfpairi ' 3;%??4@'& to the respondent. The

complainant Seﬂt ‘an emall dated szl?@ 15 to the respondent

! nsﬁ dﬁ Eandnvar details of the

enquiring abuut the tlmeﬂne of
plot booked hy hm;l Tha respandir}r ﬁgt reply via email dated
02.12. 2?15 where fhéy categori ﬂ:y ﬁi}r&lnned that the respondent

"1‘;";_.-#',-

shall most likely appI;.r fdf‘bt:ﬂupatinn certificate in Quarter 04, 2016
which is mureggh% §y’§ar§% E g%%ié%i date of possession.

That the respondent seﬁt a Ierte‘i‘ofpnsﬁﬁe.Tsion dated 14.09.2017. The
complainant wsnted the project site on 16.09.2017 and was shocked
to see the condition of the project, making it unfit for inhabitation in
all respects. Thereafter, the complainant sent an email dated
1?.09.2{11? regarding the same to the respondent. The respondent
vide em,LaiI dated 25.09.2017 revoked the offer of possession. The

respondent sent another letter of possession dated 12.03.2018 to him
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and then he sent variuus; emails to the respondent regarding
inhabitable state of the plot. That the plot is still not complete in all
respects and is not in a liveable condition. In the second letter the
respondent unilaterally revised the total area of the plot from original
442 sq. yards to 415 sq. yards. The respondent had promised direct
access to 60 m wide road in their presentation hut the direct access

gate from the 60 m road is‘plggked,f thus defeahng the direct access to

the plot. Complainant has to; thu ,,?E'ake alonger rout through the main

entry gate of the said qgol&éu *I‘he dub Lmuse is ncumplete and still

under cunstru)e‘hﬁgﬁf ’ﬁgrggt_g seyeral cﬁmmumcatmns with the
respondent, ?‘:grgspnndent hg,shmlserhlﬁy ‘fallqd to handover the

3 &\% i ﬁ W@nce t:harges the holding

f{,ehénds that may or have been
REGY

raised by the respon erf‘rﬂsmee’“fhe project m|nut complete. The

respondent l%&iﬁ%wiyw [cgmmun area electricity)

charges haseqr‘ﬁn Fn;- fl"rgaa 445 sq yd,s, That thJ|3 respondent is not

willing to pay the delayed cumpensatmn from 31.10.2017 to latest
offer of possession (March 2018). The responder%t is also forcing and
pressuring the complainant to sign an inderrq'nity bond prior to
respondent paying the credit amount to the cnmi:lainant and signing

the same will be prejudicial to him. Hence, this complaint.
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Reliefs sought by the complainant

The complainant has filed the present compliant for seeking following

reliefs:

i.  Direct the respondent to withdraw the letter of offer of possession
dated 12.03.2018 and make a valid offer of possession when the
pro;'ect!is complete. Thereafter, handover the possession of the said
plot to the complainant o p_le_tf: in all respects.

eal b5

..ijx ﬁ'g’i'est @ 10.75% per annum on the
amount deposited b}’”thE CﬂﬂIPImnant“w:th the respondent with effect

ii. Direct the respondent tﬂlg

from the promised Hate of dél‘ivﬁgx tl‘l’\ﬁ'b‘ﬂgte of actual possession.
On the date ﬂf *hearmg the autl'ip explained to the
respundentﬂpromatEr *‘ahnut tﬁe éon ax*hnnLﬁial alleged to have been
committed in relatiun tntsec%tmn 11[4-!1{31 o tﬁg(ct to plead guilty or not
to plead guilty. “‘*‘-*- ~.h--J! " & k
Reply by the respnndent S —

The respondent has cuntgs&d éhg %ﬁpl%@ f&e following grounds:

i.  That the project of the respandént is an "ongoing project” under the
Actand the same has been regtstered undér the Actand the Rules. The
registration certificate was granted by the Haryana Real Estate
Regulatory Authority vide memo no. HRERA-612/2017/816 dated
29.08.2017. The hon’ble authority has granted 28.08.2022 as the date
of completion of project in the registration certificate and therefore

cause of action, if any, would accrue in favour of the complainant to
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il

iii.

file a complaint for seeking any interest as alleFed if and only the
respondent fails to offer possession of the plot in question within the
aforesaid time. The respondent has offered possession of the plot in
question through letter of offer of possession dated 12.03.2018 to the
complainant. Thus, the complaint is liable to be dismissed on this
ground alone. |

The respondent submtttegl that th& complainant has filed the present

AN
el
complaint seeking cump : a'q? interest etc. fur alleged delay in

decided by t ]‘j.ldlcatlng uffiﬂer undér sectinq'l 71 of the Act read

\ ]

That present c&;ﬁ']:llﬁi_n is ba,sed un an armneuus }nterpretanﬂn of the

provisions of I:he A‘cf‘és*illellaas‘“augnmrrect upderstandlng of the

=, = %

with rule 29 ﬁ‘lémlif apd not hy this hﬂ]’l ble quthnrity

terms and conditions ;fmehuyer'ﬁ'agreement dated 27.03.2012. The

provisions of H:{%@ Mre%@s&e%ig& in na}:ure. The provisions

of the Act cannot ;.ugdn or modify the'terms nﬂ an agreement duly
s \._..--J "\...r N1 A

executed prior to cummg into el’fect of the Act. It i is further submitted

that merely because the Act applies to ongoing projects which are

registered with the authority, the Act cannot be Esaid to be operating

retrospectively. The provisions of the Act \J[lied upon by the

complainant for seeking interest cannot be called in to aid in

derogation and ignorance of the provisions of I:hL buyer's agreement.
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iv,

The interest for the alleged delay demanded by the complainant is
beyond the scope of the buyer’s agreement. The complainant cannot
demancF any interest or compensation beyond the terms and
conditions incorporated in the buyer's agreement. Furthermore, the
interest, if any, cannot be demanded for the period prior to the
commehcement of the Act. It is submitted that levy of interest being a
penal cénsequence cannof‘qugpiplled retrospectively.

L ik
The respnndent submitt »%é complainant, in pursuance of the

apphcaqmn form date:i 21 ﬂE}?ﬁlZ ﬁgallutted an independent plot
bearing no.EVP- A*A Qﬂlnth&g;‘bﬁt’uk ovisional allotment letter
dated 15.03. 201‘2 The ﬂumplmnant cnns‘g%usl}r and wilfully opted for

adown payment ;ﬂan F{:r mnﬁtta]nce of the"sale consideration for the
plot in quesﬁun andafuﬁthér rbpr sent the respondent he would
A
remit E\]'El'}' instalnien};.ao La er. ayment schedule.
REGY.-
The bu)Jer s agreemen?’d‘a‘ted-w ﬂfZDlZ was executed between the

cnmplaihant onone ﬂiﬁd r@tﬁe@ﬁ on the other. The rights
and obligations of cnniﬁlalnanﬁs Well '&sfﬂegpnndent are completely
and entirely determined by the cnvenants mcurpﬂrated in the buyer’s
agreemeiint which continue to be binding upon the parties thereto
with full force and effect. In terms of clause 8 of the buyer’s agreement
as amended by the amendment agreement dated 22.1 1.2013, the time
period ﬂ!:lr delivery of possession of plot in question was 18 months

from the date of execution of the buyer’s agreement subject to
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Vi.

vii.

occurrence of force majeure events or any other reason beyond the
control of the respondent including but not limite%d to any act, notice,
order, rule or notification of the government or any other competent
authority. It was further specified that the respondent shall be

entitled to such extension of time till the continuation of the force

majeure circumstances or the reasons beyond the control of the
y

respondent. The co

_;It has completely misconstrued,

misinterpreted and rms': i' | the time pemud for delivery of
possession of the e}at]{;qgﬁﬁm; provided in the buyer’s agreement.
That the respnp@aﬁ haé aff;te%pnsaessian of The plot in question
through letteif-f_bff offer af pns[sessmri dated ‘12 .03.2018 to the

complainant. ‘Thie' con !sﬂnaﬁ: Fmﬁ* led pup to remit balance

payment and fﬂ#}gfktéﬂl& nﬂces'sar}r formahf:es;‘dncumentatinn

necessary for hahdo %Jf-tfiwfﬁgg -é]aace to them. However, the
RES
complainant ignored egitimate and valﬂd requests of the

respondent tﬂﬂ%&%%taﬂd f!fumplete necessary

formalities for deljvery «of possession of the p‘nt in question. The
complainant dués kn‘;rnt i‘la;v’;a éd:eqluate funds tq remit the balance
payment requisite for obtaining possession in qerms of the buyer's
agreement and consequently in order to needllessiy linger on the
matter, the complainant has preferred the instant complaint.

|
That the offer for possession marks termination of the period of delay,

|
if any. The complainant is not entitled to contend that the alleged
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viii.

ix.

period of delay continued even after receipt of offer for possession.
The complainant has consciously refrained from obtaining possession
of the plot in question. Consequently, the complainant is liable for the
consequences including holding charges, as enumerated in the
buyer’s agreement, for not obtaining possession.

That it is not disputed that the area of the plot in question had been

revised from 442 5q. yd tn 415 5q. yd. However, it is pertinent to

é}ﬂ:

's.,'r . of the buyer’s agreement, it was
WY

specifically agreed b}r the ;!dlhpi;?ht that the area of the plot is

{0\

tentative and su’njel:t«tf} i'hagga tﬁr Wme?nhl layout and demarcation

mention that in terms nf

of the plots in fhﬁgf-o]ect is appru'fed by 'Eﬂcbmpetent authority. The
complainant is. HEEJPPEd to cl;allpl:ng'e T/ f"éuhsmn in the area of the

J

plotin question.” * i' L/ {..

That an mdemmt}r Hund i&sudghtﬁymtﬁbéspundent to safeguard its
rights and interests after Eunveyance of the plot in question to the
concerned al!attee It Ts fﬁrﬂleg"éulﬁg'ﬂ{%tqﬂkhat the execution of an
indemnity bond is a praﬂtlce foll?‘iﬁedim(aﬁably in the real estate
business. Furthermore, this practice has been adopted and followed
for a long time and the same is done to indemnify the concerned
developer from the acts, conduct and omissions on the part of the
respective allottee after the developer has conveyed the plot to the

respective allottee. It is further pertinent to note that the conveyance

deed is required to be executed in order to facilitate the transfer of
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the plot to the concerned allottee as prior t%: the execution of
conveyance deed in favour of the concerned aFluuee, the allottee
cannot be construed to be owner of the plot, m.ibject matter of the
transaction. Therefore, the execution of the cm:weyance deed and
indemnity bond is obligatory on the parties and :thus the allegations
of the complainant that the respondent is insisting on execution of an

indemnity bond and conveyance deed prior to c+editing the claimed
i o :-..-,)-_1- |

.-:':_ :‘I.I'.ﬁl. |

x. That several allﬂtteea%\mciyﬂing the mmplamaqt have defaulted in

"_ﬁ-{{;’t}?@lﬂgtﬁuﬁfeﬂts which was an essential,

.ﬂf:gct Lqugsqt}n FJthhermure when the
ul in iheir p%w'ﬁeﬁts as per schedule agreed
upon, the failure»hn}{ a“gasmdfhgwéﬂecﬁﬁn the nperannns and the cost

for proper execution oﬁhe project increases EXPDHEHL’]H”}" whereas

enormous b'%"%sft}f%‘% ﬁEfalﬁ “épﬁﬂi.-. thq respondent. The

respondent, c{espl ﬁe‘fault of segm;al allutteeq has diligently and
earnestly pursmle;l ﬁﬁe develnpment nfthe pmject in question and has
constructed the project in question as expeditiously as possible. It is
submitted that the respondent has already oﬁerfe-d possession of the

|
plot in question to the complainant. Therefore, there is no default or

lapse on the part of the respondent and there in r[n equity in favour of

| Page 11 of 27
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the corpplainant. Thus, it is most respectfully submitted that the
presenti complaint deserves to be dismissed at the very threshold.
Copies of 311 the relevant documents have been filed and placed on the
record. Thei!r' authenticity is not in dispute. Hence, the complaint can be
decided on tFe basis of these undisputed documents.
Jurisdiction of the authority

The preliminary ub]ectmns ral,sed hy the respondent regarding

= ‘1
.a'.. .....
o 1.

jurisdiction of the authority
rejected. The authority oHservédT t 1:31‘35 territorial as well as subject

matter ]unsTlctmn to, aﬁ}xfalgatefb ‘}ﬂ!sg\nt}‘énmplamt for the reasons
given below. \ &)

.L N |i : 12)
El Territorial jurisdiction W

As per natiﬁrfatinn !‘m'*‘l }QZ}ZD& 7'—21‘]‘ cl‘é J-, 2.2017 issued by Town
i
; apﬁ%;(’unsdlctmn of Real Estate

' J _|‘.'. F: Jﬂ
Regulatory Huthunty Gurug‘ramqshallﬁﬁ‘b entire Gurugram District for all

|
purpose u.n'tlI offices sﬁug{%l ifh.qﬁr%;a% r?%resent case, the project

in question |s situated: within the*planmng area of Gurugram District,
7N / 41 \/

and Country El’lannang“'ﬂbph

therefore this authority has cnmpiete territorial jurisdiction to deal with

the present complaint.

E.Il Subject-lmatteriurisdiction

The authoritjr has complete jurisdiction to decide the complaint regarding

nnn-cumpliai!lce of obligations by the promoter as per provisions of

section 11(4)(a) of the Act leaving aside compensation which is to be
|
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12.

13.

HARERA

decided by the adjudicating officer if pursued by the complainants at a

later stage. |

Findings on the objections raised by the respondent

F.I Objection regarding jurisdiction of authority w.r.l,". buyer’s agreement
executed prior to coming into force of the Act

The respondent contended that authority is deprived pfth:-:- jurisdiction to
go into the interpretation of, or rights of the parties mter+se in accordance

with the buyer’s agreemenL exg&u{;ed between the parties and no

}

ik SRR
agreement for sale as referre%é_” nder the prowsmns of the Act or the

i
e n't .

.ﬂ"r' |j_ i

| B [
said rules has been e erse_parties. The respondent further

submitted that the p,éh d{ﬁ QEEIKE

R

AﬂtEFérudt r&trnspectwe in nature and
the provisions of iha ﬂct cannﬂt undo or mﬂdify tl|1E terms of buyer's
agreement duly ex tgd Bﬂntﬁ;u qomingfjntu effect qt’ the Act.

The authority is of t gfkw!thét ttie Act qo,where pravides, nor can be so
construed that all prev(nus- a%l'eements wil] be re-written after coming
into force of the Act. Therefﬁ?&**tﬁ@" provisions of the Act, rules and

agreement have mHi@M %ﬁgtgd%aﬁn%niuusly However, if the

Act has provided for dealing with certain spemﬁc prmnsmns /situation in a
U\ U
specific/particular manner, then that mtuatmn w1li be dealt with in

|
accordance with the Act and the rules after the date of coming into force of

I
the Act and the rules. Numerous provisions of the Act save the provisions

of the agreements made between the buyers an!d sellers. The said

|
contention has been upheld in the landmark judgment of Neelkamal
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Realtors Suburban Pvt. Ltd. Vs. UOI and others, (W.P 2737 of 2017)
which pmviclles as under:

"119. UmL’er the provisions of Section 18, the delay in handing over the
posfeman would be counted from the date mentioned in the agreement
for sale entered into by the promoter and the allottee prior to its
registration under RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project and declare
the same under Section 4. The RERA does not contemplate rewriting of
mn_&mct between the flat purchaser and the promoter....

122.  We have already discussed that above stated provisions af the RERA are
not | retrospective in nature. .j?fgy wmay to some extent be having a
retrjuactwe or quam retro -~ 2 t but then on that ,graund the

e,{feh_ A law ca

contractual rights. Qg :
do niot have apy doul gnfr;d 1at.thek
larger publi¢ m’terest af&ml‘kdrﬁdgh study ang

h:gl*est level by Hre Standing Committee #‘# elect Committee, which
submitted ftﬂfera.rfed reFarts" "|' - |

I
14. Also, in appeL] no. ‘.1'?3 nf 2019ﬁtled as M&gj E}&Develuperm Ltd. Vs.
|

Ishwer angh Dnhﬁrﬂ irﬁorﬁer*{duted ‘,17 12, D&?”the Haryana Real Estate
Appellate Tri|bunal has' ufbs"erl?é’ﬁ o ‘x‘* /

in the larger public interest. We
*BA has been framed in the
discussion made at the

t = T > ;;' g“_} %\ ]
"34. Thus, keeping in view G-J'}F“ afams:rid‘ :?ucussmn we are of the considered
oprqmn thqr rke provi se0f " 7

ansa g process of complet ' n/i\Hence in case afdeiay
in .':he ﬂﬁef/ de#w:y afpassess,‘mr as per'the terms and conditions of the
agreement for sale the allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as provided in Rule
15 bf the rules and one sided, unfair and unreasonable rate of
compensation mentioned in the agreement for sale is liable to be
ignored.”

15. The agreements are sacrosanct save and except for the provisions which
have been ablrugated by the Act itself. Further, it is noted that the builder-
buyer agreements have been executed in the manner that there is no scope

|
|
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16.

17.

18.

HARERA

left to the allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable under
various heads shall be payable as per the agreed terms and conditions of
the buyer's agreement subject to the condition that the same are in
accordance with the plans/permissions appmvedl by the respective

departments/competent authorities and are not in contravention of the

Act and are not unreasnnableqm’gqﬁbitant in nature. |

ove £ ssession as per declaration given

The counsel for the resppnﬂen; hhg stated that the registration of the
SN
project is valid tlliffﬂﬂwaﬁjgand hﬁnﬂe the.date of idelwery of the floor

stands extended to 28.08.2022 as per declaﬁatinn gwen by the promoter

,.r .

under section 4[2}[@&(}) Ifthe ﬁespnnﬂent is unable tn offer possession of
the floor by 28. UB\Z‘GQZVIhj'n &IE -fumpiq}nant shall have any legitimate
L] l"F‘

grievance regarding ?fé!ax'h}

Therefore, next question of détermination is whether the respondent is

1ril -

entitled to avail tl'l& %‘&é Evgan&ﬁn }by the authority at the time of
|

registering the prn!ect undeér section 3 & 4 of the Act

.|'f| r:

It is now settled law that the prwlsmns of the Act and the rules are alsc

|
applicable to ongoing project and the term ongoing project has been

defined in rule 2(1)(o) of the rules. The new as well as the ongoing project
|
are required to be registered under section 3 and section 4 of the Act.

|
Section 4(2)(1)(C) of the Act requires that while applying for registration
|
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of the real dstate project, the promoter has to file a declaration under

section 4[2](})[(3] of the Act and the same is reproduced as under: -

Section 4{ - Application for registration of real estate projects

(2)The pramatr—:r shall enclose the following documents along with the
apphcqmun referred to in sub-section (1), namely: —..........cocooverrivsnirenn

(1): -a |declaration, supported by an affidavit, which shall be signed by the
qrnmater or any person authorised by the promoter, stating: —

the possession is committed by the
builder as per the relemtt!auﬁ%n{shggftment buyer agreement and the
cummltment of the;pg?nter?‘ega“fd}hg haﬁ, %\over of possession of the
unit is taken accnrdiﬂgﬂ,' The, wl;u'mélhw in Iggtgad in respect of ongoing

< |
@;mn for registration of the

‘\.

project by tht.- prumuter wlﬂle malding#n app

project does not changatheatomm‘t nt Jé omoter to hand over the

possession b}r the due dare a‘s,tpewhg%a tment buyer agreement. The
™

in

new timelme as mdu:aged h{ th$ F.lﬁ' Eote; ; leclaration under section

4(2)(N(C) is nnw the new timeline bj? him for the completion
of the pro;ect Althuugh penal prnceedings ’shall' not be initiated against
the builder fq:' not meeting the committed due date of possession but now,
if the promoter fails to complete the project in declared timeline, then he
is liable for !penal proceedings. The due date of possession as per the

agreement remains unchanged and promoter is liable for the

cnnsequenceg and obligations arising out of failure in handing over
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20,

23

|
possession by the due date as committed by him in the apartment buyer

agreement and he is liable for the delayed possession !charges as provided
in proviso to section 18(1) of the Act. The same i55|1|e has been dealt by
hon’ble Bombay High Court in case titled as Nree.'kamal Realtors
Suburban Pvt. Ltd. and anr. vs Union of India and ors. and has observed

as under:

“119. Under the provisions of Sett{qm[h ithe delay in handing over the possession
would be counted fromit "",:j.;_.-' dte. mentioned in the agreement for sale
entered into by the promater =-. Q’tﬁe llottee prior to its registration under
RERA. Under the provi; w"ut"*a* RERA, the pr'amarer‘ is given a facility to
revise the date of ngmpfeh"ﬂfi tzﬁpr a;ect ond declare the same under Section
4. The RERA ?ﬂ'ﬁ{) contenmplate reiunp‘hg of contract between the flat
purchaser a .’- ) '.ﬁ o -.HI~

s 2,

Findings on the r

s 0™ - |
G.I Delay posse q;_jkha es "'-lf ; : -

Relief sought by & qlaihaﬁt l}lreqt t}feffspapdent to pay interest
@ 10.75% per annum, ﬁn f;l'ﬁa,amnpnt depusited by d’lE complainant with
the respondent with eff;a"é thB"FE?qmised date uf delivery till the date

of actual pussessm } ‘_ p @j A

[

In the present cumﬁpﬁamt the cumﬁi"fqnant m'tends to continue with the

project and is seekmg 'delay passessmn charges as‘pruwded under the

proviso to section 18(1) of the Act, section 18(1) proviso reads as under.
|

“Section 18: - Return of amount and compensation |

|
18(1). If the promoter fails to complete or is unable ta give possession of an
apartment, plot, or building, — [d

Provided that where an allottee does not intend to !wfrhdmw from the
project, he shall be paid, by the promoter, interest for every month of
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delay, till the handing over of the possession, at such rate as may be
prescribed.”

22. As per c]aus| 1 of the amendment agreement dated 22.11.2013 to the
buyer’s agreement dated 27.03.2012, the possession was to be handed
over within a period of 18 months from the date of execution of this
buyer’s agreement. Clause 1 of the amendment agreement is reproduced

below: —
L{t’t'is amended as below:

“ .,-,' easons beyond the control of the
Company, the Company shall make every endeavor to deliver possession of the
Plot to the Allottee(s) within'd period. _ T&g{rmen ) months from the date
of execution of this Buyef'é dgreement. In the event that the possession of the
Plot is likely to be defa’jre& forreason of any force majeure event or any other
reason beyond the control o the Company Includi} g government action,
strike or due to cfvﬂ'ﬂcg%muﬁhn or by reason of war or enemy action or

earthquake or any act of God or if non delivery is as a r ult of any act, notice,
order, rufei or notification of r?le é‘ﬂv nment q‘ ny other public or
Cnmperenrfuthontj&ﬂr*ﬂnyspurbord&r ;ﬂdge;m for any reason beyond the
control of the Company, tﬁen in -::-'r.ry aﬁﬂ:e faﬂs events, the Company shall
upon mmc claimii ee(s) be entitled to such
extension of time tﬂﬁx 50
control of e Compan : Company fails to deliver

possession uf the Plot w f any force majeure event or
reason bay nd the mntm.l’ aé the Compan; y.dchm 21 (Twenty One) months

- I.

from the dq.te of on em any shall be liable to
pay to the Hatti}% e SLum Rupees One Hundred

only) per sq. yd per manth or such penud 0 de ay beyann‘ 21 months from
the date of execution of this A réqmﬁ'r’rt. 26(s) understands and
agreed that the penalty mennaneii uﬁdv fﬁ M payable only if the
Allottee(s) has not defaulted and/or breached the terms of this Agreement or
defaulted :4 payments as per the payment plan or in other words has complied
with all the terms and conditions of this Agreement.”

23. Due date uf,handing over possession: Initially the buyer’s agreement
was executed on 27.03.2012 and as per clause 8 of the said agreement, the
possession vllras to be delivered within 24 months from the date of

execution of agreement. Subsequently, an amendment to the buyer’s
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agreement was executed on 22.11.2013. As per clause 1 of the amendment
agreement, the possession was to be handed over witlgin 18 months from
the date of execution of the buyer's agreement. The buyer’s agreement was
executed on 27.03.2012. The period of 18 months exp::ired on 27.09.2013,
As a matter of fact, the promoter has failed to pl!ace on record any
document which established that the construction has been delayed due

to force majeure events. As per ﬂm s-ett[ed law one cannot be allowed to
.5?;' 'w“

take advantage of his own
allowed to the pramute;,- _-:'.,-1 {4 J 144

24. Admissibility of d,elai’ ﬁuisegloh charges at prescribed rate of
interest: The r:nnjg],alf‘ant is seekmg delay passes*lon charges at the
applicable rate. Pr ‘ﬁsq tD s¢ct il,ﬁ pmv;fies that where an allottee does
not intend to withd ﬁ: ﬁtpm the pr[nlaet, lt[e shall be patd by the promoter,

interest for every mnnt}g nf? eanyﬁthi"the handing over of possession, at

\‘B‘é RV~
such rate as may be prescri d-and-it'Has been pI'ESCiT'led under rule 15

of the rules. Rule 1%"% b%n %%u&%eéa? u_ri'dér:

Rule 15. Presn-lufed rate of interest- [Proviso to section 12, section 18

and sub-section (4)and subsection (7) of section 19]

(1)  For the purpase of proviso to section 12; section 18; and sub-sections
(4) and (7) of section 19, the “interest at the rate prescribed” shall be
the State Bank of India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of Indm marginal cost of
lending rate (MCLR) is not in use, it shall be 'f'EPI'ﬂCEﬂr by such
benchmark lending rates which the State Bank of India may fix from

time to time for lending to the general public. |

25. The legislature in its wisdom in the subordinate legisliatjnn under the rule

15 of the rules has determined the prescribed rate nf’iinterest. The rate of
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interest so q'eten-nined by the legislature, is reasonable and if the said rule
is followed to award the interest, it will ensure uniform practice in all the
cases. I

Taking the case from another angle, the complainant-allottee was entitled
toasum ufﬁs 100/- per sq. yd. per month for such period of delay beyond
21 months ﬁ'nm the date of execution of this agreement as per clause 1 of
the amendment agreement dated ;}&11 2013 for the period of such delay;
whereas, as per clause 12 n::fif 'B&u&érs agreement, the promoter was
entitled to interest @ %%,pdr}hnnun;}bmputed at the time of every
succeeding thstalmen’t fojnrﬂ{tr ddgh':jig l‘sg'i&%':n‘lment as per the payment
plan, till the date of payment. The,functlarﬁ;c of the authority are to
safeguard the mterest uf the aégrlwe ers g ﬁtjy be the allottee or the
promoter. Tlhe nghts uf the @arﬁesﬂ;& %‘ balanced and must be
equitable. The prumater tﬁni"qth&-ali egff’b fake undue advantage of his
dominate pdsmnn and to e:rp!uit t!_':e needs of the home buyers. This
authority is duty buungl tg-t%ceﬁn‘io %ﬁsi@e&at}@@the legislative intent i.e.,
to protect the interest of thﬁ“cansmﬁ‘ia-rﬂal}_itres Ain the real estate sector.
The clauses df the huyer s agfeément entered into between the parties are
one-sided, udfa:r and unreasonable with respect to the grant of interest for
delayed pns:sessiun. There are various other clauses in the buyer's
agreement which give sweeping powers to the promoter to cancel the
allotment anql:l forfeit the amount paid. Thus, the terms and conditions of

» I * -
the buyer’s agreement are ex-facie one-sided, unfair and unreasonable,
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27.

28.

29,

and the same shall constitute the unfair trade practich on the part of the
promoter. These types of discriminatory terms and conditions of the
buyer’s agreement will not be final and binding i

Consequently, as per website of the State Ba:mk of India ie,
https://sbi.co.in, the marginal cost of lending rate (in:shnrt. MCLR) as on
date i.e, 22.07.2021 is 7.30%. Accordingly, the presc II::hF:t:l rate of interest
will be marginal cost nflendtug_zate&.?% i.e., 9.30%. r‘

The definition of term mtere%ﬁﬁ;? ned under secnt:n 2(za) of the Act
provides that the rate Fiqtejf&t‘f r:hargé‘able from the allottee by the
promoter, in case of gﬁﬁlﬁﬁan‘hé. guaﬁtp the rate of interest which the

promoter shall be a@'!?‘ to pa}r the allattee in.case of default. The relevant

[ V | = |
e JIA
:- t n es ’p que i:y the promoter or the

™,
| 'b.
o
|

Expfanaﬂan —For the c-' _m-.-
(i) the rate of intere a rge @m e allottee by the promoter, in
case of default, shall beequa mmm:e af mrerest w.'uch the promoter

shall be

(ii)  the JHEFH %%&% the af:teﬂ shall be from the
date the ter orany part .thereof till the date
the amount or p aq mgreaf and.interest thereon is refunded, and the

interest % a; H c{ee to | the pmmatersﬁm‘f be from the date
the allottee ts in p ayment to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainant shall be
charged at the prescribed rate i.e, 9.30% by the respondent/promoter
which is the same as is being granted to the cumplainarxt in case of delayed

possession charges.
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30. As far as execution of indemnity-cum-undertaking at the time of handing
over of the possession is concerned, the NCDRC vide order dated
03.01.2020 in case titled as Capital Greens Flat Buyer Association and
Ors. Vs. DLF Universal Ltd., Consumer case no. 351 of 2015, wherein it

was held that the execution of indemnity-cum-undertaking would defeat

the prmrisinlhs of sections 23 and 28 of the Indian Contract Act, 1872 and

therefore would be against pﬁbi;ﬁr

practice. The relevant pnrtim{%

below.

r & Ay -
“Indemnity-cum-undertaking " = r-:.,}ﬂ =
30.

olicy, besides being an unfair trade

'r-:';-:;.ﬂ ;
Q‘& said judgment is reproduced herein

o - *. .‘-" -'q
o - ¥ l | | ‘-“"m
> - fn ) l*" o H*-.
Ak ‘-fi‘ LLE“{.‘.T‘_ L, k\_

N0\

The developér, while offering pqsgésﬂﬂn\‘gg&:“g allotted flats insisted
upon execution z:f the indemnity-cum-undertaking before it would give
possession of the allotted J“_latl‘q_!a e concerned allottee.

Clause 13 of the said indemnity-ctim-un

to confirm and u%&ﬁl that by ac

would have F‘lq*frﬁr,t : mands, nst the company of any
nature, whatsoever, Iffr{nfni?mf e n that the execution of the
undertaking in the-. 0 tﬁﬁfﬁb@ y the developer was a pre-

reqilzfs.-‘te condition, for the deliveryof the possession. The opposite party,

in my opinign, eouldinot insiste n clause 13 of the Indemnity-
cum-undertaking. fh%p , % ;%rhﬂ behi .ﬁl;:h an undertaking was
to deter the allottee fr ing any"elaim against the developer,

including the claim _Eﬂ"ﬂf-‘rﬂtf:}t"ﬂftfgede{ | delivery of possession and
the claim on account of any latent #Efefﬁa'rq}cﬁ the allottee may find in
the apartment. The execution of such an undertaking would defeat the
provisions of Section 23 and 28 of the Indian Contract Act, 1872 and
therefore would be against public policy, besides being an unfair trade
practice, Any delay solely on account of the allottee not executing such
an undertaking would be attributable to the developer and would entitle
the allottee to compensation for the period the possession is delayed
solely on account of his having not executed the said undertaking-cum-
indemnity.”

ing required the allottee
e offer of possession, he
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31.

32.

33;
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The said judgment of NCDRC was also upheld by tl;w Hon'ble Supreme
Court vide judgement dated 14.12.2020 passed in civil appeal nos. 3864-
3889 of 2020 against the order of NCDRC,

The authority is of the view that the allottee has waited for long for his
cherished dream home and now when it is ready for possession, he either
has to sign the indemnity-cum-undertaking and take possession or to keep
struggling with the prnmuter ﬁlndemnit}r cum-undertaking is not signed

b

by him. Such an undertaking{

nde mh%ty bond given 'by a person thereby
giving up his valuable ri ‘Esrmlgsﬁ bﬂ‘shu#ﬁ'{g have been executed in a free
atmosphere and shuu’lglrﬁuf’ﬁ{&r(eEgan?suspi{:mn If a slightest of doubt
arises in the mm:a a{f the adjfut.iicatur that such an agreement was not
executed in an at d%phere ree affiou[hts and suspicmns the same would
be deemed to belafnst publit policy and waujd alsn amount to unfair
trade practices. Therefﬁre\keépingﬂﬂﬁ vlew the dlpcussmn above and

r Jf
dictum laid in Capital GreﬁnSw—Flat"Buyer Asaniatiun (supra), the

authority directs tI% Tésg‘blﬁleh@ng_l msgt thecurqlplamant to sign any
1ndemmty-cum-unldél'tqk1pg ywhich s’ prejudicial to the rights of the
"’ I '

\'t\._-}l‘--\_ j!‘t

complainant. ,
On consideration of the documents available on record and submissions
made by the parties regarding contravention as per éruvisiuns of the Act,
the authority is satisfied that the respondent is in contravention of the
section 11(4)(a) of the Act by not handing over possession by the due date

as per the agreement. By virtue of clause 1 of the amendment agreement
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dated 22.11!,2(}13 to the buyer's agreement dated 27.03.2012, the
possession eff the booked plot was to be delivered within a period of 18
months from the date of execution of the agreement. As far as grace period
is cnncernec_i, the same is disallowed for the reasons stated above.
Therefore, the due date of handing over possession comes out to be
27.09.2013. In the present case, the complainant was offered possession

by the respondent on 12.03.2{1‘_1& '{I‘-h;re_j_autherity is of the considered view

’?%he respondent to offer physical

that there is delay on the part

o
possession of the al[uttgd plut gbj _' 1 3inant as per the terms and
conditions of the huyer‘s eﬁr&eﬂent“d %& O'E 2012 executed between
the parties and amﬂldment agreement date&éﬁﬁl 2013.

Section 19(10) of th”ei Act ebhgﬁte.i: thL‘ aﬂettgﬁu take possession of the
subject unit within 2 mm);ths frem Lhe[ d«in,fgf receipt of occupation
certificate. In the pre‘ﬁent *'ﬂemnla"}ny ﬁ}e respondent offered the
possession of the unit in queg’t?errtertl'féfemplainant only on 12.03.2018.

So, it can be said that I;ﬁé &n‘ﬁl a’%mi% know about the part

completion certificate: enly ﬂnan the‘"&afé eﬁﬁf?r of possession. Therefore,
in the interest of natural ]ustlce he should be given 2 months’ time from
the date of offer of possession. These 2 months' of reasonable time is being
given to the complainant keeping in mind that even after intimation of
possession practically he has to arrange a lot of logistics and requisite

documents for taking possession of the unit. It is further clarified that the

delay possession charges shall be payable from the due date of possession
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35.

36.

37.
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i.e. 27.09.2013 till the expiry of 2 months from ?he date of offer of
possession (12.03.2018) which comes out to be 12.05.2018.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such the complainant is entitled to delay possession
charges at prescribed rate of interest i.e. 9.30 % p.a. w.e.f. 27.09.2013 till
12.05.2018 as per pruvisinns_.-g_f;;:s’ﬂ;igiﬁpy_-lB( 1) of the Act read with rule 15
of the Rules. | i¥~ffmu

‘_ﬂ.:"; wrs e
As per statement of acqugﬁg dé}éd' 09. 10 2018 the {espundent has paid

amount of Rs.12,15,62 f-*ﬁ'n RB 8 44 oggj tntaumg to Rs. 20,59,720/-

_3

for delay in handmg over pussessmn and the same
/‘I N _'

shall be adjusted ﬁpﬁd %El [ pﬁss%mdn char es to be paid by the

of o& Tcﬂnqlﬂ{l} of the Act.

'i'
%’I‘ L. :,,‘p.f..‘; a [

Hence, the authority hereby asses-this order and issues the following

directions under s%ﬂéh 3-2’?fi§hgﬂ$t to g%ure-cﬂmghance of obligations
cast upon the pru[mamr as Per the funcnnn entrusted to the authority

L
"\lh.f’ L i _—

under section 34(f):

towards compen

respondent in term

Directions of the au

i. The respondent is directed to pay the interest at the prescribed rate

i.e. 9.30 % per annum for every month of delay on the amount paid

by the complainant from due date of possession i.e. 27.092013 till

12.05.2018 i.e. expiry of 2 months from the date of offer of possession
|

(12.03.2018). The arrears of interest accrued so far shall be paid to
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s
1L

111.

iv.

vi.

the cnm*ﬂainant within 90 days from the date of this order as per rule
16(2) nf;the rules.

Also, the amount of Rs.12,15,621/- and Rs.8,44,099/- totalling to Rs.
20,59,720/- (as per statement of account dated 09.10.2018) so paid
by the respondent to the complainant towards compensation for
delay in handing over possession shall be adjusted towards the delay
pussessﬂun charges to be patd by the respondent in terms of proviso
to section 18(1) of the Acg.ﬁé?li

The respondent sheﬂ] not i:hai'tge}[yghing from the complainant
which is not the part of ttiehuie?‘;agrggﬁ}ggt The respondent is also
not entitled to claim hn!dmg charges fr&rﬁ*tlie complainant/allottee
at any pnint oﬁt&ne {ve&; afteIeﬁmg ﬁ«tiuf the builder buyer’s
agreement as perlaw Séttléd hgf han blp @}Eeme Court in civil appeal

nos. 3864-3889/2020; J‘wa @mi’ f,zé’zu
' I.:- "'E{
The co mplainant is a]sﬁ?ﬂrev&ed'rﬁ’t‘;i‘ce possession of the plot within

one month from &&J@t&ﬂé h%‘bréeﬂagiﬁpay outstanding dues, if
any, after ad]ustmenif ﬁfintereﬁ’ffdi‘“ﬂ't_ﬂdel }lt-d period.

The respnndent shall ‘not ln;tst the cumplmnant to sign any
mdemmty—cum-undertakmg which is prejudicial to the rights of the
complainant.

Interest on the outstanding payments from the complainant shall be

charged at the prescribed rate @ 9.30 % by the promoter which is the
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same as is being granted to the complainar
possession charges.

38. Complaint stands disposed of.

39. File be consigned to registry.

\.1——/

it in case of delay

Cban+—<___

(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)
Member UL T Chairman
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 22.07.2021 / ! :
Judgement uploadec 122021 .’Tr\ h ‘ -]
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