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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 1508 of 2021
First date of hearing : 29.04.2021
Date of decision  : 12.10.2021

1. Sangeeta

2. Dhiraj Kumar

Both RR/0: Gopi Chand Chugh Chakki Wale,

Ward no.5, near State Bank of Patiala,

Assandh, Karnal, Haryana- 132039 Complainants

Versus

M/s Emaar MGF Land Ltd.
Addressed at: 306-308, Square One, C-2,

District Centre, Saket, New:Delhi- 11*001?”“ Respondent
CORAM: | &

Dr. KK. Khandelwal Chairman
Shri Samir Kumar Member
Shri Vijay Kumar Goyal: Member
APPEARANCE: WO N

Smt. Aashi Sharma b N > M ~ Advocate for the complainants
Shri J.K. Dang Advocate for the respondent

ORDER

|
1. The present mrﬂplﬁiﬁt dated 22.03.2021 has been filed by the
camplainants/ailﬁttees in'Form CRA undersection 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (in short, the Rules) for violation of section 11(4)(a) of the Act

wherein itis inter alia prescribed that the promoter shall be responsible
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for all obligations, responsibilities and functions to the allottee as per

the agreement for sale executed inter se them.

A. Projectand !unit related details

2. The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form: 5
S.No. | Heads t ey 'ilnfn_rmatlnn
1. Project name and location /| “Impetial Gardens®, Sector 102,
AT & Gurygrarm
Project area s 4 V) acrgﬁ \
Nature of theproject Grnup hf ll%g colony
4. DTCP| license no. and vahd{t}r 107 of 2012 dated 10.10.2012 valid
status . till 09. 10, 2020
5. Name of licensee Kaﬁldheﬁu Projects Pvt. Ltd. and
| O Emaar ﬂGF Land Ltd.
6. HRERA  registered/  not | Registered in two phases
registered . 208 0f 2017 dated 15.09.2017
I N Y L rvgh 1.12.2018 for 49637 sq.
W | |mtrs. an ension granted vide
no. _?{Z_I}l'? dated 02.08.2019 which is
extended up to 31.12.2019]
il. 14 of 2019 dated
. 28.03.2019(Phase I1)
[Valid up to 17.10.2018 for 4.57
_ acres)
7. | Occupation certificate granted | 17.10.2019
on | [Page 115 of reply]
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Provision allotment letter dated

28.12.2018
[Page 104 Gt‘cumplaint}

Unit no.

no. 06
[Page 57 of complaint]

10.

Unit measuring

1228.17 sq. ft. [CTPH area)
2000 sq. ft. [Sr.t;:ﬁeI area)
[Page 57 of complaint]

11.

Date of execution of buyer‘s
agreement j._»

17.01.2019
[Page 49 of complaint]

12.

Payment plan

'l" : -""IL

13.

.}“‘J’ﬁhe linked payrqent plan
~ [[Page 96 of complaint]

Total consideration"as | per
statement of account . dated
14.04.2021 S 0 AT F

R51244ﬂ4-:mp|

| {Page 44 of reply]

14.

Total amount’ paid by the |
complainants«as per statement
of account 14.04. 2;121 - N

Rs.1,12/82,723]-
[Page 44 of reply]

15.

Due .:iamia uf delivery of
possession ﬁfﬁeﬁ clause '?(a] of
the said agreement ie. the
company shﬁlli; Offer  the
possession of fhe
allottee on or hefureﬂl, 12.2018

or such time as may be extended |

by the Cﬂfﬂ@_{% "‘Pﬂmﬂﬁ{} - r. ’

[Page 65 of complaint] L~

umit. jo"thE :

31122018

16.

Date of offer of possession to
the cumpla{i_n_qngs _

11112019
[Page 118 of reply]

17.

The complainants have taken
possession on

06.12.2019
[Documents at page 122 of reply|

18.

Delay in  handing over
possession w.ef 31.12.2018
(due date of handing over
possession) till 06.12.2019
(date of handing over of
possession)

11 months 6 days
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Facts of the complaint

The complainants have made following submissions in the complaint:

1i

That the project came to the knowledge of the complainants
through the authorized marketing representatives of the
respondent. The marketing representatives approached the
complainants on behalf of the respondent giving representations
of the high-class aesthﬁﬁéﬁpﬁé@ment and the timely delivery of
their projects. The complainah‘fé'zﬁeing simple person with a dream
of owning a home for their falmly were caught into the trap and
believed the Tespnndent‘ ‘and its ' répresentatives on the
representations, assurances, and warmﬂ};és made by them and
booked a unit “IG-06<0403 in the project m _guestiﬂn admeasuring
super area “2000 sq, ft." and carpet-area of “1228.17 sq. ft." for a
basic sale price ofRs:1 11, 39 Eiﬁﬂ;-'f'-}'n; 05.11.2018.

That after the booking of ;zdlntment by paying an amount of Rs.
1,00,000/-, the complainants made another payment of Rs.
8,00,000/- on 23,11.2018 and’ after such payment received an
allotment letter dated 28.12.2018. Thereafter, on 17.01.2019, the
builder buyer agreement was executed by the respondent. The
complainants paid an amount of Rs.1,09,83,251/- on regular time
interval  as according to the payment plan annexed in the

agreement.
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ili. That the respondent offered the possession vide letter dated

iv.

05.11.2019 for the purpose of taking possession of the unit by the
complainants along with final demand letter to pay all the final
dues. The complainants were promised by the respondent that the
possession of the unit would be given to them by 31.12.2018 only,
which is the main reason behind the cumpla%nants’ booking the
apartment in the said project. Upon such promise made by the
respondent, the tompléfnanté had shifted their kids' school to
Sector 102, Gurgann wtth m;;:pes ‘that it would be easier for the
kids to travel t‘rﬁm hume to sr:huul However, due to this inordinate
delay in prSEﬁSiﬂn frnm the respondent, the kids have been
suffering the most This has caused not only mental and physical

stress on the cnmplamant’s family but also financial burden of

transport fee for their kids.

That respandents are using their dominant position to exploit the
cnmplamantsi by pu;tu;g \these vdgue clauses in the buyer’s
agreement and not giving the possession of the unit to the
complainants. In the judgement of Neelkamal Realtors Suburban
Pvt Ltd Vs. UOI and Ors. (W.P 2737 of 2017), the Bombay High
Court bench held that: “...Agreements entered into with individual
purchasers were invariably one-sided, standard-format agreements
prepared by the builders/developers and which were

overwhelmingly in their favor with unjust clauses on delayed

Page 5 0f 29



HARERA
< GURUGRAM | Complaint No. 1508 of 2021

delivery, time for conveyance to the society, obligations to obtain
occupation/completion certificate, etc. Individual purchasers had no
scope or power to negotiate and had to accept these one-sided
agreements.” The above-mentioned judgment has been very well

appraised by this authority cn multiple occasions also.

v. Thatat tﬂe time of booking, the complainants were informed that
the unit is ready to move in and complainants would get the
possession on or befurg BI 12v2018 That the respondent took
more than 2 months" tune o execute the agreement. Had the
respondent executed the agreen;nt wfthm time, the complainants
would have got the loan amount di_shurfset_i to the respondent. Due
to delay'in ﬁmely execution of the agteéﬁient the complainants
paid the disbursed amount on 25.03. Zﬂl':'l.g"l‘hat the delivery of the
possession of the umt was delayed h}r the respondent. The
complainants’ desire to own'a ‘house remains committed to the
project and they w&re'fﬁnﬂh@nﬁﬂs’f’;ipi‘ﬁgking payment of the
demands raised by the respondent. Had the respondent completed
project on time and handed over the posséssinn of the unit timely,
the complainants would have got the conveyance deed executed in
their favor. The date of possession shall be calculated from the date
of booking as according to the clause mentioned above, the

respondent had promised to hand over the possession on or before

31.12.2018 but took more time to execute the agreement.
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vii.

viii.

That the intimation of possession was given on 05.11.2019 which
was delayed by 10 months, however this possession was only a
possession offer not close to actual possession, as after visiti ng the
unit, it got obvious to the complainants that the unit was not ready
for possession as the same was unhabitable with a lot of snags. The
respondent had promised kitchen door with frame, shutters, and
bedroom balconies. However, on visiting the site the complainants
were shocked to see that thfelsia'amenities were not there at all and

'l“i. # 'l' k

to their surprise there w&;fe :water seepages in bedroom, with tilted
balconies, and seepages 1:1 thé balcnnles as well. This intimation of
possession was only there to evade the responsibility and to
deceive the adthorities that the same was habitable and ready for

possession.

That the cnmpléiﬁa;ntﬁ tﬂiﬂd toconfirm about the fixing of the water
seepage and the saéging of the balconies several times, however,
the re'.spﬂnd&jlt' paid no heed to the requests of the complainants
and ignored to the communication made through WhatsApp. The
complainants é.lsu tried to communicate their issues to the

respondent’s email.

That the complainants accepted the possession of the unit after
assurance from the respondent that such issues would be resolved
by the respondent once the complainants start residing at the unit.

The complainants received the possession of the unit after a delay

Page 7 of 29



i HARERA

<2 GURUGRAM Complaint No. 1508 of 2021

ix.

of 10 months from the date of possession mentioned in agreement
as well as the application form. The complainants accepted the
possession and started residing in the unit with a hope of the
respondent committing to the assurances given. But the
respondent failed to fulfill their assurances with respect to the
specifications and amenities as mentioned under the terms and

conditions of the agreement.

L,mf-

That the respondent hﬁd chaged Rs.1,26,000/- on account of
operational charges withuut éi‘ly reason and justification. That it is
also contended that the cumplmr;gnt; !c:;nnat be made to pay for
such unjustified and unreasonable cha{ge_g,, The complainants, at
the time of Eudking'- wéré' nut mfor;ﬁ’ng’ﬁ ;abuut an amount of
Rs.1,26,000/- to be payable as 'uplj:ratiana] charges. The
complainants were offered a  discount of Rs.1,50,000/- on the base
price but the respondent” gﬁtre the discount on maintenance
charges of the unit whlch wa%‘prm‘ﬁ;eé*% be given at the base
price. The respondent with malafide  intention adjusted the

discount with the maintenance charges to avoid passing over the

GST benefit on such amount.

That the complainants have been subject to mental agony as the
respondents did not provide any particular timeline, Their timeline
is all over the place and they have failed miserably to satisfy the

questions of the complainants regarding the interest on the
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amount paid for delayed possession of the unit. These monthly

payments have caused a huge financial burden on the shoulders of

the complainants. Hence, this complaint.

C. Relief sought by the complainants

4. The complainants are seeking the following reliefs:

:
L

ii.

iii.

iv.

5. On

Direct the respondent to pay interest at prescribed rate for the
delayed period of handing nver the possession calculated from the
date of delivery of puﬁie;sfﬁn as mentioned in the buyer’s
agreement till the actual date of handing over the possession of the
said unit on the amnunt pafd bythe complainants towards the said

Eq

unit.

f

- =

Direct the respondent.to submitan affidavit stating the anticipated
date of ﬁxiri_g\"ui’ the structure and amenities of the unit and
complete its construction.

Direct the respondent to adjust the amount paid for operational
charges with forthcoming demand.

To pass any other direction which the hon’ble authority may deems

fitin the favor of the complainants and against the respondent.

the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to have been

committed in relation to section 11(4)(a) of the Act to plead guilty or

not to plead guilty.
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D. Reply filed by the respondents

6. The respondent has contested the complaint on the following grounds:

.

The complainants have filed the present complaint seeking interest
for alleged delay in delivering possession of the apartment booked
by the complainants. It is respectfully submitted that complaints
pertaining interest, compensation etc. are to be decided by the
adjudicating officer under section 71 of the Act read with rule 29
of the rules and not b}q};_t]:@j%;_'hun'ble authority. The present
complaint is liable to be clis;ntﬁsgd on this ground alone. Moreover,
the adjudicating officer derlvek his jurisdiction from the central act
and the same cannotbe nggated h}rtherml\es made thereunder.

That the complainants are not '.'gilnneq&- but investors who have
booked the apartment in question as a"-siﬂaéulaﬁve investment in
order to earn rental income/ pruF t from Its resale. The apartment
in question has heen booked hy the cump!amants as a speculative

investment and notfor the purpuse 'of Self-use as a residence.

That the complainants, in pu rsuance of tl}e_r application form, were
allotted an independent unit hEalrin'g no IG-'06-0403, located on the
4™ floor, in the project vide provisional allotment letter dated
28.12.2018. The complainants consciously and wilfully opted for a
time linked plan for remittance of the sale consideration for the
unit in question and further represented to the respondent that the
complainants would remit every instalment on time as per the
payment schedule. The respondent had no reason to suspect bona

fide of the complainants.
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iv. That the complainants had defaulted in remittance of installments

vi.

on time. The respondent was compelled to issue demand notices,
reminders etc, calling upon the complainants ta make payment of
outstanding amounts payable by the complainants under the
payment plan/instalment plan opted by them. However, the
complainants despite having received the payment request letters,
reminders etc. failed to remit the instalments on time to the
respondent. Statement of account dated 14.04,2021 as maintained
by respondent in due i:pu_i}'é_é" of its business reflects the delay in

remittance of variuu;-.instal:rﬁé’n't's on the part of the complainants.

That clause }B[E} aﬂ‘ tht- bu}fers agreement provides that
compensatinn.ﬁir any déﬁ‘i}r:m 'd"elivery of possession shall only be
given to suchdgliPttees who are not in default of their obligations
envisaged under the agreement and 'who have not defaulted in
payment of ir},;ta,lmgnts as per the payment plan incorporated in
the agreement. In casé of delay caused due to non- receipt of
occupation certificate;..completion certificate or any other
permission/sanction. from the competent | authorities, no
compensation or a'n}r.'1ﬁtl'i‘er compensation shall be payable to the
allottees. As delineated hereinabove, the complainants, having
defaulted in timely remittance of instalment, were/are thus not
entitled to any compensation or any amount towards interest as an

indemnification for delay, if any, under the buyer's agreement.

That the rights and obligations of complainants as well as
respondent are completely and entirely determined by the

covenants incorporated in the buyer's agreement dated
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vii.

17.01.2019 which continues to be binding upon the parties thereto
with full force and effect. It is submitted that as per clause 7 of the
buyer’'s agreement, the possession of the unit in question was liable
to be delivered by 31.12.2018 or such time as may be extended by
the competent authority subject to the allottee(s) having strictly
complied with all terms and conditions of the buyer’s agreement.
It has also been provided therein that the date for delivery of
possession of the unit would stand extended in the event of
occurrence of the force fqgjf?ﬁj;ﬁf;ircumstantes. The complainants
have completely mismﬂ%&}é&%isi_nterpreted and miscalculated
the time period as detemft‘fnbﬁ;lﬂ;tﬁefﬁ}i'ggr‘s agreement.

That the project of the réspondent has bgan registered under the
Actand the rules and the registration certificate was granted by the
Haryana Real Estate Regulatoryﬁufﬁbﬁty:ﬁde memo no. HRERA-
140/2017/1083 dated 15. 09.2017. Iﬁlg pemnent to mention that
the respondent has applied for 'exteh’sinn of the registration and
the hon'ble authority- has already extended the validity of
registration vide memo hearmg no. RC/REP/HARERA/GGM/
2017/208 dated 02.08. 2019 THe lk’e&& on had been extended
till 31.12.2019 and the respondent had already offered possession
of the unit in question to the complainants vide letter dated
05.11.2019 and thereafter possession had been delivered to the
complainants on 06.12.2019. Therefore, there is no delay in
delivery of possession of the unit in question. The complaint is
devoid of any cause of action. The instant complaint is liable to be

dismi5$d at the threshold.
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viii. That clause 13 of the buyer’s agreement further provides that no

ix.

compensation for any delay in delivery of possession caused on
account of delay or non-receipt of the occupation certificate,
completion certificate or any other permission/sanction from the
competent authority shall be provided to the allottees. The
respondent had submitted an application dated 11.02.2019 for
grant of occupation certificate to the concerned statutory
authority. The uccupatinn certificate thereafter was granted on
17.10.2019. It is submlrted:lhat once an application for issuance of
occupation certificate’ ' s submitted before the concerned
competent authﬂnty thewspnndent ceases to have any control
over the sarme. The graht of occupation certificate is the
prerogative E;P the concerned statutory authority, and the
respondent does not exercise any control over the matter.
Therefore, the time period utilised by the concerned statutory
authority for bf;nmngthe occupation: certificate needs to be
necessarily excludé‘d-'fr;ﬁmi the computation of the time period
utilised in the-implementari;:;n of the project in terms of the buyer's
agreement. As far as respondent is concerned, it has diligently and
sincerely pufs_li%;q the development and completion of the project

in question.

That the complainants were offered possession of the unit in
question through letter of offer of possession dated 11.11.2019.
The complainants were called upon to remit balance payment
including delayed payment charges and to complete the necessary

formalities/documentation necessary for handover of the unit in
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question to them. However, the complainants approached the
respondent with request for payment of compensation for the
alleged delay in utter disregard of the terms and conditions of the
buyer’s agreement. The respondent explained to the complainants
that the validity of registration has already been extended by the
statutory authority and therefore they were/are not entitled to any
compensation in terms of the buyer’'s agreement. However, the
complainants threatened  the respondent with institution of
unwarranted litigation. ThﬁTﬁsﬁnt complaint has been preferred
by the complainants in nrder té obtain wrongful gain and cause

wrongful loss to the respondent.

x. That the cnmplamants wﬂﬁ:lly “qe ained from obtaining
passes%mn of the unit.in quesnun. It ._15 submitted that the
complainants did not have adequate funds to remit the balance
payments requisite for obtaining pussé'ssi'ﬁfi in terms of the buyer’s
agreement and mnsequently in order to needlessly linger on the
matter, the complainants. reﬁ‘mned frnm obtaining possession of
the unit in question. Thereforgl:_;herepﬁs no equity in favour of the
complainants. An amount of Rs.1 1,73,378/- is due and payable by
the complainants, It is submitted that the complainants had opted
for a subvention scheme whereby the complainants had chosen to
obtain interim possession of the unit in question while deferring
the last instalment to be paid to the respondent. It has been further
provided therein that the complainants would be liable to
immediately vacate the unit in question if they default in making

payments to the respondent in accordance with the payment plan.
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Xii.

The complainants had further agreed that if they default in making
payments in accordance with the payment plan then they shall not
be entitled to delayed possession charges. In the present matter,
the complainants have consciously and intentionally refrained
from making payment of the last instalment to the respondent and
therefore, cannot be permitted to take advantage of their own

illegal acts. |

That the respondent has paid an amount of Rs.99,706/- +
Rs.9,34,748/- + Rs.1,49.4z§3_f}§£;rs}¥ehare on GST and Rs.13,34,436/-
on account of subgent}'b; ;éheme opted for by the complainants.
respondent to ‘the account of the complainants as a gesture of
goodwill. Thé aforesaid-amounts have been accepted by the
cnmp]ainam%s -_ in full and final satisfaction of their alleged
grievances. Thé iﬁstgnt complaint is nothing but a gross misuse of
process of law. Without prejudice to the rights of the respondent,
delayed interest if any.has to ealculated only on the amounts
deposited b¥_ the . igl]ld};;gesf;_:pmplainants towards the basic
principal am’fiuﬁtt of the unit in question and not on any amount
credited by the respondent, or any payment made by the
allottees/complainants towards delayed payment charges or any

taxes/statutory payments etc,

That the respondent had been prevented from timely
implementation of the project by reasons beyand its power and
control. It is submitted that the respondent had appointed a

contractor on 17.09.2013 operating under the name and style of
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xiii.

Capacite Infraprojects Ltd. for construction and implementation of
the project in question. However, the said contractor was not able
to meet the agreed timeline for construction of the project. The said
contractor failed to deploy adequate manpower, shortage of
material, etc. The respnndént was constrained to issue several
notices, requests etc, to the said contractor to expedite progress of
the work at the project site but to no avail. The said contractor
consciously and dellberately ChGﬁE to ignore the legitimate and just
requests of the respoudﬁnt’ m;x, one pretext or the other and
defaulted in carrying nut; the ‘Wurk in a time bound manner.
Therefore, no faultor lapsqcart be attr]huted to the respondent in

the facts and gircumstances of the came

i

That the purchasers in the project in qu_e.s!:ion have defaulted in
timely remittance of the instal ment:s'."It.-is;shbmitted that when the
proposed allottees, default in 'theg__rrﬂg'y;nents as per schedule
agreed upon, the failure has a--c'a':irsacft‘r’:g;effect on the operations
and the cost for proper execution of the project increases
exponentially and further causes enormous business losses to the
respondents. It is submitted that the respotidents despite defaults
of several allottees eaTngsﬁy'ﬁllﬁlled its  obligations under the
buyer's agreement and completed the project as expeditiously as
possible in the facts and circumstances of the case. The defaults
committed by various allottees has delayed the contemplated
implementation of the project. The respondents cannot be

penalised for indiscipline of its customers. Thus, it is most
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respectfully submitted that the present application deserves to be

dismissed at the very threshold.

Jurisdiction of the authority

The preliminary objections raised by the respondent regarding
jurisdiction of the authority to entertain the present complaint stands
rejected. The authority observed that it has territorial as well as subject
matter jurisdiction to adjudicate the present complaint for the reasons

given below.

‘f‘.‘_,,' k'

El Territorial jurisdiction
F % et

re I TP,
As per notiﬁcatiopihb.l;l,?‘9'2-'_)!201-7;11?CP dated 14.12.2017 issued by
Town and Cnunti;'?'ﬁlanning Department, Haryana the jurisdiction of
Real Estate Regulatory Autharity, Gurugram shall be entire Gurugram
District for all purﬁé‘sg.wi_;h offices situated in Gurugram. In the present
case, the project in tf;ue‘istiqﬁ"i“s‘ situated within the planning area of

Gurugram District, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.
EIl Subject-matterjurisdiction

The authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter as per
provisions of section 11(4)(a) of the Act leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.
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Findings on the objections raised by the respondent

F.1 Objection regarding exclusion of time taken by the competent
authority in processing the application and issuance of occupation
certificate

As far as contention of the respondent with respect to the exclusion of
time taken by the competent authority in processing the application and
issuance of occupation certificate is concerned, the authority observed
that the respondent has applied for grant of occupation certificate on
11.02.2019  and rf;@;g;“ ) vide memo no.  ZP-
845/AD(RA)/2019/25815 dated 1?: 102019. the occupation certificate
has been granted by the cnn{pét;l;ﬁ éﬁfthuﬁty' under the prevailing law.
The authority cannot be a silent spectatur I:n the deficiency in the
application submitted by the prnmuter ﬂ;r};r}suance of occupancy
certificate. |t is' evident from the _ngtup;gnnn certificate dated
17.10.2019 that an incomplete apphcatmn for grant of OC was applied
on 11.02.2019 as fire NOC from I:he mmpetent authority was granted
only on 30.05.20 19 whl;:h:-ls suhsequeﬁt--tp th;gf{ﬁlmg of application for
occupation certificate. Also, the Chief Engineer—jl,l HSVP, Panchkula has
submitted his requisite report in respe;:t nfl the said project on
25.07.2019. The District Town Planner, Gurugram and Senior Town
Planner, Gurugram has submitted requisite report about this project on
06.09.2019 I:and 07.09.2019 respectively. As such, the application

submitted on 11.02.2019 was incomplete and an incomplete

application is no application in the eyes of law.
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The application for issuance of occupancy certificate shall be moved in
the prescribed forms and accompanied by the documents mentioned in
sub-code 4.10.1 of the Haryana Building Code, 2017, As per sub-code
4.10.4 of the said Code, after receipt of application for grant of
occupation certificate, the competent authority shall communicate in
writing within 60 days, its decision for grant/ refusal of such permission
for occupation of the building in Form BR-VIL In the present case, the
respondent has completed itskaé;;ﬂcatinn for occupation certificate only
on 07.09.2019 and cnnsequent}y the coneerned authority has granted
occupation cemﬁca_te fﬂl‘l 1? '10 2019 Therefore, |in view of the
deficiency in the saui applicatmn dated 11.02.2019 and aforesaid

reasons, no delay 1p:grantmg bccupaﬂnn certificate can be attributed to

the concerned statutory authority.

F.Il Objection regarding entjtlement of DPC on ground of complainants
being investor

The respondent ?hpin;%d at the cumplamants never intended to
reside in the unit in question anﬂ had booked i 1t with a view to earn huge
profit from resale of the same. The respondent submitted that the
complainants are investors and not consumers/allottees, thus, the
complainants are not entitled to the protection of the Act and thus, the

present complaint is not maintainable.

The authority observed that the Act is enacted to protect the interest of

consumers of the real estate sector, It is settled principle of
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interpretation that preamble is an introduction of a statute and states
main aims and objects of enacting a statute but at the same time
preamble cannot be used to defeat the enacting provisions of the Act.
Furthermore, itis pertinent to note that under section 31 of the Act, any
aggrieved person can file a complaint against the promoter if the
promoter contravenes or violates any provisions of the Act or rules or
regulations made thereunder, Upnrtcareful perusal of all the terms and

r' I "'

conditions of the buyer’s agreemeht‘-‘ ﬁ:ss revealed that the complainants

are allnneesjbuyers andhave phid tntal pnce 0fRs.1,12,82,723 /- to the

J--‘.- )

respondent ,!promuter tuwards Euﬁh?%&. uf-tﬁelsald unit in the project
in question. At this stage itis important to &tr%‘ss upon the definition of
term allottee under the Act, theisame is.reproduced below for ready

reference: .
N, | | Ifo £ I

“2(d) "allottee" in re!annn to a-real-estate B?af'ect means the person to
whom a plot, apartment or! ﬁnﬂdrfgg, as the case may be, has been
allotted, sold (whether-as-freehold or leasehold) or otherwise
transferred by the promoter, and vincludes the person who
subsequent.{v acquires the said aﬂatmenr through sale, transfer or
otherwise but does not include o per.é'bn whom such plot,
apartment or building, as the cas¢ may be, is given on rent;"

In view of above-mentioned definition"of “allottee” as well as all the
terms and conditions of the buyer's agreement executed between
respondent and complainants, it is crystal clear that the complainants
are allottee as the subject unit was allotted to them by the promoter.
The concept of investor is not defined or referred in the Act. As per the

definition gi‘l.!ren under section 2 of the Act, there will be “promoter” and
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‘allottee” and there cannot be a party having a status of "investor”. The
Maharashtra Real Estate Appellate Tribunal in its order dated
29.01.2019 in appeal no. 0006000000010557 titled as M/s Srushti
Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr.
has also held that the concept of investor is not defined or referred in
the Act. Thus, the contention of promoter that the complainants-
allottees being investors is not entitled to protection of this Act stands

rejected. Qg =i
ek 1A
e

& o
. et 1yt "
R R

Findings of the aumpq;!..
G.I Delay pussesgig:i charges

Relief sought by the complainants: Direct the respondent to pay
interest at prescﬁ%&:rﬂe for the delayed period of handing over the
possession calculé‘tgd‘.;ﬁ*éjn the date ‘of delivery of possession as
mentioned in the buyer's &:greement till the actual date of handing over

the possession onthe amountpaid by the complainants.

3 g

rF = &

In the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:

"Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
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month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

Clause 7(a) of the buyer’'s agreement dated 17.01.2019 provides time
period for handing over the possession and the same is reproduced

below: |

*7. POSSESSION AND SALE DEED

(a) Within 60 (sixty) days from the date of issuance of Occupation Certificate
by the toncerned Authorities, the Company shall offer the possession of
the unit to the Allottee. .S‘ubfm to Force Majeure and fulfillment by the
Allottee of all the terms :mq{ _@?‘Ians of this Agreement including but
not limited to timely pqyment fﬁé‘"ﬂﬂqrtee of the Total Price payable in

accordance with Payment P}qh‘ﬁnnqgu%geamng with stamp duty,
registration and incidental :cfm "ésr and_other charges in connection
thereto due and payable by the Allottee nﬂd:afsa subject to the Allottee
having complied with all farmahtfe? or dﬂﬁumEncatmn as prescribed by
the Company, the Company shall Gﬁ'er the pgm.f:smn of the Unit to the

Allottee on or before 31-12:2018 arswh tim as'may be extended by the
competent autherity.”

1
]

Due date of handing over pussessium As per clause 7(a) of the

buyer's agreement, the respundent Was ﬂnder obligation to offer the

r-‘.‘

possession af theiunit to'the; allottee on or befﬁre 31.12.2018 or such
time as may be extended by the cnmpetent authm*tty

The counsel for the respondent submltted that the project in question
is registered vide no. 208 of 2017 and the same was initially valid till
31.12.2018. However, due to unavoidable circumstances on account of
delay by the contractor, the respondent was constrained to seek
extension of registration and the same was extended till 31.12.2019.

The occupation certificate was granted by the competent authority on
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17.10.2019 and the possession was offered on 11.11.2019, therefore,

there is no delay in offering possession in so far as respondent is

concerned.

The authority is of the view that the promoter is obliged under the
proviso to section 3 of the Act to get the on-going project registered, for
a certain time period, where the completion certificate has not been
issued. At the time of filing applrcatinn for registration, promoter must
disclose the end date [under §ﬁ“cﬂ"f;4[2)([)[{:]] within which he shall
be able to complete thg“da#el.apmeht of the project. It is worthwhile to
note that, as menr}uppd in the,applicatmn the development of the real
estate project shédfa be cﬂmpieted in all means within the stipulated
end date but if the prL:muterfalls to complete the development of the
project within the '=end date; then as per section 6 of the Act, the
promoter can apply ["nr extensiun of the'end date for a further period of
1 (one) year. Furthermore the‘ extensmn of registration certificate is
without pre;udu:é to the !rlghts of allottees as per proviso to section
18(1) of the Act regarding delay possession charges from the due date

of possession till the actual handing over of possession.

In the light of the above clause of the buyer’s agreement, the promoter
was under obligation to handover possession of the subject unit by
31.12.2018 as mentioned in the registration certificate and buyer's
agreement. The respondent was unable to handover the possession as

there was a delay in construction on part of the contractor. Since, the
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construction of the said project was not complete within the time frame
as mentioned in the registration certificate consequently, the
respondent applied for extension of registration. The arrangement
between the contractor and the respondent w.r.t construction of the
said project is an internal and an independent decision of the
respondent and shall in no means hinder the rights of the allottees

provided under section 18 of the Ai:t. ‘Therefore, it can be concluded that
}"“""

the due date of handing nverpnssessinn is 31.12.2018 as mentioned in
the registration certificate and clﬂu$e 7(a). of the buyer’s agreement. In

other words, the respnndent w:}s h"able tﬂ handnver possession by

=vipe

31.12.2018 and the respondent has failed ‘tﬂf}lgndover possession by

the said due date. A | _ _" < |

|

Admissibility of delay possession charges at prescribed rate of

’ ‘h .f
interest: The complainants are seek&g dela? possession charges at the

e

prescribed rate. Proviso to section 18 pruvides that where an allottee
does not intend to withdraw from the prﬁjegﬁae shall be paid, by the

promoter, interest fnr every month of dela}u till the handing over of
7\ ,/ LY '--' u-' |

possession, at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15, Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1)  Far the purpose of proviso to section 12; section 18: and sub-
sections (4) and (7) of section 19, the “interest at the rate
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prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.: |

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.

23. The legislature in its wisdom in the subordinate legislation under rule
15 of the rules has determined the prescribed rate of interest. The rate
of interest so determined by thelegislature, is reasonable and if the said

rule is followed to award the interest, it will ensure uniform practice in

VAR bty
gl IR

all the cases. )i
24. Consequently, as pgr’yegjsfteuftthe State Bank of India i.e,
https://sbi.co.in, tﬁe\ﬁlargin;ihéﬁst r;iiglend'mg rate (in short, MCLR) as
on date ie., 12.10:2021 is;7.30%. Accordingly, the prescribed rate of

interest will be MQ;,R 2% i.e, 9.30%.

25. Rate of interest tu"'iiE' ;I:al'lde-by complainants for delay in making
payments: The respondent contended that the complainants have
defaulted in mal-r%é':g: timely iﬁayménts of the instalments as per the
payment plan, l;‘herefnre, “they -are liable ‘to pay interest on the
outstanding payments,

26. The authority observed that the definition of term ‘interest’ as defined
under section 2(za) of the Act provides that the rate of interest
chargeable from the allottee by the promoter, in case of default, shall be
equal to the rate of interest which the promoter shall be liable to pay

the allottee, in case of default. The relevant section is reproduced below:
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“(za) "interest"” means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(i)  the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof till
the date the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
prd{narer till the date it is paid;”

Therefore, interest on the dﬁa}%ﬁﬁﬂents from the complainants shall
Nty
be charged at the pﬁé's?ﬁ- aé' rate i.e, 9.30% by the
A AT 4N
respondent/promoter which is the same- as is being granted to the

complainants in case of delay possession chatges.
e

| 1™
made by both the parties, the autfmﬁityis 5ﬂtf§ﬁ d that the respondent

On consideration n_fth_‘e documents agailﬁbl&}ﬁﬁjcurd and submissions
is in contravention of tll:i'_e section 11(4}(5{“5&1;1:]1&" Act by not handing over
possession by the due date.as per -;he—-agréement. By virtue of clause
7(a) of the buyer's agreement g:g‘ecf;tgd I‘_p?éarween the parties on
17.01.2019, pusséssibn of the bbﬁié?.’:l umt :ya;:tn be delivered on or
before 31.12.2018. Occupation Certiﬂcdtel'-hasf been received by the
respondent on 17.10.2019 and the possession of the subject unit was
offered to the complainants on 11.11.2019. Copies of the same have
been placed on record. The authority is of the considered view that

there is delay on the part of the respondent to offer physical possession

of the allotted unit to the complainants as per the terms and conditions
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of the buyer’s agreement dated 17.01.2019 executed between the
parties, It is the failure on part of the promaoter to fuflﬁ] its obligations
and responsibilities as per the buyer's agreement dalted 17.01.2019 to

hand over the possession within the stipulated period.

Section 19(10) of the Act obligates the allottee to take possession of the
subject unit within 2 months from the date of recert of occupation
certificate. In the present con g__amt the nccupatmln certificate was
granted by the competent " a‘.ﬁytharity on 17.10.2019. However, the
respondent offered l;he possgssiun of the unit in question to the
complainants nnl;' Lpl} 11% 1,;2019 S0, it can be said that the
complainants came to'know about the uccupatiun certificate only upon
the date of offer gf;-pn;sessian. Therefore, in térms of clause 19(10) of
the Act, the con@igiﬁm}ts were obligated to take possession by
11.01.2020 (Offer .qu :\phsls‘e:ssiql_'l plus 2 months). However, the
complainants have _take.n"ﬁé;'i_ﬁgéﬁ.i’bﬁ' .nf the unit in question on
06.12.2019 and fﬂié:”faét':hasf been admitted by the respondent. It is
further clarified thatthe delay possession charges shall be payable from
the due date of p{;r;sc;:séinn ie. 31.12.2018 till the date of handing over

of possession by the respondent i.e. 06.12.2019.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such the complainants are entitled to delay possession

atprescribed rate of interest i.e. 9.30% p.a. w.e.f. 31.12.2018 till the date

Page 27 of 29



HARERA
e s GURUGRAM Complaint No. 1508 of 2021

of handing pver possession i.e,, 06.12.2019 as per provisions of section

18(1) of the Act read with rule 15 of the rules.
G.Il Water seepage issues and sagging in balconies

31. Relied sought by the complainants: Direct the respondent to submit
an affidavit stating the anticipated date of fixing of the structure and

amenities of the unit and complete its construction.

32. With respect to the defects in. b@t;ﬁ}f&yfnf the unit and seepage issues, the
respundent is directed to cnrrecfﬁat.}ify the water seepage and balcony

issue which is a serious issue mt]ﬁn 3 ’munths from the date of this

|
S
order.

=
-
..—ij‘&
{1 f

H. Directions of the authority ~ el

33. Hence, the authority hereby passes this;‘p;d,eﬁ'and issues the following
directions under section. 37 uf tshﬁ' act tn ensure compliance of
obligations cast upon the pﬁ]mutnms’per the function entrusted to the

~Te A
authantyupdersécti_mn%[f):_ B l.tﬂ; Ll

i.  The respondent is dlrected tu pay the interest at the prescribed
rate i.e; 9.30% per annum fur every munth of delay on the amount
paid by the complainants from due date of possession i.e.
31.12.2018 till the date of handing over possession i.e,, 06.12.2019.
The arrears of interest accrued so far shall be paid to the

complainants within 90 days from the date of this order as per rule

16(2) of the rules.
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il.  The complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period. The rate of interest
chargeable from the complainants /allottees by the promoter, in
case of default shall be charged at the prescribed rate i.e., 9.30% by
the respondent/promoter which is the same rate of interest which
the promoter shall be liable to pay the allottee, in case of default

i.e, the delay possession charges as per section 2(za) of the Act.

iii. The complainants are dlr;ected tq".pay outstanding dues, if any, after

adjustment of interestfor the delayed period.
: " L b4

™

iv. The respondentshall nb‘im‘harlge:'anyth'igg--frum the complainants
which is not the part of the buyer’s agreement. The respondent is
also not entitled to claim holdi ng charges from the
cnmplainants}»éliuﬁegs a]t any ppin_t—-nj}ﬁ_me even after being part
of the builder bi.fyéf"s'.agreemént as ﬁér law settled by hon'ble
Supreme Court.in civil appeal nos. 3864-3889/2020 decided on
14.12.2020. 4 0 4 K%

34. Complaint standsdisposed'of,

35. File be consigned to registry.

e
% V| [~ -
(SamirKumar) (Vijay Kumar Goyal)
Member C:PDZ —< " I Member

(Dr. K.K. Kha;delwal]
Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 12.10.2021

Judgement uploaded on 16.12.2021.
Page 29 of 29


DELL
Typewritten Text
Judgement uploaded on 16.12.2021.




