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1. The present cmﬁpl'aint dated 06.10.2020. has been filed by the
complainant/allottee in Form CRA under section 31 af the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
rule 28 of the Haryana Real Estat= (Regulation and Development) Rules,
2017 (in short, the Rules) for violation of section 11(4)(a) of the Act

wherein it is inter alia prescribed that the promoter shﬁll be responsible

Page 1 0f31



HARERA
& GURUGRAM

for all 0b]igzrtions, responsibilities and functions to the allottee as per

Complaint No. 2927 of 2020

the asreement for sale executed inter se them.
o

A. Project amdI unit related details

2. The parﬁcuiars of the project, the details of sale consideration, the

amount paiﬂ by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular furrﬁ:

[
"‘L.J‘-'

Sy L
| Rt st
< T

2

'S.No. | Heads | Information
3 Prdject name and location - |’ "Impf;nal Gardens”, Sector 102,
| RSN h"{&mm-
2. Project area. 12 acres~
3, Nature of the project ﬁmup?mgﬂ:ng colony
4, DTCP license no. and validity | 107 0f 2012 dated 10.10.2012 valid
status till 09.10.2020
5. Name of licensee lﬁarﬁdheqﬁ Projects Pvt. Ltd. and
|
| e, 'ﬁmﬁanGF Land Ltd.
6. HRERA  registered/ ' not '_Bagistered in two phases
registered i, 208 0f2017 dated 15.09.2017
|
| ' I Uiaﬂd up to 31.12.2018 for 49637
| sq. mtrs. and extension granted vide
/" [10.3/2019 dated 02.08.2019 which
| is extended up to 31.12.2019]
|
ii. 14 0of 2019 dated
| 28.03.2019(Phase 1)
[Valid up to 17.10.2018 for 4.57
| acres|
|
7. Occupation certificate granted | 17.10.2019
'3"? [Page 39 of reply]
.|
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8. Provision allotment letter dated | 28.11.2018
[Page 45 of reply]
9. Unit no. 1G-03-1104, 11* flpor, tower no. 03
[Page 36 of complﬁint]
10. Unit measuring 1255.73 sq. ft. (Carpet area)
2025 sq. ft. (Super area)
[Page 36 of complaint]
11. Date of execution of buyer's | 24.12.2018
agreement [Page 28 of complaint]
12 Payment plan B % : “| Time linked payment plan
ff..l } (Subvention plan)
s l, ) b [Page 76 of complaint]
13. | Total cunsmemﬁn per | Rs1,29,94,137/-
statement 6]"» waﬂﬂﬂﬂm d&tﬁd ]Fagg 111 of reply]
05.11.2020 '
14, Total m}i paid by m Rs.1,29,84,230/-
cnmpiai per statement of e 112 of reply]
account 5. 11;2030 i g Pt '
15. Due date - of delivery | of | 31.12.2018
possession as per clause 7(a) of
the said a émant ie the
company  shall. “offer . the
possession of the unit. to the- |
allottee uq,ﬂ efo 31;&1 .
or such n :
bythecu etent au -lﬂﬂ_f %
[Page 44 of mmplamtl
16. Date of offer of possessionto | 11.11.2019
the complainant [Page 115 of reply]
17. The complainant has taken 21.12.2019
possession on [As submitted by the complainant
at page 4 of complaint]
18. Delay in  handing over | 11 months 21 days
possession w.ef 31.12.2018
(due date of handing over
possession)  till  21.12.2019
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B.

2 §

HARERA

(date of handing over of
possession)

Facts uftﬁe complaint

The complainant has made the following submissions in the complaint;

i

ii.

That tl|1e respondent compauny through their representative had
approached the complainant and represented that the respondent’s
residential project namely "lrnperial Gardens” located at Sector-
102, Dwarka Expressway, (Iurugram Haryana will effectively serve
the residential purpose of éomplainant and his family and has the
best of the amemtiesﬁth;uug.h a wa‘all offer. In the sales
presentation, the respondent cumpanyrl ma:le lucrative promises
selling the flats but was unable to fulfill Ftha- same. The respondent
company made prnmlse to provide tlrhah Lalldder Vouchers' worth
Rs. 3,00,000/-. But at the time uf gndgg possession when the
complainant demanded the same, respondent company refused to
provide such voucher at tﬁhe‘}tu;ne nggigu}_g @ge letter of possession.
On repeated reminders, they have asked to collect the same from the

office through the mail dated 13.04.2020 but the same has not been

provided till date despite another promise.
|

That the respondent company claimed that a license from the
Director General, Town and Country Planning, Haryana Chandigarh

has been obtained in collaboration with respondent no.2 for

Page 4 of 31



HARERA

&2 GURUGRAM Complaint m;iu. 2927 of 2020

iii.

iv.

development of the project land into group housing complex
comprising of multi-storied residential apartment in accordance
with law bearing license no. 107 of 2012 dated 15.10.2012. Further,
respondent no. 2 is wholly owned subsidiary of respondent no.1 and
is the owner of the project land whereby the respondent no.1
entered into a collaboration agreement. All the payments by the
complainant have been m.'_a‘tdfto respondent no. 1 (hereinafter

referred as 'respondent cnmpany’j |

That based on tha afﬂrqlne*lﬁﬂned representatmn and enquiries
made, the complhmant started payment from 16.11.2018 for
allotment of unit no. 16-03-1104 proposed to be built at 11 floor in
the said projet_:f.;_ﬁt%bsetluehtiy, both the parties entered into buyer's
agreement on 221‘22]}‘1 8. All the clauses of said bu;J,er's agreement
are not in accordance with the mandate as prescribed under model
agreement of the rules made under the Act. It is submitted that said
clauses of huyé-r'_sgag}eémﬁ.t{%tu?'-'tﬁe extent ofincongruency with the
Act read with relevant rules and regulations shall nq't be binding on

the complainant. |

That as per the buyer's agreement, the respondent aéreed to sell the
|

said unit having carpet area of 1225 sq. ft. for an amount of

Rs.1,08,76,981 /- as basic sale price, car parking ch}arges. EDC and

IDC, preferential location charges and IFMS etc. Accordingly, the
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cost of the property is estimated as Rs.1,29,94,138/-. As per clause
7(a) of the buyer’s agreement, the possession date for the said unit
was agreed to be 31.12.2018. Clause 12 of the buyer's agreement
stipulates that the respondent company, if failed to deliver the
possession of the said unit within the stipulated time frame and
subject to the force majeure conditions, shall pay compensation for

the entire period till the datg of handing over the possession in

J"{v

accordance with the ACt.andr.l ﬂle rules made thereunder. The
complainant made & tatal payrﬁ‘ent nfRs 1,15,81,108/- towards the
said unit in accordance wjxh the dema,nd raised by the respondent
company. Despite the said payments, the respondent company
failed to deliver the po.ssessmn in agree:fqmeframe (i.e., December
2018) for reasons best known to them and" the respondent company
never bothered to intimate rh}'me_s:_and reasunmg for the delay to
the complainant. Therefore, the respondents have breached the
sanctity of the agreement to -geIlﬁ_l;_i;g.._;_ijiii;qr'.sggreement. The offer of
possession was made ‘to the complainant by the respondent
company on 11.11.2019 ie, after delay of almost 11 months.
Further, the physical possession of the said unit was only handed
over uln 21.12.2019 i.e, after delay of almost a year from the

promised date.
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V.

vi.

That there is around 11 months of unexplained delay in handing
over the possession by the respondent company to the complainant.
Therefore, the complainant has genuine grievance which requires
the intervention of the hon’ble authority in order to do justice with
them. Accordingly, the respondent company is under an obligation
to pay interest at prescribed rate (i.e. MCLR + 2%) from the date of
possession as promised (f.e. 31.12:2018) till the actual handing over
the possession (i.e. 211220519] |

Thatin accurdangegﬂ,ﬂjlgéyiﬁéﬁt E_ian ofthe buy%r’s agreement, the
complainant i;;ﬁ_gbl_& to p'é};-.tlhe-fiﬁﬁl instalment of Rs.13,93,760/- on
01.09.2020. Therefore, the delayed interest payable to the
complainant in_accordance with section 18 of the Act must be
adjusted in theb‘rs:'ajd;_ftlgmahd dated QJDQEUZO and the respondent
company may be dil:eg:ted- toissuea deﬁand after adjusting the said
amount payable to the complainant by the respondent company. In
the meantime,-ﬁthé'-payrﬁeﬁt dueon 01.09.2020 may be stayed till the

disposal of the present complaint. Hence, this complaint.
[

C. Relief sought by the complainant |

4. The complainant is seeking the following reliefs:

i.

Direct the respondent company to pay interest at prescribed rate
for the delayed period of handing over the possession calculated

from the date of delivery of possession as mentioned in the buyer’s
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agreement i.e. 31.12.2018 till the actual date of handing over the
possession on the amount paid by the complainant towards the
unit no. 1G-03-1104.

ii. Direct the respondent company to demand the instalment dated

0 1.09.20:20 after adjusting the amount payable to the complainant.

iii. Direct the respondent to immediately handover the Urban Ladder

Vouchers worth Rs.3,00,000/- to the complainant as promised.

5. On the date of hearmg,q’j:h& 4 authority explained to the
respondent/promoter about’ thlp Ebnfmventmn as alleged to have been
committed in relation to section 11(4)(a) of the Act to plead guilty or
not to plead guilty. = '

D. Reply filed by the respondents

. e
6. The respondents have contested the cqmplaﬁnt on the following

grounds:

i.  That the complainant has filed" the present complaint seeking
interest towards alleged delay in handing over the property among
other reliefs, It is res'pgcﬁfiiuj,ﬂ- auhmi;ted that complaints
pertaining to refund/compensation/interest are to be decided by
the adjudicating officer under the Act read with relevant rules and
not by this hon'ble authority. The present complaint is liable to be

dismissed on this ground alone.

ii. That the present complaint is liable to be dismissed as firstly, the
complainant has no locus standi to file the present complaint.

Secand{?, it is submitted that as per Act and the rules, a complaint
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iii.

may be filed by a person only if the respondents have committed
any act in violation of the Act and/or the rules. It is submitted that
the complainant herein has failed to bring on record any document,
evidence etc. which may prove that the respondents have violated
the provisions of the Act or the rules. The same goes to the root of
the matter and as such the complaint is liable to be dismissed on
this ground alone. Thirdly, without prejudi{:e it is further
submitted that section: 19[’_?]’ pmwdes that tha allottee shall be
entitled to claim the pnssassum of the apartment plot or building,
as the case may be, as per. the declaration given by the promoter
under section ﬂZJU][C] of the Act. That the pm]ect in question is
duly reg:sterecf with the Har aryana Real Estate Regulatory Authority

same was Vﬁ]id‘-tﬂl 31.12,2018 and extended up liu 31.12.2019.

That the CDI‘ISE;LI._{_’.ﬁbn.Df the said unit has already been completed.
Thereafter, the application for issue of occupation certificate was
submitted on 11.02.2019'and the competent authority issued the
occupation certificate vide letter dated 17.10.2019. Subsequently
the letter of offer of possession dated 01.11.2019 read with letter
dated 11.11.2019 was Sentto the complainant in furtherance of the
payment plan opted by the complainant under the subvention
scheme, for the purpose of carrying out fit-outs. Thus, on receipt of
occupation certificate, the offer of possession was granted in
accordance with payment plan opted by the complainant within a
period of sixty days from the date of issue of the occupation
certificate dated 17.10.2019. However, the complainant chose to

Page 9 of 31



E HARERA
@ GURUGRAM Complaint No. 2927 of 2020

iv.

take interim possession and also executed an undertaking in this
regard. Thus, there is absolutely no delay, whatsoever, on the part
of the respondents. Therefore, no cause of action can be construed
to have arisen in favour of the complainant to file a complaint for

seeking payment of interest and other reliefs.

That despite there being a number of defaulters in the project, the
respondent itself infused funds into the project and has diligently
deveioped the project in qpeiglun. It is pertinent to note that once
an appllcannn for granfu ﬁeﬁ;ﬁatinn certificate is submitted for
approval in the office of I:he 'cuncemed statutory authority, the
respnndent ceases to have any mntrul over the same. The grant of
sanctmn of l:he uccupaﬁdn cerﬁﬁcata 13“ Ehe prerogative of the
concerned statutory authority over whiCh t:he respondent cannot
exercise any influence. As far as the Fespuhdent is concerned, it
diligently and sincerely pu:_?‘suad t;he,,ma}tter with the concerned
statutory authority for obtaining,of _ﬁe"uccupatiun certificate. No
fault or lapse can be attrihu-teii?tt'}'ﬁthe respondent in the facts and
circumstances of theica@e;.?rhftrqféfrq tt;,é ‘time period utilised by
the statutory authority to gréﬁt occupation certificate to the
respondent is- necessarily- required to be excluded from
computation of the time period utilised for implementation and
development of the project. Also, as per clause 13(d) of the buyer's
agreement, in the event if there is a delay in handing over
possession due to the delay or non-receipt of the occupation

certificate, completion certificate and / or any other permission /
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vi.

sanction from the competent authority, then no compensation

shall be payable to the allottee,

That in pursuance of the application form dated 19.11.2018, the
complainant- Mr. Shivam Gupta was allotted a unit bearing no. 1G-
03-1104 vide provisional allotment letter dated 28.11.2018.
Subsequently, a buyer's agreement dated 24.12.2018 was also
executed between the parties. It is submitted that the tentative cost
of the unit was prescnbed E&@h&xure [1I to the buyer’s agreement
dated 24.12.2018. It wasﬁfhuw:a‘ver also clearly provided in the
buyer’s agreement that stamp duty, registration charges, and
admlmstratwe charges for executiun and registration of the
agreement as ﬁell as cunweyance deed shall be paid extra by the
allottee as an@g%ﬁ‘len demanded by the company or at the time set
out in annexure 111-of the said buyer's agreement. In addition, the
complainant WQul__d also be liable to pay the amount towards
delayed payment.charges, and. other charges /taxes /levies as
specified in the buyér’s ﬁgreem'éh’t. The complainant was irregular
regarding t]:fb -ﬁi'euﬁuance oil‘ iné,ta]_'lments on time and had
defaulted /delayed the payments. '

That the complainant has alleged that the unit was to be handed
over to him by 31.12.2018. In this regard, it is respectfully
submitted that the complainant cannot read the buyer’'s agreement
in a selective manner. The complainant cannot pick and choose
clauses /portion of buyer’s agreement that he li:!ke and leave the
other clauses behind. The entire contract has to be read as a whole

I
so as to fully understand and appreciate the respective rights and
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vii.

obligations of the parties thereto. As per clause 7(a) of the buyer's
agreement dated 24.12.2018, the company was required to offer
possession of the unit within 60 days from the date of issuance of
the occupation certificate by the concerned authorities. It has
further been provided that subject to force majeure and fulfilment
by the allottee of the said agreement including but not limited to
timely payment by the allottee of the total price payable in
accordance with payment: pla‘n annexure III, along with stamp
duty, registration and m&d@ﬁtﬁl charges and other charges in
connection thereto due and payable by the allottee and also subject
to the allottee havihg cﬂmphed ‘with all formalities or
documentation-. as prestribed the a,’cg,ui any shall offer the
possession of the unit by-31:12.2018 nr by such time as may be
extended by the competent authority. = .

That the letter uf offer of pnssesmgp Jdatﬁd 01.11.2019 read with
letter dated 11. 11 2019 was' sent to thatnmplamantin furtherance
of the payment plan npted by the complainant under the
subvention scheme, for the purpose of carrying out fitouts. Thus,
on receipt of occupation certificate dated 17.10.2019, the offer of
possession was granted inaccordance with payment plan opted by
the complainant within a period of sixty days from the date of issue
of the occupation certificate dated 17.10.2019. It is further
pertinent to note that vide letter dated 11.11.2019, the

complainant was also conveyed as under:

‘nonetheless, at this stage, you may choose to take the ﬁna!
possession of the unit by remitting the balance sale consideration...
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viii.

Thus, clearly the complainant was also given an aption to take final
possession of the unit. However, the complainant chose to take
interim possession and also executed an undertaking dated
26.11.2019 in this regard. In the said undertaking dated
26.11.2019, the complainant clearly stated that he had paid only
part of the unit price and that the remaining unit price, stamp duty
and other allied / operational / possession charges are still
outstanding against the sald un:L He further stated that he was
taking over possessmn uf the umt for the IlmltEd purpose of
carrying out ﬂt—out&fsntenm pﬁssessmn subject to the prescribed
conditions. And that the interim possession lsh all neither be
deemed as final pnssessmn nor transfer of the sald unit. He also
undertook tpal;,the company remains the lawful nwner of the said
unit till the exg&ztlon of the cunveyance deed in his favour and
further under‘tbnk to vacate the unit lmmedlately in the event of
default under the buyer’s agreement or as and when called upon
by the company. It is submitted that the complainant chose not to
take the ﬁna@oﬁse;@unipf,th& umtdesplte the same being offered
to him vide letter of offer of pussess[nn dated 11.11.2019.
Eventually as per the request of the complainant f[nal letter of offer
of possession dated 12.08.2020 has been sent. Thus, there is

absolutely no delay, whatsoever, on the part aftl;ie respondents.

That as per clause 7(a) of the buyer's agreement, the company was

required to offer the possession of the unit by 31.12.2013 or ‘by
such time as may be extended by the competent authority’. The

said clause would clearly show that the complainant was aware
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and alive to the fact that the offer of possession of the unit may be
given after 31.12.2018.

That if the contention of the complainant is looked carefully it
would imply that the physical possession of the unit was to be
offered within 3-4 days of signing of the buyer’s agreement dated
24.12.2018 inasmuch as 25.12.2018 was closed being Christmas
and 29.12.2018 and 30.12,2018 were Saturday and Sunday. It is
submitted that the buyer's ag‘}'eﬁment does not reflect any such
intention of the partie‘s-'iﬂrherﬁl':y the parties had agreed that
possession had to be handgd over onor before 31.12.2018. In fact,
prior to approaching the respnnﬁents )ﬂ?e complainant/applicant
had conducted extensive and mdependem &pqmnes regarding the
project and it was only after he was fully;sa_tlsf“ed with regard to all
aspects of the project, that he took an-Indeﬁendent and informed
decision to seek allotment of the unit; gn—mﬂ uenced in any manner
by the respundents. The cnmp}atnant was aware of the actual
status of the project and the- sub;ect unit. Even otherwise, on the
point of construction and the time line of handing over of
possession of the unit, it had-been categuncally conveyed to the
cumplainant that the company would endeavour to hand over
possession of the unit booked, as expeditiously as possible, subject
to the reasons beyond the control of the company and also subject
to the terms and conditions contained in the buyer’s agreement.
Also, possession of a unit can only be handed over once all the

statutory permissions/approvals have been obtained. Thus, the
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above facts would clearly show that the claim made by the

complainant is absolutely wrong, incorrect and has no merit at all.

X.  Thateven otherwise, the 3 instalment was required to be paid by
10.03.2019 or ‘on [ntimation of Possession’ (whichever was
earlier, sub. to registration of BBA). The same amply establishes
that the complainant was aware that offer of possession of the unit
may be given after 31.12.2018. It is thus absolutely wrong and
denied that the pessessinrl_l';-ef the unit was to be handed over by
31.12.2018 as alleged in'--'ﬁ;%'.'eﬁnplaint

xi. That the cemplainant has elsa pray&d for vouchers of ‘Urban
Ladder’ worth' RsS 00 0!30{ which were allegedly promised to
him. It is suhmltted that as per the buyer's agreement dated
24.12.2018, gift voucher amounting to Rs.3,00,000/- shall be
available for'redemption at the time of intimation of possession.
The respende'nt;‘&;tends__ by the terms and conditions contained in
the buyer's egreemejn’n Rel_tenc_e of the complainant on the sales
brochures to claim vouchers of 'Urban Ladder’ is even otherwise
completely misplaced inasmuch as; Annexure 5 filed by the
complainant on'record at page 112 clearly shows that the scheme
was available for bookings done till 05.11.2018 and admittedly, the
complainant booked the unit after 05.11.2018. In the buyer's
agreement, annexure IlII, relating to pricing and payment plan, it
has inter alia been agreed that “Gift vouchers amounting
Rs.300000/- shall be available for redemption at the time of
Intimation of possession. Shall not be adjusted in the price / any

instalment”. In pursuance of the said clause in the buyer's
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xii.

xiii.

agreement relating to gift vouchers, it is submitted that the
commitment was to hand over gift vouchers. Accordingly,
respondent offered to provide vouchers of Livespace for the said
amount. It is submitted that once a buyer’s agreement has been
accepted and signed, the same supersedes all other verbal or
written communications. However, the complainant is
unreasonably and illegally pressurising the respondent for
vouchers of a specific: mmpany called Urban Ladder. It is
handover vouchers. of a p;lrutular bt;and It is submitted that the
said averment of the cumpiﬂinant beaf‘s fio water and is liable to be
dismissed by this hon'ble authﬂrlty \ %

That the complainant has also pray?ed tba&the respondent may be
directed to demand the mst:alrnent dated 01.09.2020 after
adjusting the alleged amount payab!g__ftq the complainant by the
respondent. It is'submitted that the r_e's'ﬁondents are not liable to
pay any amount to the i:omplain’ént as sought and alleged by the
complainant. -As such tli&lqugst:n;; af ga%mg any adjustment in
payment does not arise at all. The present complaint is based upon
an erroneous interpretation.of the Act as well as an incorrect
understanding of the terms and conditions of the buyer’s

agreement,

That many of the allottees of the project, including the
complainant, have defaulted/delayed in making payment of the
amounts which resulted in slowdown in pace of the development.

Itis submitted that the development of the project was dependent
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Xiv.

upon the availability of funds from the allottees who were under a
contractual obligation to make payments as per the schedule of
payment opted by them. Delayed payments such as towards the
unit in question, have an adverse impact on the project
deliverables. The complainant cannot be allowed to take advantage
of their own wrong. When the proposed allottees default in their
payments as per schedule agreed upon, the failure has a cascading
effect on the operations auhe cost for proper execution of the
project increases exponenﬁallywhereas enormous business losses
befall upon the rESﬁundent. The respondent, ciespite default of
several allottees, ‘has diligently and eamesh}; pursued the
development of the project in question and has constructed the
unit in quesﬁ@fﬁ as expedliti.gusl}' as possible. It is evident from the
entire sequence of events, that no illegality can be attributed to the
respondent. It;is most respectfully submitted that the present
complaint desewesﬂtu be.dismissed at the verjy threshold. It is
submitted that the f”linguflhe present complaint is nothing but an
abuse of the process of law:

That delay, if any, in handing over of possession is not attributable
to the respondent. It is submitted that thelrespnndent had
appointed a contractor on 17.09.2013 operating under the name
and style of Capacite Infraprojects Ltd. for n?‘:nnstructinn and
implementation of the project in question. However, the said
contractor was not able to meet the agrqed timeline for
construction of the project. The said contractor failed to deploy

adequate manpower, shortage of material, etc. The respondent
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was constrained to issue several notices, requests etc. to the said
contractor to expedite progress of the work at the project site but
to no avail. The said contractor consciously and deliberately chose
to ignore the legitimate and just requests of the respondent on one
pretext or the other and defaulted in carrying out the work in a
time bound manner. Therefore, no fault or lapse can be attributed

to the respondent in the facts and circumstances of the case.

Copies of all the relevant ducummj:&have been filed and placed on the

record. Their authenticity is nutin dispute Hence, the complaint can be

decided on the basis of these. unglis_puted documents.
f Oy A

® s &

Jurisdiction of the aut'harﬁ? e ed

The preliminary -ebjections raise& by tfie 1r}§espondent regarding
jurisdiction of the authority to entertain thE_lﬁr.Esent complaint stands
rejected. The authority observed that _i_thaf‘sﬂt'enritnriai as well as subject
matter jurisdiction to adjudicaté-the-_ﬁrzesén!t complaint for the reasons
given below, IE'IY A

E.I Territorial jurisdiction

As per notification no. 1,’92/201?*1TCP. datéd 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the present

case, the project in question is situated within the planning area of
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Gurugram District, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.

E.Il Subject-matter jurisdiction .

10. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder: |

Section 11(4)(a) e '

Be responsible for all ab@ﬁﬂaﬂs ﬁspﬂnﬂbmnes and functmns
under the provisions.efthis ﬂﬂ,ar the rules and regulations made

thereunder or to ,mﬁgggtf er the ggmgment for sale, or to
the associationofallo s the case may be, till the conveyance

of all the apartments, plotsor buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or
the competent authority, as the case may be;

The prnws:qrt.‘ﬁfkassumd feturns is part of the builder buyer's
agreement, as per. clause 15 of the Bﬂd dated .. Accordingly,
the pmmarehfs (es;mnmb#e for all ubf:guhansfrespmimbmnes
and functions fndudmy payment of assured returns as provided
in Builder Buyer's Agreement. |

Section 34-Functions ofﬂw Authority:

34(f) of the Act. pmvﬁfas tﬂ'ensurﬂ' compliance af the aﬁhganons
cast upon the promoters, the allottees and the real esta{:e agents
under this Acrtmd the m{es and regm‘aﬂans made. rharztnﬂ'er

11. So, in view of the prﬂﬂsinns of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter as per pru]'.risiuns of section
11(4)(a) of the Act leaving aside compensation which is to be decided

by the adjudicating officer if pursued by the complal*inants at a later

stage. |

|
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Findings on the objections raised by the respondents

F.I  Objection regarding exclusion of time taken by the competent
authority in processing the application and issuance of occupation
certificate

12. As far as contention of the respondents with respect to the exclusion of

time taken by the competent authority in processing the application and
issuance of occupation certificate is concerned, the authority observed
that the respondent no.1 has app]ied for grant of occupation certificate
on 11.022019 and thereafter vile memo no. ZP-
845/AD(RA)/2019/25815 dated 17. 10:@2019 the occupation certificate

4

has been granted by the cump,etent a;thui'iiy under the prevailing law.
The authority cannot be a silent spectator :tn the deficiency in the
application submitted by the prornnter fpl; Tguance of occupancy
certificate. It is evident fI'OII'!I. tfw aneig]zation certificate dated
17.10.2019 that an mmmplete application for grant of OC was applied
on 11.02.2019 as fire NOC from the cﬁmpetent authority was granted
only on 30.05.2019 whi,chifi_s mhaetme:t_lt‘fa géé?rﬁling of application for
occupation certificate. Also, the Chief Engineer-I, HSVP, Panchkula has
submitted his requisite report in respect t.:rf the said project on
25.07.2019. The District Town Planner, Gurugram and Senior Town
Planner, Gur;ugram has submitted requisite report about this project on
06.09.2019 and 07.09.2019 respectively. As such, the application

submitted on 11.02.2019 was incomplete and an incomplete

application is no application in the eyes of law. The application for
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issuance of occupancy certificate shall be moved in the prescribed
forms and accompanied by the documents mentioned in sub-code
4.10.1 of the Haryana Building Code, 2017. As per sub-code 4.10.4 of the
said Code, after receipt of application for grant of occupation certificate,
the competent authority shall communicate in writing within 60 days,
its decision for grant/ refusal of such permission for &ccupatinn of the
building in Form BR-VIL In thé prdsﬂnt case, the respondent no.1 has
completed its application t'ar mpation certificate only on 07.09.2019
and consequently the cancerned authority has granted occupation
certificate on 17.10. 2019 *[‘h':are}nre, i:;ﬂew of the deficiency in the said
application dated l‘i 1.02.2[}19 and aforesaid reasons, no delay in

granting occupation certificate can be attributed to the concerned

statutory authority,
Findings of the authority

G.I Delay possession charges

Relief sought by the complainant: Direct the respun:dent company to
pay interest at prescribed rate for the delayed period of handing over

the possession calculated from the date of delivery !!Df possession as
I
mentioned in the buyer’s agreement i.e. 31.12.2018 till the actual date

of handing over the possession i.e. 21.12.2019 on the amount paid by
|

the complainant towards the unit no. 1G-03-1104.
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e

14. In the present complaint, the complainant intends to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:

“Section 18: - Return of amount and compensation

18(1). Ifithe promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

aaaaaaaaaaaaaa bressnmannann

Provided that where anallottee does not intend to withdraw from
thé project, he shall 'fig Mﬁstﬁe promaoter, interest for every
manth of delay, till mﬁ@;ﬂ@fﬁ_ﬁr of the possession, at such rate
as may be prescribed:*™ | % o

15. Clause ?[a]%nf the buy_er’s_a.gﬁelemehty.\d'atg"ﬁ'm.lz.ZOlB provides time

period for handing over the possession and the same is reproduced
)

\ {
“7. POSSESSION AND SALE DEED |

(a) Within 60 (sixty] days from the date of i_&sqan:ga Occupation Certificate
by the concerned Authaorities, the C‘gmpa"r_iyxsh'a I offer the possession of

below: - -?. i

the unit to the Allgttee, Subject to-Force __}'?Tyéure and fulfiliment by the
Allottee of all the terms and conditions afthis Agreement including but
not limited to timely payment by.the Allottee of the Total Price payable in
accordance with-Payment Plan ﬂnueﬂ: I, yalong with stamp duty,
registration and. incidental charges Mﬂtﬁé&hargex in connection
theretp due and payable by the Allottee and also subject to the Allottee
having complied with all formalities or documentation as prescribed by
the Company, the Company shall offer:the possession of the Unit to the
Allottee on or before 31-12-2018 or such time as may be extended by the
competent authority.”

16. Due date of handing over possession: As per clause 7(a) of the

buyer’s agreement, the respondent no.1 was under obligation to offer
|
the possession of the unit to the allottee on or before 31.12.2018 or such

time as may be extended by the competent authority.
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The counsel of the respondents submitted that the project in question
is registered vide no. 208 of 2017 and the same was initially valid till
31.12.2018. However, due to unavoidable circumstances on account of
delay by the contractor, the respondents were constrained to seek
extension of registration and the same was extended till 31.12.2019.
The occupation certificate was granted by the competent authority on
17.10.2019 and the pussessiqu‘js offered on 11.11,2019, therefore,
there is no delay in uffermgpgsgassinn in so far as respondents are

concerned. |

The authority is uf fh‘a. view-that the promoter is obliged under the
proviso to section §uf the Act to get the on-gni-ng_pmje}ct registered, for
a certain time péﬁgﬂ,,yh&re.me completion certificate has not been
issued. At the ﬁméit;f filing application for registration, promoter must
disclose the end date [uhﬁer section 4(2)(1)(C)] within which he shall
be able to cumpie#e gae devel_gp;ngpt of thg project. It is worthwhile to
note that, as menl:innad in the applvicatmn the development of the real
estate project should be cum_p[eted in all means Mtljin the stipulated
end date but if the promoter fails to complete the dﬂ:relupment of the
project within the end date, then as per section 6 of the Act, the
promoter can apply for extension of the end date for aifurther period of

1 (one) year. Furthermore, the extension of registra*iun certificate is

without prejudice to the rights of allottees as per proviso to section
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18(1) of the Act regarding delay possession charges from the due date

of possession till the actual handing over of possession.

In the light of the above clause of the buyer’s agreement, the promoter
was under obligation to handover possession of the subject unit by
31.12.2018 as mentioned in the registration certificate and buyer’s
agreement. The respondents were unable to handover the possession
as there was a delay in cunstrucﬁgg on part of the contractor. Since, the
construction of the said pm;eﬁtwas“n%t complete within the time frame
as mentioned in the '.rr-::gmtr'.';lt'ln::nr;I .cerhf‘cate consequently, the
respondents applied-for exten;iar; ‘of regis'ﬂ'atmn The arrangement
between the contractor and the respﬂndentstw I.t construction of the
said project is an internal and an indep;endent decision of the
respondents and shall in no means hu}dar the rights of the allottees
provided under section 18 ofthe ﬁ;ct; Thérgfﬁre it can be concluded that
the due date of handing over pnssessinn,- i.31.12.2018 as mentioned in
the registration certificate and clau‘sa-?fa}"‘aaf the buyer's agreement. In
other words, the res__pbndents_wwq: liable 'fcd"halhduver possession by
31.12.2018 and the respondents have failed to handover possession by

the said due date,

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges at the

prescribed rate. Proviso to section 18 provides that where an allottee
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does not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribed
under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12: sectioh 18: and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be thd State Bank of India h.:ghes; marginal cost
of lending rate +2%.:. '

Provided that in case Hle State Bank of India marginal cost of

lending rate (MCLR)-is not in use, it shall be replaced by such
benchmark !Eﬂdfn’g rates which the State Bank of India may fix

from time to'tinie fgrrkﬂdm,grwp‘!egenem! public.
The legislature in th‘amsdumsm the'subordinate legislation under rule

15 of the rules has determmed the prescribed rate ofmterest The rate
of interest so deten%ll ned by the legislature, is reasonable and if the said
rule is followed to a;.f{ard the interest, it wﬂi ensure uniform practice in
all the cases.

Consequently, as. per website of the State Bank of India ie,
https://sbi.co.in, éléﬁnﬁréinaf&astu.uf lending rate (in short, MCLR) as
on date i.e., IZ,IQ:Z_[;)Zl_ is ?30% -Acr:ardihgl}_'. the prescribed rate of

interest will be MCLR +2% i.e., 9.30%. |

Rate of interest to be paid by complainant for #elay in making
payments: The respondents contended that the complainant has

defaulted in making timely payments of the instalments as per the
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payment plan, therefore, he is liable to pay interest on the outstanding
payments. |

The authority observed that the definition of term ‘interest’ as defined
under section 2(za) of the Act provides that the rate of interest
chargeable from the allottee by the promoter, in case of default, shall be
equal to the’rate of interest which the promoter shall be liable to pay
the allottee, in case of defau]l; The;r&ievant section is reproduced below:

IR

“(za) "interest” means zhe r ‘g‘ M_@t payable by the promoter or the
allottee, as the case may bes~

Explanation. —For the purpase'uf this, c.'q;u%E«r

(i) the rate of interest ehmyenﬁb!& ﬁqﬂf che allottee by the promoter,
in case of default, shall be Equai to Cﬁe ra”te of interest which the
promoter shall be liable to pay the a!.'b{teq‘ !E case of default;

(ii)  the interest payable by the promoter to the allottee shall be from
the date the promoter received the. .amount or any part thereof till
the datethe amount or part thereo and interest thereon is
refunded and. Ehe interest payabfe byt e allottee to the promoter
shall be {rﬁm e date the aﬂottee dggu ts in payment to the
promoter till the date it is paid;"

Therefore, interest on the delay pajf-men_tﬁ from the complainant shall
be charged at the prescribed rate ie, 930% by the
respundenmprmﬂnter wt‘iir:l'r 1&* the safhaas i%\ being granted to the
complainant in case of delay possession charges.

On consideration of the documents available on record and submissions
made by both the parties, the authority is satisfied that the respondents
are in contravention of the section 11(4)(a) of the Act by not handing

over possession by the due date as per the agreement. By virtue of

clause 7(a) of the buyer’s agreement executed between the parties on
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24.12.2018, possession of the booked unit was to be delivered on or
before 31.12.2018. Occupation Certificate has been received by the
respondents on 17.10.2019 and the possession of the subject unit was
offered to the complainant on 11.11.2019. Copies of the same have been
placed on record. The authority is of the considered view that there is
delay on the part of the respondents to offer physical possession of the
allotted unit to the cumplaman];as per the terms and conditions of the
buyer’'s agreement dated 24. QZEG ;B executed hemregn the parties. It is
the failure on part of the prnmoter to fulfil lts obligations and

responsibilities asﬁ&r the hu}rer'ﬁagraement dated 24 12.2018 to hand

over the possessiomwithin the stipulated periad.

Section 19(10) uf-ltl'.;}.e Actobligates the allottee to take possession of the
- | |

subject unit within 2-months from the date of receipt of occupation
|

certificate. In the p;é“;ent r;'bmpla@nt, the occupation certificate was
granted by the competent ﬁgﬂ;pril}- on 17.10.20 19.!‘1‘}1& respondents
offered the puss&ésfdn of the unit in question to the Icampiainant only
on 11.11.2019. Sc_i,_ it can be said that the complainant came to know
about the occupation certificate only upon the !date of offer of
possession. Therefore, in terms of clause 19(10); of the Act, the
complainant was obligated to take possession by 1 1.01.2020 (Offer of
possession plus 2 months). However, the cumpléinant has taken

possession of the unit in question on 21.12,2019 and this fact has been
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admitted by the respondents. It is further clarified that the delay
possession charges shall be payable from the due date of possession i.e.
31.12.2018 till the date of handing over of possession by the
respondents i.e. 21.12.2019.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18[1) of the Act on the part of the
respondents is established. As s,uc.l}the complainant is entitled to delay
possession at prescribed rateﬁﬁﬁt?ﬁ‘ést i.e.9.30% p.a. w.e.f. 31.12.2018
till the date of handing over ansessmn i.e/21,12.2019 as per provisions

of section 18(1) of the Act read With'rule PB Gﬁhe rules.
\ e |

G.Il Regarding Urban Ladder mut:hérs wor& ﬁsiii 00,000/-

The complainant is. claiming Urbqn | l,@dd\gler Vouchers worth
Rs.3,00,000/- from the respondents __g_s_.pra_fxli?se;i in sale presentation by
the respondents. On the t:nfhefh;ﬁﬁ;_hié?fé'éﬁﬂndents submitted that the
as per buyer's agreement dated 24,12.2018, gﬁvuuchers amounting to
Rs.3,00,000/- shall be made available for redemption at the time of
intimation of possession and the t:nmplaina'n{ is unreasonably and
illegally pressurising the respondents for vouchers of a specific

company called Urban Ladder.

The authority observed that the respondents vide brochure has made
appealing scheme that those who book the unit in the said project

before 05.11.2018 will get “Urban Ladder” voucher worth Rs.3,00,000 /-
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(Brochure at page 108 of complaint). As per statement of account dated
05.11.2020, the complainant has paid booking amount of Rs.1,00,000/-
on 16.11.2018. The complainant made booking after 05.11.2018.
Therefore, the complainant is not entitled to the scheme as advertised
by the respondents in brochure, However, as per payment plan
(annexure 111 of the buyer's agreement], the parties have agreed that
“Gift vouchers amounting Rs. 300000/ shall be available for redemption
at the time of Intimation af pesgmtm Shall not be adjusted in the
price/any fnstaf.’mengs LPeytmeﬁt pla.n at page 76 of complaint).
Therefore, as per buyers egreement only gift ueuehers worth
Rs.3,00,000/- were piremised which were tobe redeemed at the time of
offer of pessese:en end dees ‘not state any speEiﬂe neme of company.
Also, the respendents haive stated that the respenﬁients offered to
provide vouchers of Livespate for the said amount. Therefore, the
authority is of the view that as per the buyer’s agreement the
complainant is entltfgd ;o% F&“l‘\faudﬁere nf’werth Rs.3, ﬁJU 000/- and not
specifically of eempa_ny called "Urban Ladder”.

Direction of the authority ,

|
Hence, the authority hereby passes this order and iemres the following
directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the functienientrusted to the

authority under section 34(f): |
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The respondents are directed to pay the interest at the prescribed
rate i.e. 9.30% per annum for every month of delay on the amount
paid by the complainant from due date of possession i.e.
31.12.2018 till the handing over of possession i.e. 21.12.2019. The
arrears of interest accrued so far shall be paid to the complainant
within 90 days from the date of this order as per rule 16(2) of the

170 Sl
L N 3

oA L

rules. |

The cnlmplainant is dlrerteétoﬁay outstanding dues, if any, after
ad]ustment of mte;est fanftha‘dela&egﬁagrmd The rate of interest
chargeable from the complalnh‘nt falluttEeLb}r the promoter, in case
of default shall be charged at the prescnhed rate i.e, 9.30% by the
rESpnndents{ prnmntErs which is t}ie émer!rate of interest which
the prdmnt&r shall be liable to pay th.g allottee in case of default

i.e., the delay possession charges as per section 2(za) of the Act.

The promoter may credit delay possession charges in the accounts
S AN

ledger of the unit of the allottee, if the amount outstanding against

the allottee is more than the DPC this will be treated as sufficient

compliance of this order.

If there is no amount outstanding against the allottee or less
amount outstanding against the allottee then the balance delay

possession charges shall be paid after adjustment of the

outstanding against the allottee.
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v.  The respondents shall not charge anything from the complainant
which is not the part of the buyer's agreement. The respondents
are also not entitled to claim holding charges from the
complainant/allottee at any point of time even after being part of
the builder buyer's agreement as per law settled by hon’ble

Supreme Court in civil appeal nos. 3864-3889/2020 decided on
14.12.2020.

32. Complaint stands disposed ofi' \~

33. File be consigned to registrys

-
j _; r_u

|
1= i VAR
[Samh@{{umar] (Vijay Kumar Goyal)
Member \ Member

(Dr. KK. Khandelwal)
Chairman
Haryana RF@LEsmte Regulatory Authority, Gurugram

Dated: 12.10.2021
Judgement uploaded. on 16.12.2021.
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