R HARERA

s GURUGRAM Complaint No. 3737 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 3737 0f 2020
First date of hearing : 07.01.2021
Date of decision : 12.10.2021

1. Amit Tandon
2. Malti Tandon
Both RR/o: L-49D, First Floor, Block L,

Saket, New Delhi-110017. Complainants
1. M/s Emaar MGF Land Ltd. :..:-;-JI:"E ! '._':-“fj;"

2. M/s Kamdhenu Projects Pvt. Ltd
Both addressed at: 306-308, Squaré One, C-2,

District Centre, Saket, }eﬁvﬂﬁlhi‘ 11”f}ﬂ1'?3 Respondents
e = __ﬂ;, b i

CORAM:

Dr. K.K. Khandelwal | Chairman

Shri Samir Kumar Member

Shri Vijay Kumar Goyal: Member

APPEARANCE: Ve N

Shri Nilotpal Shyam  %.° - ~“ Advocate for the complainants

Shri ].K. Dang . " o _Advocate for the respondents
ORDER

1. The present cnrﬁplﬁziﬁ;t dated 30:10.:2020 has been filed by the
cnmplainants}allﬁtﬁbs in Form GRAunder section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (in short, the Rules) for violation of section 11(4)(a) of the Act

wherein it is inter alia prescribed that the promoter shall be responsible
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for all obligations, responsibilities and functions to the allottee as per

Complaint No. 3737 of 2020

the agreement for sale executed inter se them.

Project and unit related details

2. The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

-'L.L \

tabular form: e \_;_?
S.No. | Heads d Wy rmatiun
1. Gardens“, Sector 102,

o

Gur

T

Project area

Project name and !usat‘lm]: 1] ﬁf’lrﬁ

T —r =y

12 acr S"

Nature of the*pruje-:t

AiGroup ﬂPﬁmr\F colony

DTE_P license qo. and ﬂ!lﬂit}f
status '

mrnf ited 10.10.2012 valid
tl]b ;g

A Name of licensee I](amdhﬁﬁu Projects Pvt. Ltd, and
En'hﬁar‘ﬁﬁf’ Land Ltd.
6. HRERA registered/ et Rgglgt{red in two phases
registered 1208 of 2017 dated 15.09.2017
E ) B | r@ 1.12.2018 for 49637 sq.
AW ension granted vide
. nn+l3;"_201.9 dated 02.08.2019 which is
1 _,g@jﬁdqq up to 31.12.2019]
ii. 14 0of 2019 dated
28.03.2019(Phase II)
[Valid up to 17.10.2018 for 4.57
acres]
7. Occupation certificate granted | 17.10.2019
on [Page 109 of reply]
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8. Provision allotment letter dated | 13.11.2018
[Page 37 of reply] |
9. Unit no. 1G-07-0302, 3 ﬂuoir, tower/ building
no. 07
[Page 40 of complaint]
10. Unit measuring 1228.17 sq. ft. (Carpet area)
2000 sq. ft. (Super zT'rea]
[Page 40 of complaint]

11. | Date of execution of buyer's | 21.122018 '
agreement i vy [Page 27 of complaint]

12. | Payment plan A ‘Time linked paymeht plan

‘ age 79 of complaint]

13 Total consideration” as :1,31,64,401/-
statement of ‘ac,;nuht g§1ﬁd [Page B’j" of complaint]
31.07.2020 /*r:}f; L

14, |Total amount: paid by the | Rs.1 1:"&3 280/-
complainants«as/per statement [Fage 88 of complaint]
of account dated 31.07.2020

15. |Due data vely [lof [[31422 fﬁr [
possession as | § VA& .
the said agree ' F O | ‘
company sha |
possession of t O
allottee on or befor _L,,--‘
or such time as may be ext |
o te mmﬁt;;ﬁn@ TRA |
[Page 48 of

16. | Date of offer of pomsplun to | 1L1L 2[}19 |
the complainants =~ ' | [Page 98 of complaint]

17. | The complainants have taken | 20.12.2019 5
possession on [As submitted by the complainants

at page 7 of cumplﬁint}

18. Delay in handing over | 11 months 20 days
possession w.ef 31.12.2018
(due date of handing over
possession) till 20.12.2019
(date of handing over of
possession) ‘
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et v GURUGRAM Complaint No. 3737 of 2020
B. Facts of the complaint
3. The complainants have made following submissions in the complaint:

il

iii.

That the respondent company through their representative had
approached them and represented that the respondent’s
residential project namely “Imperial Gardens"” located at Sector-
102, Dwarka Expressway, Gurugram, Haryana will effectively

serve the residential purpq,g’;e.of complainants and their family and
has the best of the amenﬂ%*ﬂ"?

That the respnndent mrﬁpaﬂ?-ﬂ‘c lm& that a license from the
Director General Tmﬁi *aﬁﬁ Cnu% 'y Planning, Haryana

Chandigarh has been ubtamed in cnllé‘ba?‘ﬁtmn with respondent
no.2 for develupment of the ij End into group housing
complex compﬂsmg of multl‘-ﬁsqi*ledjtesidenna! apartment in
accordance with law heai‘h;gf I‘Icenﬁg no. 107 of 2012 dated
15.10.2012. Further; respﬁndent . E.‘\ is ;@ulty owned subsidiary
of respondent no.1 and is the nwller Pftha project land whereby
the respundentnn 1aen‘tered into aéallab}rglion agreement. All the
payments by the complainants have been made to respondent no.

1 (hereinafter referred as ‘respondent company’).

That based on the aforementioned representation and enquiries

made, the complainants started payment from 31.10.2018

pursuant to which allotment letter was issued by the respondent
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iv.

company on 13.11.2018 for allotment of unit no. 1G-07-0302
proposed to be built at 3 floor in the said project. Subsequently,
both the parties entered into buyer’s agreement on 21.12.2018. All
the clauses of said buyer's agreement are not in accordance with
the mandate as prescribed under model agreement of the rules
made under the Act. It is submitted that said clauses of buyer’s

agreement to the extent. Gf mﬁnngruency with the Act read with

relevant rules and re'{"" ﬁqm‘{ shall not be binding on the

T"E‘IF

complainants.

) X __::'*

That as pe uyet*ﬁ_rag@gment, the respondent company
agreed to sel(%&sald unit having carpet’ area of 1228.17 sq. ft. for
an amount ﬂHi&l 17,89,000/- plus GST in accordance with the
buyer's agreemﬁgﬁ’@s peFr clause '?[a) nfthe buyer's agreement, the
possession date er the. sald uﬁq: was ‘agreed to be 31.12.2018.
Clause 12 of the }Juye_r s _agregmf;nt_ stipulates that the respondent
company, if %ﬂéﬂ L‘n'ﬂ_eli:i?'e; the possession of the said unit within
the stipulated time. ﬁ'ame and subject to the force majeure

"’ U

conditions, shall pay delayed possession Inter»?st for the entire
period till the date of handing over the possession in accordance
with the Act. The complainants made a total payment of
Rs.1,06,35,086/- towards the said unit in accordance with the
demand raised by the respondent company. Despite the said

payments, the respondent company failed to deliver the
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vi.

possession in agreed timeframe (i.e, December 2018) for reasons
best known to them and the respondent company never bothered
to intimate rhymes and reasoning for the delay to the
complainants. Therefore, the respondent company has breached

the sanctity of the agreement to sell i.e. buyer’s agreement.

That the offer of possession was initially made to the complainants

by the respondent comj '\'I_Z__;_;__g:__n 01.11.2019. However, the

complainants were shoc " 'see that there were certain material

discrepancies with regard td th!’.,: balqhqg amount to be paid by the
complainants 'to' the ﬂt@;ponggnt (Tihy The complainants
co

raised the issue tn the respundent 3' and accordingly, the
revised letter of Bffer of possessmmw?l} ‘%éed by the respondent
company to fﬁe ‘complainants W&‘ffl 2019. The physical
possession of the said t:mit Wés\;aken by the complainants on

20.12.2019.

That there is 10 mon&h ‘-g‘l:ng: L!ﬁd&y in handing over the

possession by the'rESpunﬂent eﬁmpaﬁy; to the complainants.
Therefore, the complainants have genuine grievance which require

the intervention of the hon’ble authority in order to do justice with

them. Hence, this complaint.
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C. Relief sought by the complainants

4. The complainants are seeking the following reliefs:

i.  Direct the respondent company to pay interest at prescribed rate
for the delayed period of handing over the possession calculated
from the date of delivery of possession as mentioned in the buyer’s
agreement i.e. 31.12.2018 till the actual date of handing over the
possession of the said unit e, 20.12.2019 on the amount paid by
the complainants tnwardsﬁre;urﬂt no. 1G-07-0302

5. On the date of hearingwﬂ‘téz .authority explained to the
respundents}pmmnt&rs abqut l:he .contravention as alleged to have
been committed m--’re-la!:iﬁn to.section 11(4)(a) of the Act to plead guilty

-
o |
d bt |'i

or not to plead g'l.“i
D. Reply filed by thefespundents

6. The respondents -hqye-puntestqd the complaint on the following
grounds: \ / Q7

i. The cumplamants have ﬁ'ied the present complaint seeking interest
for alleged dg’\f'a mﬂ%}w&r@g@ﬂssassmn of the apartment booked
by the complainants.-it is respectfully submitted that complaints
pertaining intet‘ést:' compensation etc. are to be decided by the
adjudicating officer under section 71 of the Act read with rule 29
of the rules and not by this hon'ble authority. The present
complaint is liable to be dismissed on this ground alone. Moreover,
the adjudicating officer derives his jurisdiction from the central act

and the same cannot be negated by the rules made thereunder.
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il

iv.

That the complainants, in pursuance of application form dated
31.10.2018, were provisionally allotted apartment no. 1G-07-0302
in the project vide allotment letter dated 13.11.2018. The
complainants consciously and wilfully undertook to remit the sale
consideration for the unit in question in accordance with the

payment plan incorporated in the buyer’s agreement.

That the rights and ubligations of complainants as well as
respondent no. 1 are cnm?ggly and entirely determined by the
covenants mcurpuratedr :inr j.he buyer's agreement dated
21.12.2018 which cuntmues,tq be h‘indlng upon the parties thereto
with full force and e"ffec%. .i{ pe;r e’lau%%;' 9{ the buyer’s agreement,
the possession uf the unif’tn qu&tmn \g&’&,ﬂahle to be delivered by
31.12.2018 or such time-as;may be Eﬁ‘tgpded by the competent
authority subjectto the allotl:ee(s] haﬂngﬁtrlctly complied with all
terms and conditions of the buyeﬁ‘se'agi‘&ment It has also been
provided theremtﬁat,the dat&fmﬁeﬁ"prfy of possession of the unit
would stand extend&d-in th.e, event of occurrence of the force
majeure circumstances, Th& cumPlauPants have completely
misconstrued, misintet‘preted and rms:calcu]ated the time period as

) A\
determined in the bu}.rer‘s agre&menx

That the project of the respondent no. 1 has been registered under
the Act and the rules. Registration certificate was granted by the
Haryana Real Estate Regulatory Authority vide memo no. HRERA-
140/2017/1083 dated 15.09.2017. It is pertinent to mention that
the respondent no. 1 had applied for extension of the registration
and the hon'ble authority has already extended the validity of
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registration vide memo bearing no. RC/REP/HARERA /GGM /2017
/208 dated 02.08.2019. The registration had been extended till
31.12.2019 and the respondent no. 1 had already offered
possession of the unit in question to the complainants vide letter
dated 11.11.2019 and thereafter possession had been delivered to
the complainants on 29.11.2019. Therefore, there is no delay in
delivery of possession of the unit in question as alleged by the

complainants. . “ 35}

% .J-'—'.

-----

L ﬂ‘ﬂ
compensation for any. délay in de‘.livery of possession caused on
account of deh'/ {ﬂ},ﬂfbﬁ?
completion celﬁﬁc’ate or an}’ other permission/sanction from the

fp} _Qf ;he occupation certificate,

competent aﬂfhnrlty shall be provided to the allottees. The
respondent hﬁf I had suhmitted an apphcatmn dated 11.02.2019
for grant of gccupatiun certificate to ‘the concerned statutory
authority. The nq&ug?t;lpn m:ﬁﬁcqte thereafter was granted on
17.10.2019.Itis suhrﬁittedthﬂt onte an application for issuance of
occupation {:ertlﬁcate s sgbmitteti before the concerned
competent aqtl'iﬂnﬁty the f“es‘fmndEnf no. 1 ceases to have any
control over. the lsame. The grant<of occupation certificate is the
prerogative of the concerned statutory authority and the
respondent no. 1 does not exercise any control over the matter.
Therefore, the time period utilised by the concerned statutory
authority for granting the occupation certificate needs to be
necessarily excluded from the computation of the time period

utilised in the implementation of the project in terms of the buyer's
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vi.

vii.
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agreement. As far as respondent no. 1 is concerned, it has diligently
and sincerely pursued the development and completion of the

project in question.

That the complainants were offered possession of the unit in
question through letter of offer of possession dated 11.11.2019.
The complainants were called upon to remit balance payment
including delayed payment charges and to complete the necessary

furmalitiEs,/dncumentaﬁ'ﬂnc.lheg:_&ssar}r for handover of the unit in
L =
question to them. However, .

_ 1l i an . _
respondent no. 1 with request g&r payment of compensation for the

alleged delay in utter dfs;‘eﬁa)i“

buyer's agreement. The i*e'sii”i’ihdeﬁt '*i__l'&l-, 1 explained to the

1e complainants approached the

;aftlféténns and conditions of the
complainants that the validity fbf'-regf' fﬁt’%{m has already been
extended by the 'statﬁtnfj.r al_;'__:tht:}rit'i',"r' h?_r_;[i;.ﬁérefure they were/are
not entitled 'fo any cﬁmpenﬁ'_atign*fjﬁ“.fierms of the buyer's
agreement, HuWever,-.the'quﬁplétﬁa_ijﬁ:-rﬁreatened the respondent
no. 1 with institution-of twarfanted litigation. The instant
complaint has l:reeppr{fbﬁreg_ﬁ omplainants in order to
obtain wrong_f_u!"'géin a{i'ndr'tg‘us_:%'ii}rﬁngﬁ;’t‘! loss to respondent no. 1.
That the interim possession has been 6fféred by respondent no. 1
after obtaining occupation certificate in respect of the tower in
which the unit in question is located. That the possession has been
delivered to the complainants after completing the construction
thereof in order to facilitate them to complete the interior work,
fittings etc. as per their liking and subjectivities. The complainants

have accepted the possession of the unit in question without
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viii.

ix.

raising any objection. It is evident that the complainants have
acknowledged the completion of construction of the unit in
question and that the same was ready for possession. However, the
complainants have failed to undertake the necessary work and
consequently cannot be allowed to take undue advantage of this

fact by alleging delay in delivery of possession of the unit in

question.

That the respondents h’ad heen prevented from timely

implementation of the p
control. It is submltl:ed l:hat the respondents had appointed a

contractor on 1*} 0'3'201![5" Epemﬁng under the name and style of
Capacite Enfra;gfqﬁcts L.lf for construction and implementation of
the project in gufstmn Huwever. the said contractor was not able
to meet the écl tlﬂlEllhE for danstruchun of the project. The said
contractor falfegi_. to deploy adequate manpower, shortage of
material, etc. The 'i*é'ép'uﬁdents ‘Were constrained to issue several
notices, requests efc:“ft; Ehgfsald contractor to expedite progress of
the work at Eipm ct&lﬁa but to no avail. The said contractor
consciously 1be?s§tely chose to fgnure the legitimate and just
requests of the: respondents on one pretext or the other and
defaulted in carrying out the work in a time bound manner.
Therefore, no fault or lapse can be attributed to the respondents in

the facts and circumstances of the case.

That the purchasers in the project in question have defaulted in
timely remittance of the instalments. It is submitted that when the

proposed allottees default in their payments as per schedule
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agreed upon, the failure has a cascading effect on the operations
and the cost for proper execution of the project increases
exponentially and further causes enormous business losses to the
respondents. It is submitted that the respondents despite defaults
of several allottees earnestly fulfilled its obligations under the
buyer's agreement and completed the project as expeditiously as
possible in the facts and circumstances of the case. The defaults

committed by various aliotteas has delayed the contemplated

implementation of the oject. The respondents cannot be
penalised for indlsciptfhé""df‘fts customers. Thus, it is most
respectfully submitted. tflﬁrp%hefpﬁesépt’appltcaﬁon deserves to be

dismissed at theNery thireshﬁlﬁ \ 'f‘.'.,l \
\ ¢

E. Jurisdiction of the authority “*5 ',

7. The preliminary nbjectinns raised bir tl;r.-} respundents regarding
jurisdiction of the authohty ta e!llteétaiu"‘élgpffesent complaint stands
rejected. The authority Dhsef'fed thﬁ:thas’”terr:tnnal as well as subject
matter jurisdiction to adjudmate thp prgsent complaint for the reasons

given below. - .'i_ AN

A U2 HC=T2ANA
E. Territorial jurisdiction. - -~ /" I‘*

8. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gu rugram. In the present

case, the project in question is situated within the planning area of
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Gurugram District, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.
E.Il Subject-matter jurisdiction

9. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a) , _3,? (.
Be responsible for all ob on

under the provisions of rhmﬂffﬁ?’ﬁfe rules and regufarmns made
thereunder or to the agnrta? as per the agreement for sale, or to
the association of aiﬁIM' ﬂq‘e may be till the conveyance
of all the apa lotsor b s, as the,case may be, to the
allottees, or Wan ﬁﬂ Lthe assn;:}‘ﬁﬂoh of allottees or

the cnmpetefl;;qu_ ority, as the cusst may be;

|
The pmvisjén:shﬁmsurcd'mmms is part of the builder buyer's
agreement, as per clause 15 of the BBA dated........ Accordingly,

the promoter @’ esponsible for abhgﬂ:fans}frespnrmbmnes
and functions i ‘?"‘4 :;cj:mdﬁr asnﬁ'ﬁ;f returns as provided
in Builder Buye g?‘ge

Section 34-F unma}s of t}rg ﬁuﬂ;mity

34(f) of the Act provides to ensuré compliance of the obligations
cast upon t mpm%, ;Qeﬁgﬁa‘&ees and the real estate agents
under this Act and the rules and regulations made thereunder.

10. So, in view of thekpw_;mfs of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter as per provisions of section
11(4)(a) of the Act leaving aside compensation which is to be decided
by the adjudicating officer if pursued by the complainants at a later

stage.
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F. Findings on the objections raised by the respondents

F.I Objection regarding exclusion of time taken by the competent
authority in processing the application and issuance of occupation
certificate

11. As far as contention of the respondents with respect to the exclusion of
time taken by the competent authority in processing the application and
Issuance of occupation certificate is concerned, the authority observed
that the respondents has apph&dfur grant of occupation certificate on
11.022019  and '

ft .,? vidle memo no.  ZP-
845/AD{RA)/ZOIQ}ZSBISdat&d 1? 10 2ﬂ19 the occupation certificate
has been granted hy the ::ﬂmpetenﬁamhﬂr[ty under the prevailing law.
The authority cannot be a silent spectat.u;'"‘t'clllthe deficiency in the
application suhmltteisl byn thé grnrﬁutbr ?rﬂ:&s,'suance of occupancy
certificate. It is ewdent Frnm: the pﬁc@atmn certificate dated
17.10.2019 that an mcnmp!ete applieatmn fu‘r grant of OC was applied
on 11.02.2019 as ﬁre Nﬁa from%e«cd‘/etent authority was granted
only on 30.05. 2019 ﬂﬁhlch,is mnﬁsééuér&q ' éﬂhng of application for
occupation certificate, Also, the i:href Enginegr I, HSVP, Panchkula has
submitted his requisite repurt in r;spect of the said project on
25.07.2019, The District Town Planner, Gurugram and Senior Town
Planner, Gurugram has submitted requisite report about this project on
06.09.2019 and 07.09.2019 respectively. As such, the application

submitted on 11.02.2019 was incomplete and an incomplete

application is no application in the eyes of law.
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HARERA

12. The application for issuance of occupancy certificate shall be moved in

13.

the prescribed forms and accompanied by the documents mentioned in
sub-code 4.10.1 of the Haryana Building Code, 2017. As per sub-code
4.10.4 of the said Code, after receipt of application for grant of
occupation certificate, the competent authority shall communicate in
writing within 60 days, its decision for grant/ refusal of such permission
for occupation of the building in.Form BR-VIL In the present case, the
respondents has cnmpieted} ;Epfitcatlnn for occupation certificate
only on 07.09.2019 and’ éggsﬂqﬂ;tly'the concerned authority has
granted nccupanancemﬂcate,un 1? 10.2019, Therefore, in view of the
deficiency in thapgaidr applicatiun Jdated 11.02.2019 and aforesaid
reasons, no delay i-n;grantmg accupahun certiﬁcate can be attributed to

the concerned stamtor?_authanty.

Findings of the authority,

G. Delay pnssesil chg{g‘

Relief sought hy-& tﬁn;‘ilafnani Dii'ectthe respondent company to
pay interest at préscnbed rate for the delayed period of handing over
the possession calculated from the date of delivery of possession as
mentioned in the buyer’s agreement i.e. 31.12.2018 till the actual date
of handing over the possession of the said unit i.e. 20.12.2019 on the

amount paid by the complainants towards the unit no. IG-07-0302.
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14. In the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

rrrrrrrrrrrrrrrrrrrrrrrrrrr

Provided that where an, atlottee does not intend to withdraw from
the project, he shall be: Wrby the promater, interest for every
month of delay, till the;& ver of the possession, at such rate
as may be presmbetf ~ Sl n—

LAY N Py,
15. Clause 7(a) of the by&rﬁﬁ r T; ' _daﬁd%l 2.2018 provides time
period for handing over the yus;esﬂgﬂmﬁa%

e same is reproduced

below: T, sl S ¢
‘T ) SITJE
2 pussxssmmnn SALEDEED =~ .~ 3 oy
(a) Within 60 (mg{] days from the ﬁatﬂaf z.ﬁ‘u ofﬂccupanon Certificate
by the concern ?Aythw;ties, e Co ib Il offer the possession of
the unit to the

(ﬂe m re and fulfillment by the
Allottee of all the Tsnn#u mgs of this Agreement including but

not limited to timely paymefnr 5_;' Juﬂ:ee of the Total Price payable in
accordance with Payment Plan_ nnexure-Ill, along with stamp duty,
registration and incidental char es and ‘other charges in connection

thereto due and payable by the Allottee and also subject to the Allottee
having complied with all farma!rt:es or documenranan as prescribed by

the Company, the ﬂampgny sbaﬁ gﬂér h e;sfun of the Unit to the
Allottee on or-before.31-12-2018.0r such time n{ay be extended by the
competent authority.”

16. Due date of handing over possession: As per clause 7(a) of the

buyer’s agreement, the respondents were under obligation to offer the
possession of the unit to the allottee on or before 31.12.2018 or such

time as may be extended by the competent authority.
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17,

18.

HARERA

The counsel for the respondents submitted that the project in question
is registered vide no. 208 of 2017 and the same was initially valid till
31.12.2018. However, due to unavoidable circumstances on account of
delay by the contractor, the respondents were constrained to seek
extension of registration and the same was extended till 31.12.2019.
The occupation certificate was granted by the competent authority on
17.10.2019 and the pnssessigl{i;%;;;?ffered on 11.11.2019, therefore,

there is no delay in offering possession in so far as respondents are

concerned. Ay
" A RS N,
The authority is qfii‘:ﬁeﬁ w that the promoter is obliged under the

§ - L
proviso to section fuﬁthe Act to get-the on-going project registered, for

a certain time pé&gd‘ w_b.ére'lthe c-:filmp!etiu'n certificate has not been
issued. At the timé-, g“fqﬁ\h&% a;:iplig:atié;n fg r-‘reg"ilst ration, promoter must
disclose the end date‘iﬁﬁq%ff Jsecﬂ;aﬁ'll(i]ﬂ)(C]] within which he shall
be able to complete tPe\t:‘l;.r‘ET}ir;I;ﬁ%t. of the project. It is worthwhile to
note that, as menﬁnr%pcyu{gphg ‘Jigplicatif?&n.- the development of the real
estate project shgij% Eﬁ?‘q\;‘rxgﬁ}e;ed\ in all means within the stipulated
end date but if the promoter fails to complete the development of the
project within the end date, then as per section 6 of the Act, the
promoter can apply for extension of the end date fora further period of

1 (one) year. Furthermore, the extension of registration certificate is

without prejudice to the rights of allottees as per proviso to section
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19.

20.

HARERA

18(1) of the Act regarding delay possession charges from the due date

of possession till the actual handing over of possession.

In the light of the above clause of the buyer’s agreement, the promoter
was under obligation to handover possession of the subject unit by
31.12.2018 as mentioned in the registration certificate and buyer’s

agreement. The respondents were unable to handover the possession

as there was a delay in cansﬂuqﬁrm qn part of the contractor. Since, the

tr\

between the contractor and ;h? responden Ev .t construction of the
said project is aﬁ—' interha[ aﬁ:d J ﬁ'ld&p&jent decision of the
respondents and Si‘lall"{in no l’neénsﬁhldqgiﬁe’ rights of the allottees
provided under section 18 of the Hpt,j‘l‘-}l_&r&fﬁi'e, it can be concluded that
the due date of handirng over'ﬁn'ﬁsé;sii_nh is 31.12.2018 as mentioned in
the registration c&@cﬁ&é’é&éﬂ?&ﬂ& buyer’s agreement. In
other words, the respondents were liablé\td' handover possession by

31.12.2018 and the respondents have failed to handuver possession by

the said due date.

Admissibility of delay possession charges at prescribed rate of
interest: The co mplainants are seeking delay possession charges at the
prescribed rate. Proviso to section 18 provides that where an allottee

does not intend to withdraw from the project, he shall be paid, by the
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promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribed
under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case ﬂ;'e State Bank of India marginal cost of
lending rate (MCLR) wan_o_;. in use, it shall be replaced by such
benchmark lending r" : “the State Bank of India may fix

from time to time for ' the general public.

21. The legislature in its ;msgﬁm JP I:he Suhord.lnate legislation under rule

" "-'...'. )

15 of the rules has, dg‘t&rmmeg t'he ngscribed rate of interest. The rate
of interest so dete‘nﬁiﬁed by the legislature, is reasunab_le and if the said

rule is followed ti’: E'i'm%rd | the mttﬁresg it will ensure uniform practice in

1

|

all the cases.

Cak 3

22. Consequently, as pe: weﬁ‘site of the State Bank of India e,

https://sbi.co.in, the mar :ﬁ“cosr‘ﬁﬁendmg rate (in short, MCLR) as
on date i.e., 12. 1%2% [iiﬂ%lgﬁ k&co?'tfmgly, the prescribed rate of

interest will be MCLR +2% i. e, 9 30%

.‘"\_

23. Rate of interest to be pald by cumplainants for delay in making
payments: The respondents contended that the complainants have
defaulted in making timely payments of the instalments as per the
payment plan, therefore, they are liable to pay interest on the

outstanding payments.
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24,

25,

26.

HARERA

The authority observed that the definition of term ‘interest’ as defined
under section 2(za) of the Act provides that the rate of interest
chargeable from the allottee by the promoter, in case of default, shall be
equal to the rate of interest which the promoter shall be liable to pay

the allottee, in case of default. The relevant section is reproduced below:

“(za) "interest” means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose of this elause—

(i) the rate of interest chargec gQ;ﬁ:gm the allottee by the promoter,

in case of default, shall be qual to the rate of interest which the

promoter shall be liable'to pay the allottee, in case of default;

(ii)  the interest payable by the promater. to the allottee shall be from
the date the promaoter i:écaf ‘the _gnb%nr or any part thereof till
the date the amotint r par redf apd interest thereon is
refunded; and the interest payable b lottee to the promoter
shall be from the date the allottee jults in payment to the
promater tillithe date it is paid;"

Therefore, interest on the delay ﬁayﬁleﬂtshf}:}ni‘ﬁ: the complainants shall
\ ¢ | I | '
be charged at ‘the prescribed L}f “ie, 930% by the
AN PO/

\ % Ui .Y
respondents/promoters -Wquh.is,;.mILfEa_li]'q,és is being granted to the
E REGY”

. e o
complainants in case of delay possession charges.

1A DCD
On consideration of the docum ehts%ﬁai%%g ;é%ecurd and submissions

made by both th&pm:.tl_-.e_s:, the a“t@f}ty\?sfﬁlhe? that the respondents
are in contravention of the section 11(4)(a) of the Act by not handing
over possession by the due date as per the agreement. By virtue of
clause 7(a) of the buyer's agreement executed between the parties on
21.12.2018, possession of the booked unit was to be delivered on or
before 31.12.2018. Occupation Certificate has been received by the

respondents on 17.10.2019 and the possession of the subject unit was
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27.

HARERA

offered to the complainants on 11.11.2019. Copies of the same have
been placed on record. The authority is of the cnnsiﬂered view that
there is delay on the part of the respondents to offer physical possession
of the allotted unit to the complainants as per the terms and conditions
of the buyer's agreement dated 21.12.2018 executed between the
parties. It is the failure on part of the promoter to fulfil its obligations

and responsibilities as per the ﬁﬁyér's agreement dated 21.12.2018 to

hand over the possession with: ﬂwéﬁpuiated period.

ol Yk
-\‘" -il -.-:l'

Section 19(10) of the Acgthigates tJ_'lE ajlqmee to take possession of the
F 4 1‘!-“*' Ly r‘“

subject unit w:th,n gv;yﬁnt :

certificate. In the bresent cnmplamt, the m‘:tupatmn certificate was

) _,,' the date uf receipt of occupation

granted by the 'cﬂmpetent 'authﬂrity on, 17.10.2019. However, the
respondents nﬁer‘gﬂ ((hgﬁpu?tseﬁsmn of the umt in question to the
complainants only nq\.‘lzli‘_'iﬂ{}lé’ So, It can be said that the
complainants came to knuw”"b‘ﬁﬁt’fhe nccupatjnn certificate only upon
the date of offer &;'ff]ﬁsges%wﬁ?ﬁ‘herefnpe, in terms of clause 19(10) of
the Act, the complainants ‘were {thgated to take possession by
11.01.2020 [foer uprnssessmn plus 2 months), However, the
complainants have taken possession of the unit in question on
20.12.2019 and this fact has been admitted by the respondents. It is
further clarified that the delay possession charges shall be payable from

the due date of possession i.e. 31.12.2018 till the date of handing over

of possession by the respondents i.e. 20.12.2019.
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28.

29,

HARERA

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the
respondents is established. As such the complainants are entitled to
delay possession at prescribed rate of interest i.e. 9.30% p.a. w.e.f.
31.12.2018 till the date of handing over possession i.e., 20.12.2019 as

per provisions of section 18(1) of the Act read with rule 15 of the rules.

Directions of the authurlty

Hence, the authority hereby"‘"
" '] 1

directions under sectiun 37 gf;.the ﬂ.ﬂt tp ensure compliance of

;i ;:'5%115 order and issues the following

=

obligations cast upon:the pramﬂterﬂs’ perfgéunctmn entrusted to the
authority under sec‘ndn 34[0

| <)
i. The respondents are dlrer:te‘d to pa]j' t@ééptérest at the prescribed
rate i.e. 9.30% per annum for evprpr&wfh of delay on the amount
paid by the compta;:mnt& iﬁ'am" .ddue date of possession i.e.

31.12. 2018tiil the date ?ni gv{ ﬁ ssioni.e, 20.12.2019.
The arrears nfm mterés shall be paid to the
complainants within 90 days from The da{te"uf this order as per rule

16(2) of the rules.

ii. Thecomplainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period. The rate of interest
chargeable from the complainants /allottees by the promoter, in

case of default shall be charged at the prescribed rate i.e., 9.30% by

Page 22 of 23



=) GURUGRAM Complaint No. 3737 of 2020

30.

31.

HARERA

iii.

the respondents/promoters which is the same rate of interest
which the promoter shall be liable to pay the allottee, in case of

default i.e., the delay possession charges as per section 2(za) of the

Act,

The respondents shall not charge anything from the complainants
which is not the part of the buyer’s agreement. The respondents
are also not entitleg._f_f;f:&'ff;'ﬂaim holding charges from the

-,
I. '\.'.I E
L

complainants/allottees hﬁt@ypﬁmt of time even after being part

of the builder buyers agreer E.‘Jlt j per law settled by hon'ble
> AATE S
Supreme Cnu '@1 ctwltqp_geal-nos 3864-3889,’2{]20 decided on

14.12.2020.

Complaint stands] dfsppseﬁl ¢::rl"1

File be consigned t&@w ” 17 /

—
L - =
[Sam}’ r Kumar) ﬁ_‘ Hﬁ ~ . [vVijay Kumar Goyal)

Member _ Member
| ARA—
‘rn‘r. KK. Khandelw'al]
Chairman
Haryana Real Estate Regulatory Authority, Gurugram

=

Dated: 12.10.2021

Judgement uploaded on 16.12.2021.
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