HARERA
B, GURUGRAM

Complaint no, 1559 of 2019

BEFORE THE HARYANA REAL ESTATE REG ULATORY
AUTHORITY, GURUGRAM

Complaint no. 1559 of 2019
Date of filing complaint: 17.04.2019
First date of hearing 06.12.2019
Date of decision 22.10.2021
Sachin Bajaj |
R/o: T2 5a, Hibiscus Near Nivana Hain Gate,
Sector 50, South City-Ii, ' H{:,ﬂ
Gurugram-122018 i i Complainant
0 ‘ln?almus Py
M/s Clarion Pruperﬁa&l‘.{uﬁl&ﬂ Oo% " {5" \
Address: 34, Eabarﬂalab Beﬁﬂﬁﬁﬁﬁm
Delhi 110001 . Respondent
CORAM: |\ | | U>) |
Dr. KK. Khandelwal - f 3, Chairman
Shri Samir Kumar . v Member
Shri Vijay Kumar Goyal Member

APPEARANCE: | © |
Shri Amarjeet Kurﬁaﬁiﬁd'm L]

!
4 %J Complainant

Ms. Kadambari (Advocate)

Respondent

ORDER

The present complaint has been filed by the
complainant/allottee in Form CRA under section 31 of the
Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate
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HARERA

- GWUGRAM Complaint no. 1559 of 2019

(Regulation and Development) Rules, 2017 (in short, the
Rules] for violation of section 11 (4)(a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible
for all obligations, responsibilities and functions to the

allottee as per the agreement for sale executed inter se,

A. Project and unit rehted dﬁtﬂlh

21

The particulars of thé;»g_miect. the details of sale

consideration, I:he Elm

S. No. Headj - '
1. Name tﬁ:ﬁ—Ecapum ug"
EI .. .. 3 F
3. T R
4‘ ?L&
> ‘ ﬁt’- d 20.09.2011
ii. Validity status. - Fainhfﬂ&i -
ili. MName of the |Clarion Properties
licensee
6. Unit no. G-10, ground floor,
block-B
[Page no. 41 of complaint)
7. Unit admeasuring 346 sq. ft.
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HARERA

GURUGRAM Complaint na. 1559 of 2019
8. | Dateofexecutionof |11.05.2015
Rat buyer’s agreement | (Page no, 38 of complaint)
9, Total consideration Rs.B8,43,334/-
[As per statement of account
dated 07.07.2018 on page no. 77
of complaint)
10. | Total amount paid by | Rs.46,64 720/-
the (As per statement of account
complainant dated 07.07.2018 on page no. 77
of mmpi.&lﬂt}
o
11. | Paymentplan = 5 ,_fﬁmessmn Linked Plan
|- | [Page no. 62 of complaint)
12,
ra no. 12 (iii) of the
13.
B!n.;mmmer . m.a
execution: S -
agreement M -
is later) ‘@“
14, | Offer ﬂ pﬁﬁa unit
/a& I'E wh‘ etter dated
page no. 118 of
1 11} 111 \
15, Dccup'a.:mlmhh&uk 031 Vi
(Annexure R11 on page no. 109
of reply)
16. | Grace period | Allowed
utilization
17. | Delay in handing over |2 years 5 months 12 days
possession till date of
decision l.e.
22.10.2021
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HARERA

1 GURUGRM;‘ Complaint no. 1559 of 2019

Facts of the complaint

The complainant and respondent have executed a builder
buyer agreement for the unit no. G-10 admeasuring 353 5q. ft.
in block-B, ground floor situated at commercial project
namely "Element One”, sector-47 & 49, Gurugram.

That the complainant had npte:l for the time linked plan for

making payment tqurcts? @1& mnsiderahun however the

agreement referred it af' DSSES

the payment plau ‘I:he mnm#ain.mﬁw&s sup posed to make 60
17 e,

% payment ofthe BSP within a. pf.-rlu:i nle months from the
date of reglsfra‘!lﬁn and | rest ?ﬂ'% af tht &El;l}was to be paid at
the time of Esfsg.iﬁn 'Thh rﬂspﬂﬁq s also collected
100% of the E[]-E.'HDE chargm lawéd u’pnn the said unit
before the time of L'I:iu- puﬁ’éﬂsﬂﬂ: ﬁfhle complainant as on
26.07.2017 paid a tn_];ai sum u{j&q. 46,64,720/- i.e, 60 % of the
total BSP and 100 % of the EDC/IDC applicable as agreed
upon. That the }ﬁpthuﬂent-,‘_wqg:'gqpﬁpﬂﬁf ii:u raise the final
demand for pc-zsse.sf;Iun tﬁereﬁﬁer_ o

That the respondent has raised the final demand letter in the
month of November, 2017 and also the termination notice in

the month of April, 2018, However, the complainant came to

know about the final demand letter or the termination notice
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HARERA
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issued, only in the month of June, 2018, when the respondent
sent a refund letter with cheque of Rs. 14,772 16/, post
cancellation of the unit.

That the complainant was surprised to know about the
cancellation of unit on account of non-payment. The final
demand letter and termination letter dated 16.04.2018 were

left uninformed and urr' 1 nded in the building of the

complainant aparlment. e which the same were
inadvertently mlss.'ed' 'h; .md was {.-;fl:? bmught to notice by
the cnmplamm in ‘the !umﬂgﬂf II th upon receiving
the refund ]e&@- wlth cheque. -Apa 'ﬁ%m the aforesaid
letters which ware left unmfnrmq:tl mhd ﬁ}attended in the
building of apa_rgﬂgf,h the mmplawﬂm not received any
call from l:h\B:J 'h%“_"u .-;-._} respect to the
payment/reminder of thf'En“l-'am:e amount and taking undue
advantage of the same ﬁhr&mﬁf’ﬁaﬁim

buyer's agregment. There wasa"de]m ﬂ‘up the complainant

inated the said

end, however the respondent's office were continuously
following with the complainant to make the payment, which
On contrary was not done in the present scenario since

already 60 % was lying with the respondent and the intention
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HARERA
GURUGRAM Complaint no, 1559 of 2019

of the respondent was just to forfeit the hard earned money
deposited by the complainant.

That the complainant immediately visited the respondent's
office located at sector44, Gurgaon and met with Ms. Komal of
the respondent company and alppﬂsed her about the
situation to restore the allotment. That initially the

respondent assured the f:ﬂmplmnant that the unit will be

restored subject to ad_dl:'r _'arges including the helding
charges, which 'H]écnmﬂ}lﬂln;:t"had even agreed to
pay. That thej r:amplaman;t M §3€Qﬂrmnding that the
matter will Ifm-a-eiulved and :hEtﬂmp ﬁ"ar& might only need
to pay restmﬁml; charges amuunung}m .st' 2,08,270/- along
with the ha]ahce ;ll;:';neﬂt in mdw the allotment of
the property, to. which ﬂi’é cﬁrqﬁfainant agreed even
though there was no fault on f.heir pa:t. .

That upon | the aaﬁuﬁhﬂi that lsttmimatter will be
resolved qmjca'hly* tha melg!qua{;t% visited the
respondent’s corporate office in Gurgaon several
times followed-up with numerous phone calls and
discussions, however no action has been taken.

However rather than restoring the wunit the

respondent  suddenly decided to stick to the
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termination, and it was informed that the respondent
cannot restore the unit since the same was allotted to
some other person. That such an act clearly
amounts to cheating and the respondent had no
intentions from the beginning to hand over the possession,
rather in order to make more money, the respondent decided

to sell the unit to sqme}ﬁher person on a higher price,
:"!"

despite agreeing upun B
complainant. That b}t dcﬁng ﬂﬁ IIH.'

ndent have caused

"' "

wrongful loss I':u l‘he cnmphmgut ami ge wrongfully gained

from the sah:'l -l'rinsan:tmn, whfﬂh:uu] Eg have been done

in terms ;uf ﬂw agremént ”énta;‘eg! between the
\ ¢ ‘1 V& T

parties. A" .

and  fraudulently

induced l:hg ;umglau;emt tn part with about Rs.
46,64,720/- ﬁl the fﬂnﬂ“‘hfé&mﬂhﬂh‘ﬁ grand office in
their building ‘which' was -suppbﬁ.&_d: w]. be handed to
the mmp:l-alnant. Deapil:e. . th.e complainant
fulfiled its obligation of making the payments
and further  willing to pay the additional
charges as levied upon by the respondent, to restore

the unit, cancelling of allotment and forfeiture of the
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HARERA
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amount, clearly shows the malafide intentions of
the respondent. That the refund amount cheque as
given by the respondent was |lying with the
complainant and the same has not been en-cashed,
shows that the complainant never intended or
abandoned the unit, however in order to make more
money out of the w actually allotted to the

T ]

complainants, resy might have sold the

same to some n?{d sﬁ;ﬂ-ti 4
o f,.l:_ri

10. That the ﬁnalsdzm;nd Ihutqr i-m%d
categuncall;;‘ mEntluned as er"hol

has to be t:hﬁhiwithm Ia pﬁrind Lfa :
date Entimated harmn failing with ﬁﬂlﬂmg charges @ 16

Rs.7.00/- sq. ft~ @er K@E{j’/ﬁe entire period of
delay shall ]bE cha;ge;?, 'l‘l:hat W %& perusal of the

calculation sheﬂ it was evident ‘that the though the unit
was cancellé_a in tl?ea-" mﬁﬁ’.;h:_?liffmﬁl’fblﬁ. however it

was still active and accordingly as on 07.07.2018 2

holding charges of Rs. 14, 826 plus service tax was
levied on the said unit ie. @ Rs. 7/- per sg. ft per
month. That the amount reflecting in the sheet

handed over to the complainant clearing shows that
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11.

the respondent could have charged only the holding
charges but could not have terminated
the agreement. That even the systems of the respondent
reflected that the unit was not cancelled as on
07/07/2018. That despite the above fact, the
complainant was asked to pay additional amount
over and above l:hjs,:' gruatnraunn charges, though
the same being ﬂleg,lzﬁ;: h

to pay the EEII‘I']E, h-u.wt:ﬂ!

holding :ha%&# The r
that an addﬂpiﬂlil sun;um
on account of ra-s‘turatmn ﬂhai‘ge;, ﬂg.d‘ﬂdi the complainant
even agreed tﬂxgu_ﬁ h'ggr—e,u;ﬁﬂptte all these, the
respondent s nuw s,h_',:mg gway I’mm restoring the
unit.  That -::mrmlmmm: appm!;euﬂs that  the
same has I::iee.n. I:lmller [nﬂlrr.hal{ .ﬁu;_apl'b,ﬁe unit to other
prospective buyer at a higher price so as to enrich
onself. That such an act clearly falls under the definition of
cheating and you are liable for punishment of

cheating as provided under IPC. That even otherwise as per

the  agreement signed between the  parties,
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12,

cancellation of the unit was not the recourse available
to the respondent. That the act also falls under the
definition of unfair trade practices and restrictive
trade practices, defined under Consumer Protection Act.

That post cancellation of the unit the respondent had also

issued a cheque of Rs. 14,77,216/- as final settlement of the

"2 g T

account on account of ¢

ion of unit. That the said

cheque was not encha jﬁ@ and was returned to the
respondent. Tha;f:.'ll piim:;t\‘ was willing to
pay all the dﬁﬂmﬂd as. ]',Htr the huyﬂr agreement and
willing to r B:rr the unit. Thmz  the arh returned to the
complainant 'E'FB.E even unreaﬁunihin = d unprecedented.
That the law w;th rﬂ,ﬁbect to tha?deglusftp,as of earnest money
upon mnmllaﬂnﬂ'{gnnqn Wll settled as already
held by the Hun’hie Na,t:mnal Cummlsslnn in DLF Limited
Vs. Bhagwanti I'iarulm ’&eﬂtsmﬁ ‘Eﬂltl’h’. No. 3860 of
2014, decided on 06.01:2015  and) the lrelevant extract
of the said Judgment is reproduced herein below:-
It would thus be seen that only a reasonable amount can be
forfeited as earnest money in the event of default on

the part of the purchaser and it is not permissible in law to

forfeit any amount beyond a reasonable amount, unless it is

Page 10 of 32



- GUHUGW Complaint no. 1558 af 2019

13.

HARERA

shown that the person forfeiting the said amount had actually
suffered loss to the extent of the amount forfeited by him.

That the complainant had specifically agreed to treat 20% of
the sale price as earnest money, the forfeiture to the extent of
20% of the sale price cannot be said to be unreasonable, the
being inconsonance with the terms agreed between the

parties. This was also h!s._ contention that so long as the
by Yo ok

I s -.'.-\.'.-_- i

T

petitioner company w as per the terms and
conditions agreadfnhhe:ﬁ ’{hﬂm'}qt cannot be said to be
deficient in Fe-hdm*ing? m t-:riﬁm‘* complainant. We,
however, ﬁ:l;f 1?urselvg5 ur:rah]‘a E‘;;EQEI the aforesaid
contention, siﬁ%:e in our view, farl’ ¢ amount which
cannot be ShﬂW]l tu be a reasthle amount would be
contrary to the “*rﬁrf mgnf?ﬁt uf g:ﬁiture of the earnest
money. If _ we accept I;!:e aforesaid  contention,
an unreasonable persan, ina ﬁ‘-’.ﬁﬂﬁﬁi’hﬂ{ insert a clause in
buyers agreq_rggﬁ_ﬂhqre_p? ﬁwfﬁ%ﬁ'é{‘fp 75% of the sale
price is to be treated as earnest money and in the event of
default on the part of the buyer; he may seek to forfeit 50% of
the sale price as earnest money. An agreement for forfeiting

more than 10% of the sale price, in our view, would be

invalid since it would be contrary to the established legal
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principle that only a reasonable amount can be forfeited in
the event of default on the part of the Buyer. For the reasons
stated herein above, we hold that (i) an amount exceeding
10% of the total price cannot be forfeited by the seller, since
forfeiture beyond 10% of the sale price would be
unreasonable and (ii) nnlj.r I:he amount, which Is paid at the
time of concluding the l;un}\’tfgttqm be said to be the earnest
money. The pﬂitin@% ~ﬁmpan}r therefore, was

entitled to furfeir” only. tﬁahm E}s\ez 469/, which the

1'1.\.‘_

complainant ha:.i ﬂepnﬂﬂd w‘ﬂ:h rjwm at the time of
booking of the Ipartm nt”, '-[‘l'l‘:-tt from the perusal of the

above it bec MEiquitE éid ntih# % refund initiated
by the respﬂhdﬁut y'l acco nt
That even the“r@pgﬂng
calculations d as. Ig FJ‘{IE /%aid amount has
seltlﬂ.p‘rﬁciple of law, the
respondent | mgare tml:,i" emﬁk—;:ji I:E‘;l forfeit  the

ation was illegal.
ed to provide the

been 3rriuef . ptr

booking amount at the time of registration of the unit
and complainant was entitled to the whole sum along
with prescribed rate interest.

As regards interest on the overdue instalments, which the

opposite party has charged only at the nominal rate of 2%
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per annum, in our opinion, since the complainant committed
default for the first time on 01.05.2006, the opposite party
had a legal right to cancel the allotment on that date itself
Had the opposite party cancelled the allotment on that very
date, no interest on the unpaid instalment would have
accrued. Having itself delayed the cancellation of allotment

on account of non- pamlqﬁ.f_gf 'd:e instalments, the opposite

; |a,]J 4 o
f -ﬂ_..-_,.;.

party cannot recover in the perlod the cancellation

was delayed h;-.r Jﬂ."‘ ’ﬁher site’
S %

hand can ::Ieﬁr ;he mm&aﬂumﬁ:’i‘f
default by the aﬂuttee, md charge 1nl‘p on the overdue

cannot on the one

Iiﬂtmﬂnt despite

payment on ﬂ‘u& other halfu-l. It is’L llowed to take
¥ A}

advantage of Ats own  act, ;ﬂ: 'tIe cost of the

consumer. Had the Dﬂpagité:ga,rg@éﬂad the allotment on
01.05.2006 af sold, th F_g person, it would
have been able Téﬁeiﬁe’th jgﬁﬂat from the new
buyer. An ideuléléa!f view was. taken t;ygrlifls commission in
Revision Petltinﬁ Hu,” Séﬁlfzﬂld along with first
appeal 574/2014, decided 26,08.2015, Accordingly, we hold

that since the opposite party could have cancelled the

allotment immediately the fourth instalment falling due on
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HARERA
GURUGRAM Complaint no. 1559 of 2019

01.05.2006, it was not entitled to deduct any amount as
interest on the overdue instalment number.

That the complainant was entitled to get the refund of the
entire amount deposited with interest after deduction of the
booking amount. That the said contention is without

prejudice to rights and contentions since the cancellation

itself was illegal ab 1ntlﬁ:f %3 ;

Relief sought by the :oﬁtﬂhﬁnt

The co mplamanﬂ iﬂmm’umrehef[ﬂ
i. Pass r declaring the te on to be illegal.
an orde ng W

ii. Direqt the resp-::ndm'tt q-n 1 mﬁtjw handover the
physik:ﬁl puﬂgﬁsicn of t nit,
respects -f.a[:; per the te ahd: r:nndmnns of the
hu}rersaglii&e]hﬂit v G L' /

iii. Initiate penal prumedmau against the respondent for

complete in all

not re-gisteﬂng the pTdfec‘t &at::qmng money from
the customers. © | <A "_-"
On the date of hearing, the authority explained to the
respondent/promoter about the contravention as alleged to
have been committed in relation to section 11(4)(a) of the

Act to plead guilty or not to plead guilty.

Reply filed by the respondent
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18. The respondent has contested the complaint on the following

grounds:

i.

ii.

iii.

iv.

That the complaint filed by the complainant is not
maintainable and this authority has no jurisdiction

whatsoever to entertain the present complaint.

That the authurlgg L&—Epl[lﬂWEl’Ed to hear and decide
aonly the cnmpl&lnﬁ?aﬁaﬁm the projects which are

|'

registered wit

o

It is suhﬂ‘rﬁt‘d—"fﬁﬂ' ﬂiﬁ'ﬂﬂﬁﬁﬁg complaint is not
mamta.imbl.e as the I:Hl]Ider huiuefalrwment contains

- | l"'|-|.

arbitration claysé “that lm' da
m ' I
arbitration ;arq:eedirgs in the é’ﬁ nt of a dispute

VJ ),
between ﬂ{'&m muL?_ fﬁ"
That the Stﬂtﬂlﬂﬂw reasons as well as the
prmm?x of the sginiﬂw}. ﬂ‘eﬁ m%that the RERA is
i

enacted for aﬁgcnve cnnﬁuruFr protection and to

e invoking of

prur.eci' the"interest of t:rnsd_' ers’ illl the real estate
sector. RERA is not enacted to protect the interest of
investors. As the said Act has not defined the term
consumer, therefore the definition of "consumer” as
provided under the Consumer Protection Act, 1986 has

to be referred for adjudication of the present complaint.
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vii,

The complainant is an investor and not consumer and
nowhere in the present complaint has the complainant
pleaded as to how the complainant is consumer as
defined in the consumer protection act, 1986 qua the

respondent.

That, the respondent has completed the project as per

_—

approved plans M.M@phed for the occupation

certificate on E':-’ Mﬁ "

and duly obtained the same

have hh’tmtl:,—' dﬂﬁaulﬂrl’ in

£ agee l

laking the payments
= :
despitg\qq\}gra}mrmn%rdanﬁ E:gl f the respondent

company. 7

That the mm;ﬂdtp%pqg dgﬁ'fﬂtwd to perform their

T — e St

part nfu.th-e ag&eml #yutg# en#rlng the amounts

B

pa}-ahli‘» bjl them a‘ﬁfﬁ# E:i %n:emem for the
purchase-of the unie No| nedllgbned on part of the
respondent has been established; hence it is trite law
that the complainant cannot take undue advantage of
their own wrong/fault and omissions.

The complainant has failed to abide by the terms of the

buyer's agreement entered into between the parties.
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20.

HARERA
GURUGMM Complaint no. 1559 of 2019

The complainant defaulted in payment as prescribed
and which forms an integral part of the agreement.
Further as per the agreement, the complainant has
materially breached the said agreement by non-
payment of monies due towards the subject unit. This
material breach :uns_tramed the respondent to cancel

the buyer's agreamﬂnf ;n.;l suffered losses due to the

viil. That the p:ﬂeﬂt o@ltﬁﬂjnrﬁ‘;ﬁmrfses of untrue facts,
mn-:ealmait of mmml \fﬂﬂ‘t\! anr.l documents,
misrepresqntanun d h

nn '
prese:}l Emgq j]jagnt f:s Hul:rl tu@
Tftv

Copies of allithe hitvamt i!ur.'nm e been filed and

placed on the réqqrd; 'I;he;l‘r qtljﬂ‘%ﬂ:city is not in dispute,

Hence, the cgmplamt ca.n 'BE .ﬂgﬂiﬂg;l on_ the basis of these
P HATE DA,

undisputed dm:m'l'tents. | AL ]

ound alone the

sed.

Jurisdiction of the authority - | -
The authority has territorial as well as subject matter
jurisdiction to entertain the present complaint for the

following reasons.

E.I  Territorial jurisdiction
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21. As per notification no, 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, Haryana
the jurisdiction of Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram District for all purpose
with offices situated in Gurugram. In the present case, the
project in guestion is situﬂ:_ed within the planning area of
Gurugram District, tlrmraﬁkﬁglthjs authority has complete
territorial jurisdiction t i the present complaint.

....-N"'
AL
EIl  Subject ,N!aﬂéuﬁ#&l,lofz‘, 2\
,.r

Section 11(4){a)of the .ﬂﬁt, 2016 ,pm‘h‘jﬂtﬁ‘l:l‘lat the promoter
shall be T'ES[;]I‘IEI?IE to ;he al,lﬂttée greement for sale.
Section 1 l{ﬂE’a‘] iﬁ repmdu&d aE htrﬂ

Section 11, [ iﬂﬂ}
Be rﬁpunnbhjhr ail ob spansibilities and
Sfunctions un:i'g his Act or the rules

and rggul'utmns ad¥r or to the allottees

as per @e o< r ociation of
T
the a,pn'ﬁ'mtrth:, may be,

to the -allottees, or the-common qrem to the
a.ﬁumﬂhﬂn q;l" m’ﬁacﬁaﬁ ’pﬂ' ﬁn{hl{fmp'ﬁ rity, as
the case may be;

The provision of assured returns is part of the builder
buyer's ugreement, as per clause 15 of the BBA
dated........ Accordingly, the promater i5 responsible
for aill obligations/responsibilities and functions
including payment of assured returns as provided in
Builder Buyer's Agreement.

Section 34-Functions of the Authority:
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22,

23,

34(f) of the Act provides to ensure compliance af the
ohligations cast upon the promoters, the allottees and
the real estate agents under this Act and the rules and
reguiations made thereunder.

S0, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later

stage. 1 ?j**"’"“ﬂ
_..-f'ril.l..*-. _lrn': { J--r-lll_._ A \
4 ..\_1 . ol ._T: | :
Findings on !ﬁﬁﬂwﬂﬂﬁ' raiss respondent
i F - U

FI  Objection .fregard'ing' engg_eme;:g g["ppc on ground of
cnmplalnant: being in?{e#:l-}i"j; i hh‘ } “:{JJ

RLLE | " | | 1 i
The respondent has taken a stand that the complainant is an

investor and nntj:ﬂnsﬁ]mrﬂw:hfﬂf'#hﬂs not entitled to the

[ ] :;'_'

protection of the Act-and th

not entitled to file the

complaint under section 31 ﬂtﬁé&& The respondent also
submitted that the preﬂmh.i.tli: of the Act states that the Act is
otdebihe Ibeforaf sakhils
enacted to protéct the interestof cons of the real estate
sector, The authority observed that the respondent is correct
in stating that the Act is enacted to protect the interest of
consumers of the real estate sector. It is settled principle of
interpretation that preamble is an introduction of a statute

and states main aims & objects of enacting a statute but at the
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24,

HARERA

same time preamble cannot be used to defeat the enacting
provisions of the Act. Furthermore, it is pertinent to note that
any aggrieved person can file a complaint against the
promoter if the promoter contravenes or violates any
provisions of the Act or rules or regulations made
thereunder. Upon careful perusal of all the terms and

conditions of the apartmt;q&}grugar s agreement, it is revealed

that the :umplainant m’_ nd he has paid total price of

Rs:46,64,720/- to ‘the prnm&:er ‘towards purchase of an

apartment in J:l:m ’Prniemnt th#n‘prurqntgr.,lﬁt this stage, it is
important tq’m#g upon, :;he J.l-ﬁnl}inn Iﬂ allottee under
the Act, the ﬁlﬁfﬁﬂ reprddu&d hliilw r n*.d].r reference:

"2{d]) abﬁqx in reﬁqﬂn h:hﬂ a0 - o/,
the persom.o.w plat. aparement of building, as the
case may be, a5 been alfotted, sold (whether as freehold
or Jmsahafdj’ﬁf;ﬁﬂténuﬁ ansferred by the promoter,
and includes the persoii Who subsequently acquires the
said allatment Ehlylgugﬂ slj]'e,gqh r or otherwise but does
not inc dﬂgr partment or
burfdm_g. a5 r_he case r:rmﬂre. is grwzn on rent;

In view of ahnve:menﬁnneﬂ dﬁﬁhiﬂm ci'\ ;qlnttee as well as

all the terms and conditions nf Lhe apartment buyer's

¢ project means

agreement executed between promoter and complainant, it is
crystal clear that the complainant is aliottee as the subject
unit was allotted to him by the promoter. The concept of

investor is not defined or referred in the Act. As per the
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23,

definition given under section 2 of the Act, there will be
"promoter” and “allottee” and there cannot be a party having
a status of "investor”. The Maharashtra Real Estate Appellate
Tribunal in its order dated 29012019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam
Developers Pvt. Ltd, Vs. Sarvapriya Leasing (P) Lts. And
anr, has also held thal'mw of investor is not defined
or referred in the Act. : :_ -wjnn of promoter that
the allottee beiqg-_éar:.-myevpiip%_?}g#él;&r itled to protection of
this Act also ﬁﬁ@}*&jeﬁhﬁ. > "‘;.. -“r; \
F.II ubje.-.ufﬁf l{egan?l_ﬂ_.!gh mm{iﬁij in breach of
-

e

L & .:_: I I.I
agreement for non-invocation of arbi
The respunﬂen!; submitted that the '.-t:nmplaint is not

‘-‘; 5'& :-d | “i' ‘_\__:‘ r'.'\-.‘ .'I
maintainable for“thé reason" ﬂm? reement contains an
e, ."-.,‘ 1':, -

arbitration clause wth:fr;rel‘Efi: ?F., meﬂdis;:-ute resolution
- ¥ : ' ﬁ' i .;

mechanism to be gﬂ@tﬁfﬁy&h} %@i the event of any

dispute and/the lsame’ is ﬁpmd&aﬁ EJ;-I#« for the ready

reference:

"29.1 All or any dispute arising out of or touching upon or
in relation to the terms of this Agreement or its
termination, including the Interpretation and validity
therof and the respective rights and obligations of the
parties shall be settled amicably by mutual discussion
failing which the same shall be settled through
arbitration of a Sole Arbitrator to be appointed by the
Chairman of the Company. The Arbitration proceeding
shall be governed by the Arbitration & Conciliation Act,
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1396, or any statutory amendments, modifications
thereof for the time being in force. The language of
Arbitration shall be English. The Arbitration proceeding
expenses shall be equaily shared between the parties. The
venue of Arbitration shall be at New Delhi.”

26. The authority is of the opinion that the jurisdiction of the
authority cannot be fettered by the existence of an arbitration
clause in the buyer's agreement as it may be noted that
section 79 of the Act bars. the;urisdictlnn of civil courts about
any matter which falls w_"{thtp t}iﬂguwiew of this authority, or
the Real Estate Appeﬁi;e#l"l‘fm]rﬂj\’rhus, the intention to

render such dwbutes E E‘ﬁﬂfiﬁhf@}b seems to be clear,
Also, section ﬂB‘ﬂf the m:t EE}FE tl'.mt the pre

shall be in a{dtﬁ%n to, aﬂ hﬁt iﬂ EIIIE]Q}\
of any other law for th! time b g—ll'L

e

ions of this Act
f the provisions
rce, Further, the
authority puts r-e’lianm;@ %er ents of the Hon'ble
Supreme Court, pai"ﬂq@rl? hﬂaﬂ'ﬂnal Seeds Corporation
Limited v. M, Madhusudhan wa.inn (2012) 2 Scc
506, wherein it has been haid fm_al: l;h; rv:tmedles provided
under the Consumer 'Fmtetﬁﬂrl ﬂct ﬂmfnmidmun to and not
in derogation of the other laws in force, consequently the
authority would not be bound to refer parties to arbitration

even if the agreement between the parties had an arbitration

clause.
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27. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and
ors, Consumer case no. 701 of 2015 decided on
13.07.2017, the National Consumer Disputes Redressal
Commission, New Delhi (NCDRC) has held that the
arbitration clause in agreements between the complainants
and builders could not ::lrr:umsmhe the jurisdiction of a

consumer. The relevant paras :alrf reproduced below:
: ?j- =R

"49. Support to the abave view is a!'m fent by Section 79 of the
recently enacted Real Estate (Regulation and Development)
Act, 2016 [for short "the Real Estate Act”). Section 79 of the
said Act reads as follows:- 0 e W0

"79. Bar of jurisdiction - No civil munr shall have

Jurisdiction to entertain any suit or proceeding fn

respect of any matter which the Authority or the

adjudicating officer or the Appeliate Tribunal is

empowered by or under this Act to determine and

no injunction shall be gronted by any court or

other authority in respect of any action taken or to

be taken in pumuum:e .:rf any power conferred by

or under this Act.™ AN
It can thus, be seen that the sa.rn' provision expressly ousts the
Jurisdiction of the Civil Court in respect of any matter which
the Real Estate Regulotory Authority, established under Sub-
section (1} of Section 20 or the Adjudicating Officer, appointed
under Sub-section (1) of Section 71 or the Real Estaote
Appellant Tribunal established under Section 43 of the Real
Estate Act, is empowered to determine. Hence, in view of the
binding dictum of the Hon'ble Supreme Court in A. Ayvaswamy
(supra), the matters/disputes, which the Authorities under the
Keal Estate Act are empowered to decide, are non-arbitrable,
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to o large extent, are similar to
the disputes falling for reselution under the Consumer Act.

"56. Consequently, we unhesitatingly refect the arguments on
behalf of the Builder and hold that an Arbitration Clause in
the afore-stated kind of Agreements between the
Complainants and the Bullder cannet circumscribe the
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jurisdiction of a Consumer Fora, notwithstanding the
amendments made to Section 8 of the Arbitration Act”™

28. While considering the issue of maintainability of a complaint
before a consumer forum/commission in the fact of an
existing arbitration clause in the builder buyer agreement,
the hon’ble Supreme Court in case titled as M /s Emaar MGF
Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 in civil appeal no. 23512»23513 of 2017 decided
on 10.12.2018 has upheld the aforesaid judgement of

T
NCDRC and as prm"lded lnL Article 1+1 of the Constitution of
India, the law declar&d by the éuﬁemﬁ (:Eu:'t shall be binding
on all muns]witl}in thE‘_tEl']"IIIDI"'E" nf:[ndlia\ f‘r"‘.j accordingly, the
authority is buund by the afnresaid ﬂE'!v,_'I_'hE relevant para of
the }udgemem passed by the Supll-leme E:::.lrt is reproduced

'E REV J’/

‘25. This Cﬂurr in the series nf Judgments as noticed
above considered the provisions of Consumer Protection
Act, 1986 as well as Arbitration Act, 1996 and laid down
that complaint under Consumer Protection Act being a
special remedy, despite there being an arbitration
agreement the proceedings before Consumer Forum have
to go on and no error committed by Consumer Forum on
rejecting the application. There is reason for not
interfecting proceedings under Consumer Protection Act
on the strength an arbitration agreement by Act, 1996,
The remedy under Consumer Protection Act Is a remedy
provided to a consumer when there is a defect in any
goods or services. The complaint means any allegation in
writing made by a complainant has also been explained
in Section Z{c] of the Act. The remedy under the
LConsumer Protection Act is confined to complaint by
consumer as defined under the Act for defect or

\ =

below:
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deficiencies caused by a service provider, the cheap and g
quick remedy has been provided to the consumer which is
the object and purpose of the Act as noticed above.”

29. Therefore, in view of the above judgements and considering

the provisions of the Act, the authority is of the view that
complainant is well within their rights to seek a special
remedy available in a beneficial Act such as the Consumer
Protection Act and RERA Act, 2016 instead of going in for an
arbitration. Hence, we I'p\r,&;ﬁir -I‘Emtaﬁ-::-n in holding that this

I'tL

authority has the req’u;s“f&’ﬁ: sdi-::hnn to entertain the

[ |".|'|'

complaint and ﬂmr tﬁe dlspute ﬂﬁas not require to be
A
referred to arhltr;ﬁnn necassarit:,f |

Findings uﬁ,thghumnrmr it ‘”"'r\

)

Relief Suugli;'h}r"'mg méﬂiﬂﬂlql: f
the termination ﬂﬂi&? 1;*

e ; 'F—x.;'

order declaring

30. As per the counsel for tha:,umplﬁ'inant. it was argued that

there is no suchupmﬂsimfuﬁmncb%ﬂnﬁ:uf allotted unit in
BBA and thEI"'EfﬂI'E the manﬂﬂtim of the allotted unit is not
as per law and the samé is nnt.hirn&' ngr |'l’he complainant
deposited a sum of Rs.46,64,720/- against total sale
consideration of Rs.88,43,334/-. However, while sending
cancellation letter the respondent builder sent a cheque of
Rs.14,77,216/- and not deducting 10% of the total sale
consideration as per "The Haryana Real Estate Regulatory
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3L

Authority Gurugram (Forfeiture of earnest money by the
builder) Regulations, 2018. The counsel for the respondent
submitted that on failure of the complainant to make
payment due on offer of possession of the unit, the
cancellation has rightly been ordered and after deduction of
earnest money, the cheque of necessary payment has been

issued in favour of the mwnmt.

_: .'} --I:I i

been refundegl H‘r.He uhﬂ;is; mﬁ‘x -‘_' and refund is to

be made unér nest umn the\ £09% of the total sale
2R 2

:unslderaﬁup ¢an be deducted. T!m. clause 5.2 of buyer's

agreement deals mﬂlthgeame;t 1@1&5} j&hlch is reproduced

£ L_' m—,
as under: \ H: "{‘t:h;},/

“That the Eampun_}- “Gnd the Allotteefs) hereby

ok g e Tl T 7 o Gl

as the .&nmesc HME_F

As per cIauﬁ u}f{l@\ﬂ E}'ﬁ_ﬂ&#@?ﬁlﬁ,ﬁﬂﬂﬂt money has

been mdlt:ated to be 20% of the basic sale price which Is
unreasonable and as has been held in various judgments of
this authority and also by Hon'ble Supreme Court only 10%
of the basic sale price is to be treated as earnest money and

this can be forfeited in the eventuality of cancellation of unit.
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Relief Sought by the complainant- Direct the respondent to
immediately handover the physical possession of the umit,
complete in all respects as per the terms and conditions of
the buyer’s agreement.

3Z. As per clause 7.1 of buyer agreement the possession was to
be handed over within a period of 42 months plus 6 months

grace period from thﬂ;ﬂilt%ﬂ_—ﬂaﬂ of construction of the
o Eell s

xR Ty

ﬁ-:

, .f_..-"' I‘ II‘ |
this agreementljpﬂ;hg‘ch%i&k%ﬁ& P,

ace is located or execution of

block/tower in which the

lause 7.1 of the flat

—
u,

buyer's meﬁﬂﬁm%ﬁhﬂnﬂgﬁﬁcer possession and

the same is ?wuceqﬂgjpw,--ij 1 ‘ = l

. —

"That the Company shall under normal circemstances,
complete the construction of Block in which the Said Space is
to be located within @ period of 42 (forgy-two)
months of the start of construction of Block/Tower in which
the sald space is Allotted or execution of this Agreement
whichever is later with additional grace period of 6 (six)
months and subject to force majeure. In accordance with the
Plans and specifications seen and accepted by the Allottee(s)
subject to any such additions, deletions, alterations,
modifications in the layout plans, change in number,
dimensions, height, size, area or change of entire scheme
which the-:Company may consider or may be required by any
competent authority to be made in them or any of them. In
cose, these changes are required after execution of the
Sale/Conveyance Deed, then in order to implement those, any
Suppiementary Deed/Agreement, if necessary, shall be
executed and registered by the Company. In case the same are
warranted prior to the execution of the Sale/Conveyance
Deed, Company’s intimation to the Allottee(s) shall be final &
binding upon the Allottee(s)."

33. The builder buyer's agreement is a pivotal legal document
which should ensure that the rights and liabilities of both
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builder/promoter and buyer/allottee are protected candidly.
Builder buyer's agreement lays down the terms that govern
the sale of different kinds of properties like residentials,
commercials etc. between the buyer and builder. It is in the
interest of both the parties to have a well-drafted agreement
which would thereby protect the rights of both the builder
and buyer in the unfnj‘l:l.rgra#. event of a dispute that may

arise. It should be dm@ﬁ}]@;ﬁe simple and unambiguous
21

language which p!j‘g‘h; a common man with

an ordinary Ed&ﬁaﬁunalr-hﬂdqi‘nu S"lf’ sh-::-ul-ri contain a
provision with regard to stip‘ulated t[g:& of delivery of

possession o{ ﬂ‘lEg‘Hprh‘H;E t{?ph!'ﬁt n{bﬁ]dfn;, as the case may
be and the r?ghl; of the h@er}al&ﬁﬂ;ﬁ Jn case of delay in

bt .
The authnrﬁt_m hqs g%

Ptad’
ssession clause of the
agreement and  abserved . _.,Assim has been

subjected te a.ll k:nds f Ijgi;d ﬂndiﬁuns of this

possession of the Hqit.

agreement. The drafring of thls clause and incorporation of
such conditions are not only vague and uncertain but so
heavily loaded in favour of the promoter and against the
allottee that even a single situation may make the possession

clause irrelevant for the purpose of allottee and the
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35.

commitment date for handing over possession loses its
meaning. If the said possession clause is read in entirety the
time period of handing over possession is only a tentative
period for completion of the construction of the flat in
question and the promoter is aiming to extend this time
period indefinitely on one eventuality or the other. Moreover,
the said clause is an md%::huse wherein the numerous
approvals have been mentioned for commencement of
construction an ’s;?lgj | 'dl%, sole liability of the
promoter for whEh allm i ﬁl wed to suffer, It is
settled prupﬁ siﬁun of law that one cam-mt get the advantage
of his own {qi:‘i*ﬁ"[he lﬁtﬁl’pﬂfﬂt? Jf_;.,,ﬁ h clause in the
buyer's agreement.by the prém ’hi,u‘]ust to evade the
liability towards Hmely delWEr}t_n-fsuhji.nct unit and to deprive
the allottee qf l;ls r,i,ghtr %crwag f%e Ia_',r In possession.
This is just to comment as to how Eﬁ&]ﬂT has misused his
dominant pnsiuun and draftEd sucg g]l;chietruus clause in the

I L e |

agreement and rhe allottee is left with no option but to sign
on the doted lines.

Admissibility of grace period: The promoter has proposed
to hand over the possession of the said flat within 42 months

from the date of start of construction of block/tower in which
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the said space allotted or execution of this agreement
whichever is later with additional grace period of 6 months.
However, the authority allows the grace period keeping in
view the fact that this grace period of 6 months is
unqualified/ unconditional and is sought for handing over of
possession.
Relief Sought by tl:lql mlalmnl:r [nitiate penal
proceedings against thﬁ;Wnt for not registering the
project and acceptﬁ}gahmﬁ mﬂ‘}‘}uﬂﬂumem

36. The matter regatgﬁ ing régﬁtm&m& in s’eg-’a,vhere OC has been

applied prlnllr ‘to coming into faree uf is already sub-
. "~ B 1

Supreme Enurl:uﬂuditt_.h RE LW e
37. On conside D,p uf I:h E hle on record and
submissions mﬁla s, , the authority is

satisfied ﬂ'iat I;he requnﬂem js }n mnti'avEntlun of the
section 11 [4}[a] ::-f the Act by not handing over possession by
the due date as per the agreement. By virtue of clause 7.1 of
the flat buyer’s agreement dated 11.05.2015, possession of
the booked unit was to be delivered within a period of 42

months plus 6 months grace period from the date of start of
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construction of the particular tower in which the flat is
located or execution of agreement, whichever is later. As far
as grace period is concerned, the same is allowed for the
reasons quoted above, Therefore, the due date of handing
over possession is 11.05.2019. However, the complainant has
paid a sum of Rs.46,64, 720/- against total sale consideration
of Rs.B8,43,334/-, Alsqﬂh@m{ng cancellation letter the
q 'E' of Rs.14,77,216/- and not

deducting 10% pr’gsé tnj%[%,k €
Haryana Reﬁxﬁﬁfaté"nmm\ﬁﬁmﬂw Gurugram

1

(Forfeiture of Eqﬁmest mﬂngy h}r the bilii er] Regulations,

£

2018. The ﬂ‘n:ﬁ:.ll]r had obse
not shown an ﬂ.ﬂlzmié ashnw a chey

respondent builder sent{ﬁ' '

eration as per "The

respondent has

2 0fRs.14,77,216/- has
been refunded. Ifﬂ;%e 15{&] heﬂuﬂelled and refund is to
be made unl}eine,?t m :‘lgi of the total sale
consideratio ingly, the non-
compliance afﬁw {naumtfc?qta{fadjnﬁefﬂun 11(4) (a) &
(5) of the Act on the part of the respondent is established.
Directions of the authority

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure
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. The compjgimgk .
pia[nﬂnuﬁlﬁsawﬁ{n make payment of
amou nlp-ciggfagainﬂ-thaiﬂqtteﬁ, [n'r_jiiﬁ*um the date the

same be:at_’;ne due alqu with int&:_jr&st?at the prescribed

=

rate of iﬂt_ergs‘i and failing wh eﬁ'::lm al consequences

would f&Huﬂr,- C/
iil. These directions be complied with by hoth the parties

within a reasonable perigd, i

39. Complaint stands disp‘t}séd e AV |
0. File be consigned to registry.

Vi —
(Sa r&ma:] fjay Kiimar G yal)
limher EE_L:TQ——-—NEIHIJM .

(Dr, K.K. Khandelwal)
Chairman
Haryana Real Estate Regulatory Authori ty, Gurugram

Dated: 22.10.2021
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