!HARERA

- GUEUGRATﬂ E&mpiajnt No. 26853 of 2021 [
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTH ORITY, GURUGRAM
Complaint no, : 2853 0f 2021
Date of filing complaint; 03.08.2021
Firstdate of hearing - 02.09.2021
Date of decision g 26.10.2021
1. | Nitin khanna —I
2. | Sakshi khanna
Both R/0: - House no, 762, sector 14,
Gurugram-122001 | 5‘.:?'.';""' Complainants
L. | M/s Capital Skysté%eﬁ’r{ ate Li
Regd. Office at: - ¢ . Panchshee
|| NewDelhi-10018F /7 Ngie il \ 2.\ Respondent
. o AL | 2 |
CORAM: E IN T 131
Dr. KK. Khandelwal- | 1 | | | | UM/ chairman
Shri Samir Kumar NERE _'L_I__“-‘i_,.' Member
| Shri Vijay Kumar Goya| - " ol O Member
APPEARANCE: P g
Sh. Saurabh Shaﬂurﬁa_ﬂﬁhdvﬁ_caﬁ}f‘ B I’ _-' / Complainant
| Sh. Ishaan Dang (Advocate) . ] . L Resp-::ndent_

'ORDER | -

1. The present complaint has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the H3 ryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation

of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
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= GURUGRAM

obligations, responsibilities

provision of the Act or
under or to the allottees ag
executed inter se,

Complaint No. 2853 ur:aln_—‘
and functions under

the rules and regulations made there

per the agreement for saje

Unit and project related detaijls

The particulars of unit details, sale consideration,

the amount

paid by the complainants, date of proposed handing over the

possession, delay period, zf n;p:,r.

following tabular form:

Heads E.'u-

have been detailed In the

1. | Project naﬂ&:ﬂ Iga‘baﬂq,m

N f — }:E

5. | RERA reglsteredfhﬂt— -

0208201 8ated 01012015

Registration valid.up to™ SL12.2018
6. Euﬂdi&gﬁldn'af}p?&véd“ 06.11.2016°
on
7. | Unitno. 61, ground floor, Phase-|
[annexure- C on page no, 46 of
the complaint]
B. Size of unit 541 sq. ft.

[annexure- C on page no, 46 of
the complaint]

9, Allotment letter

15.06.2013
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HARERA

GURUGRAM | Complaint No. 2853 of 2021
[Page no. 29 of complaint]
10. | Date of execution of 06.05.2014
buyer’s agreement [annexure C on page no. 40 of
the complaint]
11. | Date of commencement of | 16,12.2013
construction of the [vide annexure R5 at page no,
project 83 of the reply wherein the
respondent had intimated the
complainants with regard to
the date of casting of the raft of
.. | the entire project as was
’ ’a_.‘.u}_-_ﬂ-\r promised by him in clause 7 (a)
b .r .of the buyer's agreement]
12. | Due date nfdelive of | 1116.06.2017
possession as per clause | culated from the date of the
7(a) & {b} ..Lﬁl’H‘qih,-:‘a: commme o l:ement of construction
Gimon sfﬁ'an? Te-thédate on which raft of the
‘entir ',_, ctlscasl:ed LE,
e - i-_-:r of 180 dﬂ.:f!
13. | Total consideration. | R€53,15,326/-
(1 A r as per applicant ledger dated
4 [A k< I 15 08.2021 at page 85 of reply]
14. | Total amount paid b e | Rs.39,41,104/-
mmphma@z (- q;p%ﬂﬂﬁcam ledger dated
11509 at page 86 of reply]
(15. | Occupation Certificate Not received
16. | Offer of Possession Not offered
17. | Delay in handing over the | 4 years 4 months 10 days
possession till the date of

this order i.e., 26.10.2021

B. Facts of the complaint
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application dated 18.12.2012,
substantial ameunt of Rs, 950 960/- in liey of the
consideration of the unit, the respondent iss
allotment letter dated 15.06.2013.
were allotted ynijt heanng Mo. 061
having a super area of 541@.»;!1:

In 2014, Le. after the EW bﬁﬁmnsr 1 (one) year from the
date of pr “Vigmﬂ;‘iﬂ‘ ,(?th'p,ﬁgt of the upit and after collecting
dan amount uE’ Ez. 21 45¢4ﬂ3§' fEé‘H? sthe unit, that the
respondent ﬁaaetnited buyer's agreenﬁﬂt dated 06.05.2014
with the cuﬁmjeﬁnanm The total 'n::-n?%r?ﬁnn of the unit
was Rs. 53 1&:33,5& It was sﬂ:rrrﬁtt?ﬂ-ﬂﬂt the agreement
was filled with nne-xﬂf:d and arhftm‘yurgﬁns and conditions,
For instance, as m’rq!!;ause*'-;{[%} ofthe agreement, for each
delayed payment by the 'mmptamants the respondent was
entitled to c&rge interest at an ﬂan‘m.u& rate of 21% per
annum, whereas, as_per clause 9 of the agreement, in the
event the respondent was unable to offer possession within
the time promised, it was liable to compensate the

ued a provisiona|
That the complainants
on the ground floor,

complainants merely at the rate of Rs. 10/- per sq. ft. per
month for the unit. However, the complainants could not
negotiate or dispute any of them since any dispute or
disagreement thereof would have led to cancellation of the
unit and forfeiture of the earnest money i.e., 10% of the basic

selling price as per clause 1.2(d)(i) of the agreement.
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L GUR{BRAM Complaint No. 2853 of 2021

5. That as per clause 7(a) of the agreement, the possession of
the unit was promised to be offered within 36 months of the
date on which the raft of the entire project has been casted
with additional 180 days as ‘grace period’, Since excavation
for the project began as on 12,08.2013, the possession of the
unit was promised to be offered as on 12.02.2017,

6. The complainants complied with each payment demand as
was raised by the respond:nt The complainants sought
regular updates from the resgu_adent through meetings and
telephonic cunverszmnméu it
construction wor thﬂ' Jﬁ &ﬁettg_n ere assured that the
same was pro
the unit wn ﬂ‘.“h,e ul’fered wmﬁu the\time promised as per
the agreen&n@ fE Fehﬂ}ﬂi‘y hﬂ‘l'? arch 2016, the
respondent irqd collected an amﬂtﬁt of Rs. 39,41,104/-
against the hn;it from  the mn@fa‘ﬁnqﬁts. However, the

respondent falleﬂ'fn aﬁf‘ﬁﬁqﬁﬂm of the unit to the
complainants wil;hin ‘the time promised i.e., by February

2017 or Ev% ?lr:liﬁ l{ ﬂn ﬁﬁﬂ&l thereafter, The
cumplajnant;f:glentlﬂasiy ;tmeﬁlhﬁ T ndent seeking a
tentative dalne J'Ejl when pngsse"sshr; ﬂf I

offered but the same was of no avail. It was submitted that

'|'

that possession of

g AU

unit would be

the construction of the project has still not been completed
by the respondent and the possession of the unit has not
been offered to the complainants despite an inordinate delay
of more than 4 years from the promised date of possession,

7.  That despite the inordinate delay of more than 4 years from

the promised date of possession as per the agreement, the
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- G‘URUGW Complaint No. 2B53 of 2021

opposite party has failed to pay any amount of delay
compensation to the complainants. That the respondent has
further sent a final notice dated 20.03.2021, stating that the
failure of making the payment of the balance amount by the
complainants, would result in cancellation of the booking of
the unit. That the respondent has offered compensation to
the complainants @ Rs. 10/- per sq. ft. per month for the unit
for the delay in delivery of the pruject as per clause 9 of the
agreement, however the. ympla iants would be liable to pay
exorbitant interest @ %ﬁ;ﬂr annum on any delay in
making payment to'the respnhl;ient. _
That as per se?t{qn 18 ef e a %Wdem was liable to
scribed rate of

pay intere e Eﬂmplﬂiﬂ_ﬂﬂls a
interest whi EI‘ mﬁi‘ﬂi’bﬁiﬁﬁ rul rescribed as the

highest marﬂl’@l cost of lEl‘#I
the final notice @m@ znfua;;a;z

dh . T rd

the cumpiainam}!« e AV

o percent. That
the respondent to

i

That the respondent has faihd*tb offer pussf.rssmn of the unit
to the mmwnﬁ.wlﬁﬂl HH: H p:%'nised as per the
agreement. lt.mas further ﬁubmn;qd l:hqx the respondent has
also admitted the delay that has Besth tddded in delivery of
the project and the said delay continues since legal
possession of the unit has not been offered to the
complainants till date. It was furthermore submitted that
none of the circumstances that have resulted in this
inordinate delay, were and are, beyond the control of the
respondent. The complainants feel cheated because it is

apparent that the promises made by the respondent were
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GURUGRAM [_i:umplainr No. 2853 of 2021

nothing but false and dishonest. The complainants have been
facing irreparable loss and damage as they have already paid
an amount of Rs. 39,41,104/- against the unit to the
respondent by March, 2016 and even after the expiry of more

than 4 years from the promised date of possession, the same

has not been offered to the complainants til| date,
C. Relief sought by the complainants.
10. The complainants have ﬂnugh: FﬂllnMng relief(s):

1.

Direct the respand

o hndnuer possession of the
unit to the compla nants

! -?tnmplete in all respects and
in cnnfnrm[xf mm ELI}*:ET_)} ement and for the
mnsideg!ﬁﬁu‘i men Iinnﬂﬂ ﬁ-‘m;;iﬂm all additional
facii!nd:g,m:arranties and as pe;" E&huailty standards
prumiua:;l and te t& aﬂ

Hi

Direct thﬁesgundém to. pay ifiterest @ 9.30% per

and required

annum on the am ug[ted by the complainants
with tﬁe Qre;rggndaﬁbt &khﬂua 5{_%0111 the date of

delivery.of the unit promised in the buyer's agreement
till the date‘the actual possession is‘handed over by the
respondent along with all the necessary documents
and common areas and facilities as promised at the
time of booking being made by the complainants,
Direct the respondent to pay a sum of Rs. 2,00,000 /-to
the complainants towards litigation costs.

D. Reply on behalf of respondent
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@ GURUGRAM Complaint No. 2853 of 2021

11.

12.

13.

That the present complaint was not maintainable in law or
on facts. The present complaint was not maintainable before
authority. The complainants have filed the present complaint
seeking, inter alia, interest and compensation for alleged
delay in delivering possession of the unit purchased by the
complainants. It was respectfully submitted that complaints
pertaining to cumpensatmpjuk’d interest are to be decided by
the Adjudicating Officer undei :spz?tlun 71 of the Act of 2016
read with the Hary aﬁli?f %M' Estate (Regulation and
Development) }Iugs \Zﬂié— nf by, this authority. The

},. 1

present cnm;ﬂgﬁx,;was Iiﬁﬁe ﬁfﬁe dism
alone, Murgqgﬂ it is re:s;:- ll;.r s

| !
ﬂd]ud:caﬂné\%igg ﬁemreﬂ-u g] juﬁts dictic

sed on this ground
itted that the
from the central

act which canmtﬁq negatedhy'-th - __ ;;ma'de thereunder.

That the cﬂmplainﬁ‘nﬂ ha 35 di or cause of action
to file the t'ﬁl.'l t complaint was
based on an ét:-us in tation of th pmﬂsinns of the

Act as well il;i an i;lﬁﬂrrﬂ;t u]‘iﬁét‘étﬁﬁdh‘ig of the terms and
conditions of the buyer's agreement dated 06.05.2014, as

shall be evident from the submissions made in the following
paras of the present reply.

That the present complaint raises several such issues which
cannot be decided in summary proceedings. The said issues

require extensive evidence to be led by both the parties and
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2 GURUGRAM Complaint No. 2853 of 2021

14.

15,

16.

1T

18.

examination and cross-examination of witnesses for proper
adjudication. Therefore, the disputes raised in the present
complaint are beyond the purview of this authority and can
only be adjudicated by the Adjudicating Officer/Civil Court.
The present complaint deserves to be dismissed on this
ground alone.

That the complainants are. ;estupped by their own acts,
conduct, acquiescence, lar.‘hﬁ missiuns etc. from filing the

-I‘.:'-":.-"-\. I

present complaint. W

v 11

That the cnmaﬁ;};wu %rﬁk tion. The so-called
cause of ar:ﬁ f:-er ttfe"ﬁer‘éi’bn o
prior to the The fal ﬁ"i::lnu
be dismisse g is‘ Fﬂi.'md,ﬂﬂ weld\
That the co mphmaﬁﬁ were nut"gﬁdmy but investors whao

ol T

have booked the u’miin qugﬁanwpemlame investment

in order to earn genlm] IWWWQWE resale, The unit

in question 'has been I}uﬂkﬁd b;r the complainants as a
speculative t_{'_&'ﬁ tment and hgl::famﬂeﬂ}:ﬁﬁse of self-use.

That the complainants have not come before this authority

emplainants arose

laint is liable to

with clean hands and have suppressed vital and material
facts from this authority. The correct facts are set out in the
succeeding paras of the present reply,

That the complainants had approached respondent

sometime in the year 2012 for purchase of a unit in its
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2 GURUGRAM Complaint No. 2853 of 2021

upcoming project “the cityscape” situated in sector 66,
Gurugram. It is submitted that the complainants prior to
approaching respondent, had conducted extensive and
independent enquiries regarding the project and it was only
after the complainants were fully satisfied with regard to all
aspects of the project, including but not limited to the

capacity of res;:mndenl t::- underl;ake development of the

same, that the comp .ﬁmlmk an independent and
informed decision to _pu"‘l unit, un-influenced in any
manner by respﬂnl,;l;mt.

That thereaﬁ;ir?}e tion form dated
18.12.2012 p,p

isional allotment
-

of a unit in th E;- t. Th plai il pursuance of the

located on *-rhq gﬁmnd -{Iogr in '?'IE #said project vide
provisional "alfbmmﬂt I‘Eni*r_ ﬂaﬂd #5 06.2013. The
mrnp!amanix*l;w mnscmimy anﬂ*"%ﬁ.ﬂiy opted for a
construction linked plan for remittance of the sale
consideration for the said unit and further represented to
respondent that they shall remit every Installment on time as
per the payment schedule. The complainants further

undertook to be bound by the terms and conditions of the

application form.
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20.

21

17 8

23.

That buyer's agreement dated 06.052014 was executed
between the complainants and respondent. That the
complainants had voluntarily executed the buyer's
agreement with open eyes after carefully going through the
terms and conditions mentioned therein.

That commencement of construction at the project
site/casting of raft had tak.en place by 16.12.2013. Letter

<y P T
dated 16.12.2013 issued b _. spondent to the complainants.

.'_.:.li i

That the "high stree ’ﬁf
conceptualised 1@ .'f__ W_@@\‘nnt have been
conducive Ff rbét/mertﬁhﬁacess he said project

b .
Therefore, r;;aﬁl mudiﬁﬁaﬂum were

..as had been initially

ary to be made
in the build _ ‘allottees, It was
submitted thabM; '_ ¢ L Ltd. had applied to

. Vs
the concerned statntgr:.vam e letters dated 15th of

December, 20 *a a ril, 2019 for
amendment sion uiﬁﬁﬂﬁ%h“ the revised
building plan; I'DI' the saiﬁ prt:*jeﬂ' {'Iﬁi hELn sanctioned by
the concerned statutory authority on 11th of May, 2020 vide
Memo No. ZP-661/JD(RD}/2020/7824,

That the time consumed by the Government authorities in
sanctioning the revised building plans is beyond the control

of answering respondents and therefore, the said time period

must not be construed as a delay. M/s French Buildmart Pvt
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24,

25.

Ltd. has duly complied with the requirements put forth by
the concerned authorities in order to make the necessary
amendment / changes in the building plans, Furthermore,
M/s French Buildmart Pvt, Ltd. had also made payment of
substantial amounts to the concerned authorities in order to

avail the Transit Oriented Development (TOD) benefits and

get the approvals with resgant to rewsed building plans.

July, 2017 had appllf.d t'n tﬁu Director, Town & Country
Planning Depa A - arh for increase in
FAR from 17 $’ 'f’ﬁb“ nei roval for grant of
benefit undar T D pnlqu for euhapce ;it' f FAR had been
granted to @slﬁ'ﬂ:ch [I ‘

bearing no. I:h rj_’ﬁ{B]_iEal]_ 8

Subsequently, ﬁnal--pénﬂa@m@ﬁﬁ%}aﬂ to benefit under

—liy, ol

TOD policy ha,igzeme}; A FAR he

French Buil ﬁﬂ‘thﬂ [y .‘ '

dated 22.03.2018,

n granted to M/s
ate o Tuwnﬂtﬂnuntry
Planning, Ha_ijt-a&@ vide ' :rg&rm ‘nqaring no. LC-2157-
JE(VA)/2019/3496 dated 06.02.2019. It s pertinent to
mention that respondent is an associate company of M/s
French Buildmart Pvt. Ltd,, which is the licensee company.

that the rights and obligations of the complainants as well as
respondent are completely and entirely determined by the

covenants incorporated in the buyer’s agreement. That it had
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2

been duly mentioned in clause 7 of the buyer's agreement
that possession of the said unit would be handed over to the
complainants within a period of 36 months from the date of
casting of the raft for the project (16.12.2013). Furthermore,
respondent was also entitled to a cumulative grace period of
360 business days (grace period + additional grace period)
over and above the said paqud of 36 months for handing
..|1 "

over of possession of ﬁldm,imit to the complainants, It
. “f!-’ :..

would not be out of place & };:u,antiun that the same was
¥

subject to mulgﬂaﬁktﬂrxﬁ. e

raised payment
demands as per H!.E;\Lms I-:ed payment plan. It
would not b uf.plaqn 0 payments had
been made i i mm;ﬂal'nants Aﬁ 2016 till date.
The payments made by the complainants have been duly
mentioned in applicant ledger/statement of account dated
15th of September.

That thereafter, final notice dated 20.03.2021 had been
issued by the respondent to the complainants. The

respondent was constrained to issue the aforesaid notice on

account of the defaults committed by the complainants in
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2 GURUGRAM Complaint No. 2853 of 2021

28,

29,

30.

making payment of the outstanding dues towards the
respondent pertaining to the said unit. It had been duly
mentioned in the aforesaid notice that the complainants have
chosen to ignore communication/reminders sent by the
respondent, including letter dated 20.05.2020, letter dated
02.07.2020, letter dated 15.07.2020, letter dated 12.11.2020

and letter dated 01.03 EDE }.

That M/s French EUlldﬁﬁ; '_ . (the Licensee Company)
was scheduled to ap ' . pation certificate in July
2020. Howeve had been deeply
impacted by ; on work at the
project site 9 on account of
the ban imp e Court over all

construction attﬁ#lﬂﬂﬁ in Dclhﬁ-l'"i. L(This was after taking

in air quality in and

around the Hal@p@g E;: l:%m
Moreover, a respondent mo % the workforce at

) A oo J—-:: \
the pru}eﬁ'-@;ﬁ]j{e‘fmﬂ-ﬁ@hKnii&ﬁéu@um of Covid-19
pandemic was imposed by the Government on 24.03.2020

into account the

which continued till 09.05.2020. This also severely affected
the progress of the construction work at the site.

That it is pertinent to mention that the said project had been
registered with RERA vide registration number 02 of 2018 in

favour of the respondent which is an associate company of
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31,

M/s French Buildmart Pvt. Ltd. (licensee company). It would
not be out of place to mention that application for extension
of RERA Registration has been filed before the authority by
respondent vide letter dated 10th of June, 2019,

That thereafter, the respondent and M/s French Buildmart
Pvt. Ltd. had decided that without infringing upon the rights
and interests of the exlstingﬂlinttees. the said project would
now be developed and EHM by M/s French Buildmart
Pvt. Ltd. Accordingly, }’%Ir ‘rench Buildmart Pvt. Ltd. had
Qﬂeaf Estate tory Authority for

the aforesaid Iﬂq:;r dated 24.09: 020
Buildmart Pwt. L\H ﬁd airmﬁf upledded fresh A to H form

vide project id: i:&ﬂﬂﬂ-ﬂwg 020 dated 16.09.2020,
The same ha% _T]\.:pru?egrﬂ ;L:‘—] ;‘ajr this authority.

Subsequentlju:,_"ht;g ﬁm:ug,n{ IFF . pandemic the

authority had been shut for several months. Due to the same,

that M/s French

the RERA Registration has not been granted to M/s French
Buildmart Pvt. Ltd. till date. The answering respondents
cannot be held liable for the delays occurring on account of

functioning of statutory authorities /Government.
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32. That, without admitting or acknowledging the truth or

33.

34,

legality of the allegations advanced by the complainants and
without prejudice to the contentions of respondent, it is
respectfully submitted that the provisions of the Act are not
retrospective in nature, The provisions of the Act cannot
undo or modify the terms of an agreement duly executed
prior to coming into effect. of the Act. It is further submitted
that merely because tha;jﬁ;f :gpp]nes to ongoing projects
which are reglstered wlt’ﬁaﬂ!ﬂ- }eumunt_v. the Act cannot be
said to be c.rps: etrospectively, e provisions of the

cannot be cs{]{gﬂ' n to aid m}de?

provisions bf g 1?|.‘+u ye 'j TE
n>1nﬁ.1a snd ca

compensato

for seeking interest

| ignorance of the

and ignorance of t}m pmvis;lans nf{im’buyer’s agreement.

That the in emanded by the
cumplalnmﬁ@mﬂ théﬁmﬁr 's agreement,
The r:nrnphmiﬁ'qts cannot demand an:,.r interest or
compensation beyond the terms and conditions incorporated
in the buyer's agreement.

That the complainants have wantonly and needlessly leveled
false, defamatory and vexatious allegations against

respondent. Furthermore, the complainants have consciously

and voluntarily purchased the said unit in December, 2012.
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35.

36,

The complainants were conscious and aware of the status of
the project at the relevant time and had independently and
willfully proceeded to purchase the unit in question.
Therefore, the complainants are estopped from claiming any
interest or compensation from respondent in the facts and
circumstances of the case. The allegations put forth by the

complainants qua respun.:lgnt are absolutely illogical,

:_.,I-.." 2

irrational and irreconcilable in the facts and circumstances of
the case, al ”g

The cnmp]ﬂmﬁ#ﬁ#ﬁ%ﬂp&{%ﬁ sossession of the unit
was to be giﬁihﬁt later than Feh : -! 17 and therefore
cause of ac n, i’an}ri._m‘?'fm_ ‘.g the complainants
in February,+ 71 Tj:le plaint seeking
compensation ﬁﬁ;\‘%ermt qs ndemnification for

That it was have defaulted in
timely reml of pzyﬁﬂl lgaﬁn which was an
essential, EMQI!L jlﬁrl’ an ‘dgﬂlhp@ﬁ;ﬂhﬁ L‘E[[l]il’EII'IEI‘It for
conceptualisation and development of the project in
question. Furthermore, when the proposed allottees default
in their payments as per schedule agreed upon, the failure
has a cascading effect on the operations and the cost for

proper execution of the project increases exponentially

whereas enormous business losses befall upon the
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HARERA
GURUGW F:nmplamt No.2853 of 2021 |

respondent. The respondent, despite default of several

allottees, have diligently and earnestly pursued the
development of the Project in question. Therefore, there is no
default or lapse on the part of the respondent and there i no
equity in favour of the complainants. It is evident from the

entire sequence of events, that no illegality can be attributed

to the respondent, The, allegannns levelled by the

e Ty

Copies of all the rele,:-.ranf. have been filed and placed on
the record, The[r"auliﬁemi{emr iiﬁut,. dispute. Hence, the
complaint r:a?' be dﬁcldﬂd, on ﬁe hTTr these undisputed
documents hmlssmn mad,gh}r

jurisdir:timiﬂﬂte authority | .| |

The respunﬁlgnr has ' raised qn q_h];cu-:m regarding

jurisdiction of alithority to enmrm*q,_'

The authority ut‘rhﬁires thﬁ;iﬁ“-v territorial as well as
subject maﬁer, m;;;sﬂupugn to .,a.i; te the present
complaint fnﬁt% reasons given below, /

F.1 Territorfal jurisdiction | ) /\ |\ /
As per notification no. 1,#92,.?2{]1? ITEP dated 14.12.2017
issued by Town and Country Planning Department, Haryana
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes.

es.

present complaint.

In the present case, the project in question is situated within
the planning area of Gurugram district. Therefore, this
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authority has complete territorial jurisdiction to deal with
the present complaint.

F.1l  Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottee as per agreement for sale.
Section 11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made theréupder or to the allottees
as per the ﬂ'greemmft G sale, or to the association of
allottees, as the case-muy be tll the conveyance of all
the upnnmeqﬂ;. ar.i! .ﬁnl f.ldi gaas the case may
be, to thesallattees, ar oh piareas to the
associa “quthority, as

The prﬂijﬂmﬁl af ﬂssi_.rr‘ed rem i.i part -
buyer’s: 2 feemest r elause 15 0f the BBA
dated.}, 1. ﬂ:cﬁ:r&E& ﬂr‘mhu - ji;' sponsible

Section 34- Wﬂtﬂﬂﬂﬂ!ﬂim

AT l:;. FE G fnce ﬂ‘r ,[;ﬁg
ahuga upon the promote allottees
and the ren estate ugents linder t é. r.-rid the

rules T}i re_;uint.l'qn.i rrglﬂf 'ﬁ?‘ﬂ}l}gy I\ /

So, in view of the provisions of the Act quated above, the

authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainants at a later
stage.

G. Findings on the objection raised by the respondent.
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G
Eﬂﬂug ;Egardlnf jurisdiction of authority w.r.t. the
em g
igsdoti, i ent executed prior o coming into

39,
9. Another contention of the respondent is that in the present

of the Act cannot be made applicable to the present case. The
authority is of the view that the Act nowhere provides, nor
can be so construed, that all previous agreements will be re-
written after coming mtg':;g’g'_m? of the Act. Therefore, the
Provisions of the Act, @%&%&gﬁement have to be read
and Interpreted:_l:.mﬁinr{le -:MEVET. if the Act has
provided  fof D d&alidg: | Neithe N\ oo
provisions/ s}iiﬁtn i:a a?ﬁmﬁﬁmrmn i
R ; I' manner, then
that situation_will be deait with T ac idance with the Act
and the rujéf:ﬁ“.!’&;r.ﬂ;e date {}Fi:ﬂl_'i;;iﬁf ﬁ: force of the Act
and the ruIEs;‘ Hi’ttn_ﬁ_‘ruus pmls@g@iﬁhe Act save the
provisions of mi%ﬁﬁm&#.%{;wn the buyers and
sellers. The said contention.has béen upheld in the landmark
judgment of Neelkamal Realtors Suburban Pvt. Led, Vs, U0l
and others, ﬁy} 273_‘? of zﬁ:f _",?j"';_q.:rﬁlciﬁ'ﬁmmfldes as under:

"119. \Under the provisions of Section, 1, the delay in
handing over the possession would be counted from
the date mentioned in the agreement for sale entered
into by the promoter and the allottee prior to its
registration under RERA Under the provisions of
RERA, the promoter is given a facility to revise the
date of completion of project and deciare the same
under Section 4. The RERA does not contemplate
rewriting of contract between the flat purchaser and

the promaoter.....
122, We have already discussed thot above stated

provisions of the RERA are not retrospective in
nature, They may to some extent be having a
retroactive or quasi retrooctive effect but then on
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that ground the validity of the provisions of RERA
cannot be challenged. The Parliament is competent
enough to legisiote law having retrospective or
retroactive effect A law can be even framed to affect
subsisting / existing contractual rights between the
parties in the larger public interest. We do not have
any doubt in our mind that the RERA has been framed
in the larger public interest after a thorough study
and discussion made at the highest level by the
Standing Committee and Select Committee, which
submitted its detailed reports.”

40. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer
Pvt. Ltd. Vs. Ishwerﬂnghma in order dated 17.12.2019

the Haryana Real Estate

Trﬂ::una'l has observed-

¥ ;
L W —-I.

*34. Thus, kaﬁvhﬁ iny k';r tﬁﬂ“ id discussion,
we are of the considered opinion_that the provisions

of the Agt gre quasi ret -‘ e extent in
operatign-and will be applicable to fhe sgreement:
for_sale<entered into even  prig i _Hu:‘l g 1o
aperatfon’of the Act wherg the transaeiion are stll in
he proGéss.of completion, Hencd,in caserof delay in
the offef/delivery of p ;' he ferms and
conditigns.o ﬁ@'le‘ngrqzmht heallnttee shall
be entitled ta the inter dekyaﬁ rossessfon charges
on the reﬂsaui'.-b?n! rote o Inm.rf vided In Rule
15 of thes rules. ﬂﬁ' L unfoir and
unreasonable rite men.-iuncd' in the

agree sale s ﬂ"ﬁ?‘% he
41. The agreem %f ‘g_;?e except for the

provisions which have h-een ahrugé'{ed oy the Act itsell.
Further, it is noted that the ﬂarhwigi#ﬁnmt& have been
executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges
payable under various heads shall be payable as per the
agreed terms and conditions of the agreement and are not in
contravention of any other Act, rules, regulations made

thereunder and are not unreasonable or exorbitant in nature.
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42.

G.Il  Objection regarding entitiement of DPC on ground of
complainants being investor.

The respondent has taken a stand that the complainant is an
investor and not consumer, therefore, it is not entitled to the
protection of the Act and thereby not entitled to file the
complaint under section 31 of the Act. The respondent also
submitted that the preamble of the Act states that the Act is
enacted to protect the interest of consumers of the real estate
sector. The authority uhgm that the respondent is correct
in stating that the Act is W to protect the interest of
consumers of the real E:Mldhnr It is settled principle of

interpretation tll;nf‘cpre%mh[eﬁ} an
and states m;fm‘ﬁi;l'lﬁ 5 g];jaeﬁ :

enacting p ns of the At;t hermare, it is pertinent to

note that an & eéed pepu |
the pmmuterlg‘l.l’('ihfibrdmcﬂen gntravenes or violates any

=

provisions of the. “Act qr;_wl&gf.ﬂgr regulations made

thereunder. ggn Efetli];’ | the terms and

conditions of the ap-ail;nﬁﬁ ent, it is revealed
that the complainant is buyer ami it pa.u:l total price of Rs.
39,41,104/- t6 Hie promotér towards purchase of an
apartment in the project of the promoter. At this stage, it is
important to stress upon the definition of term allottee under
the Act, the same is reproduced below for ready reference:

“2(d) “allottee” in relation to a real estate project
means the person to whom a plof, apartmeni or
building, as the case may be, has been allotted, sold
(whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person
who subsequently acquires the saoid allotment
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through sale, transfer or otherwise but does not
include a person to whom such plot, apartment or
bullding, as the case may be, is given on rent;"

43. In view of above-mentioned definition of "allottee” as well as

all the terms and conditions of the apartment buyer's
dgreement executed between promoter and complainant, it
Is crystal clear that the complainant is allottee(s) as the
subject unit was allotted to them by the promoter. The

concept of investor is nut*trﬁﬂﬁnad or referred in the Act. As

== d“_l

: o — L " %
Appellate TZI@;@I in its ri:rdf_:r_, dated 29, E.Eﬂ 19 in appeal

no. 00060 rushti Sangam

Developers
1. I-\:"- L'“

anr. has also h&:t’th neeft (
= '.: "

or referred in the ﬂr:L T REentennun of promoter that
the allottee H anﬂ'inves?o@ Q lﬁ to protection of
this Act also r.s't:ﬂ:n?s :I‘E‘_lecl:edr ") /A

Findings on the relief sought by the. r:nmplainanls

Relief sought by the complainants: Direct the respondent
to handover possession of the unit to the complainants,
complete in all respects and in conformity with the buyer's
agreement and for the consideration mentioned therein, with

all additional facilities, warranties and as per the quality
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44,

45.

standards promised and to execute all necessary and
required documents in respect of the unit in favour of the
complainants.

There is nothing on the record to show that the respondent
has applied for OC of the above-mentioned project. 50, in
such a situation no direction can be given to the respondent

to handover the pnssessjnn of the subject unit, as the

possession cannot be affe

for the subject unit :.-”"1'- ""3" phtained. However, delay
possession cha{ 3 . M? authority shall be
payable to th -:ﬁmvﬁlamaﬁt’as per theprois

Relief so g:{ the FA the respondent
to pay mter@hi@‘ilﬂﬂ:;ﬁnn u 0 hgimuunt d:pnsited
by the cumplﬂlna,nts with the rdpﬂgd{ -,mth effect from the
date of delhrﬂ&ﬁ» H‘Ie—-ﬂlﬂ#’f ?g@aéed in the buyer's

agreement till the date thu.,aﬁhul"‘ﬁussessinn is handed over

by the rﬁpﬂt (along wi asary documents
and common areas and Farﬁ’l s rnmlﬁed at the time of
booking bﬂng:r)ﬂéé by the &mﬂa{

In the present complaint, the cnmplainants intend to
continue with the project and is seeking delay possession
charges as provided under the proviso to section 18{1) of the
Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18{1). If the promoter fails to complete or is unable to
give possession of an apartment, piot, or building, —
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Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

46. Clause 7(a) of the buyer's agreement, provides for handing

over possession and the same is reproduced below:

7. POSSESSION

(a} The Excavation work has already began on the
Project Land much before the date of excavation of
this Agreement and the same must not be
misunderstood with or shall be considered as the date
of the commencement of construction of the Project.
The Company endeavors to offer the possession of the
Unit in the Commercial Complex to the Allottee(s)
within a period of 36 (thirty six] months from the
date of commencement of construction of the Project
hereof, L.e. the date on which raft of the entire Project
must be casted (the ‘Commencement of
Construction™, and this date shall be duty
communicated to the Allottee(s), subject to Force
Majeure (defined hereinafter in Clause 26) and/or
any other reason beyond the control of the Company,
subject to the Allottee(s) having strictly complied with
all the terms and conditions of this Agreement and
not being in default under any provisions of the same,
and all amounts due and payable by the Allottee(s)
under this Agreement having been paid in time to the
Company. The Company shall give notice to the
Allottee(s) in writing, to take possession of the Unit
for his fit outs and occupational use the “Natice of
Possession”) on furnishing certain documents.”

47. At the outset, it is relévant to comment on the preset
possession clause of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement and the complainants not being in default under
any provisions of this agreement and compliance with all
provisions, formalities and documentation as prescribed by

the promoter. The drafting of this clause and incorporation of
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48.

such conditions are not only vague and uncertain but so
heavily loaded in favor of the promoters and against the
allottees that even a single default by the allottees in fulfilling
formalities and documentations etc. as prescribed by the
promoter may make the possession clause irrelevant for the
purpose of allottees and the commitment date for handing
over possession loses its meaning. The incorporation of such
clause in the buyer’s agre,ement by the promoter is just to
evade the liability towards. el -delivery of subject unit and
to deprive the allottees uf'm&'iright accruing after delay in
possession. This 1_5\_1:951; to PQTEFEW o how the builder has
misused his dqﬂnﬁé,at puslﬁm}n?ﬂ{
clause in the ﬁrﬂlment and fhl! all
option but to ﬁﬂ on the dotted iinés
Admissibilit .rmi “grace Fiotﬂ | perusal of the
possession u:liuﬂ; the authdhtyt ub_’begﬁﬂr that there are two
grace periods of ‘180 ﬂ’-’J’E eﬂh a5 demanded by the
respundenrsfprumuters n tmuse 7(b) of the buyer's

agreement. (%tﬂt‘ 7(b) of ﬁewaﬁnent is as under:

7. Fuﬂm.im

(h) Tﬂb—-&“‘bﬂt&m m&mfm&s b:j n‘gi‘eﬂ: that
company shall be entitled to an extension period of
180 business days over the said period of 36
months for handing over the possession of the
unit to the alfottee(s). If the possession of the unit
gets further delayed due te any reason and/or
conditions / events which are unforeseeable then
the company shall be entitled to an additional
grace period of 180 business days over and above
the said grace period.

such mischievous
are left with no
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The authority allows the first grace period keeping in view

the fact that this grace period of 180 days is ungualified/
unconditional and is sought for handing over of possession.

Another additional grace period of 180 days as demanded by
the respondents/promoters on the eventuality of
uniforeseeable circumstances and conditions is hereby
disallowed as no substantial evidence/document has been
placed on record to ﬂqrgnhmte that any such event,
circumstances, condition

: :pccurred which may have
hampered the con sl:[uc"timi Wﬁﬂi

withdraw fr ﬁu]eﬂ, ij e S ": 2 , by the promoter,
interest for ev mmth ni | 1
possession, at such rate as ma}ﬁi_ig@fescnhed and it has been

prescribed mdg Iﬁgje 15ﬁ ?ﬁi‘zﬂﬂ.ﬁulﬂ 15 has been
repmduced

Rule fi]ﬂﬂmﬂﬁndmafhw [Proviso to
section. 12, .section 18 -and. sub-séction’ (4) and
subsection (7) of section 19]

(1) For the purpose of proviso to section 1Z; section
18: and sub-sections (4) and (7) of section 15, the
“interest at the rote prescribed” shall be the State
Bank of India highest marginal cost of lending
rate +2%.:

Provided that in case the State Bank of India

marginal cost of lending rate (MCLR] is not in use, it

shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to

time for lending to the general public.
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a2,

53.

54.

The legislature in its wisdom in the subordinate legislation
under rule 15 of the rules has determined the prescribed rate
of interest. The rate of interest so determined by the
legislature, is reasonable and if the said rule is followed to
award the interest, it will ensure uniform practice in all the
cases.

Consequently, as per website of the State Bank of India ie.
https://shi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date te,zﬁlﬁy%lis 7.30%. Accordingly, the

! -

prescribed rate of inte 'i;i_::e marginal cost of lending

[

rate +2% i.e., 9.3%:.1 . I_f }":lh | :{t{\\

Rate of inte Th'é_pqi;g &Tﬂnﬂﬁl{anu for delay in
making pa uts: The -deﬁjﬁﬂun\nfj,rm ‘interest’ as

defined un Iﬁ@lﬂmzl‘;' of the Act p
1l | |

of interest char bﬁhﬂi_ frhmi:l:h ottee by

case of defau]ksm}kﬁs Equ% tulgj 2 Fate’

promoter shall 'I:lbel,[éhtﬂ tﬁﬁ%ﬁ@ lottee, in case of default
The relevant section is reproducéd below:

“(za) . tf iﬁ?uﬂﬂ-‘ #ﬁ? %@%ﬂ_jﬂ“ﬁ by

the pramoter-or the allc the case.may. be.

Explanatian. —Fer the purpase of thi clausg—
(i) the rgq of hmsf Eanuﬁﬁ{qﬁ allottee
by the promoter, 1h casé of default, shall be equal

to the rate of interest which the promoter shall
be liable to pay the allottee, in case of default.

(i} the interest payable by the promoter to the
allottee shall be from the date the promoter
received the amount or any part thereaf till the
date the amount or part thereof and interest
thereon is refunded, and the Interest payable by
the allottee to the promoter shall be from the
date the allottee defoults in payment to the
promoter till the date it is paid;”
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55.

56.

al.

Therefore, interest on the delay payments from the
complainants shall be charged at the prescribed rate le,
9.30% by the respondents/promoters which is the same as is
being granted to the complainants in case of delayed
possession charges.

Relief sought by the complainants: Direct the respondent
to pay a sum of Rs. 2,00,000/- to the complainants towards
litigation costs.

The complainants are dﬂmﬁmpﬂnsaﬂﬂn in the present
. . : -'_’r el

relief. The authﬁr‘it}' is . ew that it is important to

understand tha{pt}m Aﬂ#ﬂ.%

ovided interest and
ights which the

ion under sections
g
12,14, 18 alﬁ'&p\;uﬁn 19 uffhe ,m:ﬁ th complainant may file

~3 ("

a separate :L:"agnplamt befare

section 31 read}hcﬁ/\am"ﬁﬂ

rules,

HARERA
On consideradbioh 4f the'd ' ilable on record and

suhmissiuns,c_ maﬁe h:-,r haﬁi t;tlE.rpi;h‘ﬁ‘gsﬂhe authority is

satisfied that fhe respﬂndents are in cnntravennun of the

afing Officer under

Act and rule 29 of the

section 11[4](a) of the Act by not handing over possession by
the due date as per the agreement. By virtue of 7 (a) of the
builder buyer's agreement executed between the parties on
06.05.2014, the possession of the subject unit was to be
delivered within a period of 36 months from the date of

commencement of construction of the project hereof, i.e. the
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58.

date on which raft of the entire project must be casted (the
“eommencement of construction”), Le, 1612.2013.
Therefore, the due date of handing over possession Is
16.12.2016. As far as grace period is concerned, one grace
period is allowed for the reasons quoted above. Therefore,
the due date of handing over possession is 16.06.2017.

Copies of the same have been placed on record. The authority
is of the considered view tl;at ;here is delay on the part of the
respondents to offer phyw_ﬁmﬂsmn of the allotted unit
to the complainants as pi erms and conditions of the
buyer's agreemepr’ﬂﬁteﬁ: }bﬁlﬂﬁ 201 ecuted between the
par’ﬂes It is Lﬁgﬁhﬂﬁ on pal't .pFﬂ"ﬂ“ {mnter to fulfil its

dated 06. ﬂﬂi_g@ﬁl- to hmi:lupvﬂf ﬂma

stipulated p ! |
Section 19{1&; uf‘ the Act uﬁigi&q' allottee to take
possession of m@ggbgct ﬂw&*ﬂ% -:rnl;hs from the date

of receipt of nct:upzﬂ:]mv cate. This month of
reasonable t&a&ls&ng}e@u@ J%lalnants keeping
in mind that even after im;im.ﬂ:lun o; piﬂsé sion, practically
they have hfagimhge a Mot lof / :Mr and requisite
documents including but not limited to inspection of the
completely finished unit, but this is subject to that the unit
being handed over at the time of taking possession is in
habitable condition. In the present complaint, neither the
occupation certificate has been obtained nor the possession
has been offered to the complainants by the respondents. It is
further clarified that the delay possession charges shall be
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29,

60.

payable from the due date of possession i.e., 16.06.2017 till
the handing over of possession or offer of possession (after
obtaining occupation certificate from the competent
authority) plus 2 months, whichever is earlier.

Accordingly, the non-compliance of the mandate contained in
section 11(4)(a) read with section 18(1) of the Act on the
part of the respondents is established. As such the
complainants are entitled to delay possession at prescribed
rate of interest ie., 9,300 paiwef. 16062017 tl the
handing over of pusses%‘:vt offer of possession (after
obtaining ncmgaﬁq.n t;é | fa;p{’
authority) plyé/ #5 I"I'm-Il is, W :
provisions uf'suttfnn IE{I]rE.aHWIth ﬂuﬁ 15 of the rules and

om the competent

is earlier as per

section 19 [i[ﬂﬂf the Act I 12
f"l | T
Directions dthuﬂtj 5
Hence, the au& _Ernhbﬁ pﬂj er and issues the
N P
following directions uﬂ&ag&zﬁhﬁ of the Act to ensure

compliance allﬂﬁgtlﬂ omoter as per the

function Enugsﬁdiuﬂm a&ﬁpﬁ# ction 34(f):

. The reﬂmndeﬂ&i are duemal:l to 'pair interest to the
cnmplainants at the prescrihed mte of 9.30% p.a. for
every month of delay from the due date of possession
e, 16.06.2017 till the handing over of possession or
offer of possession (after obtaining occupation

certificate from the competent authority) plus 2 months,
whichever is earlier.
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ii.

iii.

iv,

The arrears of such interest accrued from 16.06.2017 till
the handing over of possession or offer of possession
(after obtaining occupation certificate from the
competent authority) plus 2 months, whichever js
earlier shall be paid by the promoters to the allottees
within a period of 90 days from date of this order and
interest for every month of delay shall be paid by the
promoters to the all-:}l;l:ees hefc:-re 10™ of the subsequent

The complainants  directed to pay outstanding dues,

if any, HW tient, rest for the delayed
period. o 7§ SN

pmmutigg in case ﬂid charged at the
prescri rate || i by  the
raspnnde!ﬁtsfﬁtﬁnﬂtem whi Js' the same rate of

interest whﬁh ﬂla pml.be liable to pay the
allottees, in case of -2, the delayed possession
charges%% {Qm n@[@-} EA&

The respondents are ::llrﬁu:tad uv;lde a copy of the
revised‘huﬂ:iainlg! planfﬂhd.l‘d\&;}' 1}]\&1 of the unit to the
complainants,

The respondents shall not charge anything from the
complainants which is not the part of the agreement.
However, holding charges shall also not be charged by
the promoter at any point of time even after being part
of agreement as per law settled by the Hon'ble Supreme
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14.12.2020, i i

61. Complaint stands disposed of
62. File bhe consigned tg registry

ESEHJF Kumar) W .— ?/?
Member SRy - S

Member

(Or. KK Rhandewaly ——
) Ch 1
dryana Rea] E;me
Dated: 26.10. 2021 ~ r}'_rf'f?ﬂntjﬂ Gurugram
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