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< GURUGRAM Complaint No. 5157 of 2019

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 5157 0f2019

Date of filing complaint :  08.11.2019

First date of hearing :  03.12.2019

Date of decision 1 17.12.2021

1. | Shri Sandeep Gupta

2. | Smt. Anita Gupta
R/o: C -13A, First Floor, Tulip. Garden Ardee

City, Sector 52, Gurugrarn, H%.m a, 122003 Complainants

I
1. | Creative Buildwell Priva!;eL it@d
R/0: 201/6, Kaushalya Park,wHéuqﬂ{has, New

Delhi- 110016 4 » % W W&Mﬂ?x % r\h Respondent
[S] o \ e\
CORAM: al AN ]2
Dr. K.K. Khandelwal B RTEW, Chairman
Shri Vijay Kumar Goyal, | fs | L /5/ Member

APPEARANCE: --;é i g., j

Complainant in person alongwitth Vil‘&hi‘
Sharma, proxy counsel for Shr1 Pradeep Kumar

Bhatia (Advocate) s | Ej IO A Complainants
Sh. Gaurav Madan (Advocat’ej P AVE Respondent

ORDER{“s'

The present complaint has been filed by tile complainants/allottees
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is inter-
alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of
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the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

A. Unit and project related details

/2

The particulars of unit details, sale consideration, the amount paid

by the complainant, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular

form:
- r:..ﬁ-_".ﬂ
S.No.| Heads :? :
1. | Project name and locatl Tulip Garden, Ardee City, C Block,
g cto 2, Gurugram
2. | RERA registered [ot regist |
registered
3. Unit no.
. -

Size of unit {%ﬁw %g i
i
i

5. | Dateof execu‘gtlon"q | 20

buyer’s agreemen’& I ;

N f’ 4::
6. Payment plan n I%I:ed payment plan
_r ¥ g
age no. 35 of
3§5§ % e N &

7 Date of commencemgnt of ﬁﬁ?‘lmfgs&rﬁqined

construction-- NSNS AV
8. Due date of delivery of 20.01.2003

possession as per clause
12(a) of buyer’s
agreement, within years
(15 months) from the
date of commencement of
the construction of the
Unit or signing of the
Agreement or whichever
is later subject to force
majure

(Calculated from the date of signing
of agreement)
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[Page no. 28 of complaint]
9. Total sale consideration | Rs. 14,00,000/-
(annexure-4 on page no. 35 of

complaint)
10. | Total amount paid by the | Rs. 14,90,000/-
complainants (As alleged by the complainant)
11. | Offer of Possession 03.06.2003
(Permissive possession) | (annexure-10 on page no. 46 of
complaint)

12. | Occupation Certificate 02.02.2016

,-_(annexure -12 on page no. 50

Wi, 'il' erespondent has bought six
prenc Ther @a :

residential plots bearmg nos: 9A IOA __‘%;12}% 13A, 14A all
situated in block—G Ardee Clty %ecﬁ?r 52 Gu&lgram from Ardee

’@‘%% | |
Infrastructure P%wate lelted iito d ) el@)ﬁtﬁnstruct and sell

. ,i&nsq‘ucted comprising ground
= e

floor, first floor and s;econdmcor’*-"ﬁﬁ‘ff'0 the pr0]ect in the name of

i

“Tulip Garden” was I’auﬁéheia b@' he respc
dwelling units of 1;1dgpende_r§fc‘ﬂoo;:to he coustructed therein. This
clarifies the provisions.of Act'of 2016, are ?%éywell applies on this

project, while completion certificate of this project has not been
obtained by the respondent till date.

That in September 2010, the complainants have applied for the
allotment of first floor having super built up area of 1530 sq. ft.
planned to be constructed on plot no. C - 13A situated in block-C,
Ardee City, sector 52, Gurugram vide application dated 17.10.2001
and paid the booking amount of Rs. 1,50,000/-, total sale
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consideration was Rs. 14,00,000/- along with applicable taxes. As

per payment plan 95% of sale consideration was payable within 45
days of booking and balance 5% of sale consideration was payable

on possession in following manner: -

Sl. No. | Payment Milestones Amount
(INR)
1. At the time of booking 10%
Within 45 days of booking 75%
3. On Possession (15-18 months) 5%
€ Mﬁ
That the floor buyer’s agree‘rﬁhén f‘l:ed 20.11.2001 (hereinafter

‘i‘;;"‘i iy <t

referred as the ‘FBA") was exe‘?ut GLbe

terms of sale of sald unlt Th

twme%n parties detailing the

ar i'%‘;e%phed for home loan

, *u"
=cerhffcate with regard to

and for that purpose, no oﬁqectlon
permission to mortgage the said. um@was issi e? 'y the respondent
to ICICI home finance company Ilﬁuted th'O_l 11 2001. On behalf of
the complainants, ICICI bank pald a suréi .of Rs§ 11 86,430/~ to the
respondent as home Ioan dlsbursement,

That the possession of sald u&mt Was sUpposed to be delivered by
21.02.2003 i.e., within 15 monthé ﬁ;om the date of execution of the

el

FBA. The respondent delayed tﬁe delf%ery and insisted the
possession of the said unit. That havmg no other option, on
03.06.2003, the complainants furnished the indemnity-cum-
undertaking to the respondent in the format provided by it to take
the possession of the said unit. The complainants paid the balance
sale consideration amounting to Rs. 1,13,570/- to the respondent

and it delivered the possession of the said unit to the complainants.
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That the complainants followed up with the respondent for the

registration of sale deed the said unit in their favour, but of no avail.
On 22.01.2015, an intimation letter was issued by the respondent
to the complainants stating that execution of sale deed of
independent floor has been permitted By the concerned Govt.
department under its policy dated 27.03.2009 and asked the
complainants to fill the application for sale deed performa attached
therein. The occupation certifiggte was not obtained by the

respondent till that date.

That on 02.02.2016 the occuﬁé I‘» grtlﬁcate for the said unit was

vd

granted to the respondent by tSemonn Planner, Gurugram.
On 26.07.2016 the ;'espondé‘ilt r siﬁ‘gﬂf% eﬁggr to the complainants
stating that during’ the relevant Ume%ecuﬂgn ot sale deed was not
in operation because of I-Iaryana Govt. pollcy and °;herefore the sale
deed of the said. u“*mt was not exécute¢ In response, the
complainants wrote a le‘tter to the respofg;deﬁ% and expressed their
readiness to get the sale deedgf'eglstéx%j

That on 15.07.2017, the respondent*’i‘ﬁsued another letter to the
complainants havmg' same contents of n:s ‘earlier communication
dated 28.06. 2016 In resl;gonste,mthxgé 'E‘oﬁpﬁfaihawﬁts wrote a letter,
again expressing their readméss to get the sale deed registered and
shared the duly filled registration form for registration of sale deed.
That on 13.07.2018, the respondent issued two letters dated
13.07.2018 and 03.12.2018 to the complainants having the same
contents of its earlier communication dated 28.06.2016. The
respondent also issued threatening letter dated 10.12.2018 to the
complainants stating that allotment of the said unit will stand

cancelled without any further notice in case non-settling the
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outstanding dues. However, no outstanding dues were ever

communicated to the complainants. On 16.12.2018, in response the
complainants again wrote a letter to the respondent requesting
again to register the sale deed of the said unit.

That on 20.12.2018, the respondent again issued a letter to the
complainants stating that a final opportunity was being granted to
settle the outstanding dues otherwise allotment of the said unit
would stand cancelled. However there were no outstanding dues
communicated to the complam@;@@ ill date.

That till date, the sale deed/tegis n for transfer of title of the

said unit in favour of complai&éht_ 1sugie°’n1ng The said project is
not registered w1th T he Beﬁ F.‘tate“_ eg dtgy Authority. As per
section 11(4)(f) & sectlon 17-of the, Real ’Es@f'é%e (Regulation and
Development) Att,, 2016 the- respondent§ has to execute and

register the conveyance/sale deed of Jche%@aud gumt in favour of
complainants within 3. months from the iate eT grant of occupation
certificate. The total sale’ cpnggderagqn._hagﬁlready been paid, and
possession of the unit waS“tekeI‘i:e{rer”hy the complainant’s way
back in June 2003 1e 16 ye@:s agg The,gespcg;dent has failed to
register the sale deed of sald umt m favou%fmof the complainants on
the pretext of holding changes and cher charges*whlle possession
has already taken by them on 03.06.2003 after making full payment

of sale consideration.

C. Relief sought by the complainants:

13. The complainants have sought following relief(s):

i. Direct the respondent to execute and register the
conveyance deed of the said unit in favour of the

complainants.
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ii. Direct the respondent to pay interest at prescribed rate
for the delay committed by it to deliver the possession
of the said unit from the schedule date 21.01.2003
committed in the FBA till the date of grant of occupation
certificate i.e.,, 02.02.2016.

D. Reply by the respondent

14. The respondent has contested the complaint on the following

grounds:

i. That the present compgai_'i

il

facts. It is submitted a present complaint is not
maintainable be;?ei‘e tlzl% , f

filed the present . compl giﬁt sseek@g interest and
compensatmgx@for allesg,ew:h(ie'l‘ai,r in ci‘élﬁrg&mg possession of

!;"-.

the unit boqk%d by the: a%gorg;plam tﬁyét is respectfully
? to refund,

s‘fgfz--bé: decided by the
ad]udlcatmg ofﬁcer&gundi '””’ectio%?'l of the Real Estate

submitted thatg géomplamts

|
|
compensatlon sandygmteregit are

wwwww

the Haryana tReaI Esngtg i’g

»
on.

Rules, 2017 and not. by this a{thorlty 'I'he present complaint

jand Development)

is liable to be-ﬁdlsmlssedﬁon»thxs ground-alone. The present
complaint is nothing but a bundle of lies basis on the whims
and fancies of the complainants and thus, deserves dismissal
summarily.

That the complainants are not entitled to have any relief from
this authority in terms of the Act of 2016, as the relief sought
by the complainants has already been satisfied by the

respondent. The complainants are seeking the relief of
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execution and registration of conveyance deed, while the

respondent has not left any stone unturned to call the
complainants to get the sale deed registered in their favour,
which is evident from the correspondence done by it not
limited up-to written letters dated 15.07.2017, 13.07.2018,
03.12.2018, 10.12.2018 and 20.12.2018, emails or other
means of communication.

iii. That the respondent had already given the permissive
possession to the compla'? '
decade back i.e., on 03@ 2003 B

.
the complainants, ralsed’ haqth_

q.--—i

intimating the %e;;ﬁondent ‘?ﬁ‘ﬂ\/\fevll “as the concerned
authorltles 50 ‘on the: iba51 .of sa‘ﬁ construction, the
concerned au.thorlty refused té‘ gﬁge o&uﬁtlon certificate. It
is pertment ﬁo mentlori here thal; so f@,l;, gethe complainants

miserably falleg\én gettlng reglsté%e@% fﬁg sale deed in their

favour after cle&mgﬁth’é ou%stﬁ %1;1 ; aify ount, which is to be

~ ._.L
& - Iﬁ 4

paid by them toward?wsala@@onsieratlon as agreed upon by

them while executm th

!“:\ 4

iv. Thatthe complamants rther cfgélmed that the respondent be
directed to bay thé m"terest to;;}tﬁé cbﬁaplamants, while there
is no fault on the part of the respondent, thus, paying the
interest to them does not arise at all.

v. That the complainants have no locus-standi or cause of action
to file the present complaint. The present complaint is based
on an erroneous interpretation of the provisions of the Act,

as well as an incorrect understanding of the terms and
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Vi.

vii.

viii.

conditions of the buyer’s agreement, as shall be evident from
the submissions made hereinabove.

That as far as the Act of 2016, is concerned, the respondent
does not come in the purview of the Act of 2016, as the
respondent herein has obtained the occupation certificate on
02.02.2016 from the competent authorities, which is much
earlier before commencement of the Act of 2016 & the rules
of 2017. Thus, the present complaint is liable to be dismissed
threshold. _ ? RGN

That it is submitted thai:;th

"_"r" b

tenable under the eges b”f wlaw a‘s‘vrl;he complainants, have

gggpplamt is not maintainable or
approached ;h% ayth%rlgy 5 "Eh

e
al facts and proceedings

which have dlrect bearrn& on the véry@ mamtamablhty of

suppressed ana’ conceale C

purported complamt and if l;here hgd b;en disclosure of
these materlal facts and proceeé.lngs the question of
entertaining the present comp]amt would have not arised in
view of the case law titled as ‘S:P. Chengalvamya Naidu Vs.
Jagan Nath regorteg in 19% (1 sacu#i which the Hon'ble
facts and documents amounts gt“é a fraud on not only the
opposite party but also upon the authority and subsequently
the same view was taken by the National Commission in case
titled as ‘Tata Motors Vs. Baba Huzoor Maharaj bearing RP
No0.2562 of 2012’ decided on 25.09.2013.

That without admitting or acknowledging the truth or legality
of the allegations advanced by the complainants and without

prejudice to the contentions of the respondent, it is
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respectfully submitted that the provisions of the Act are not

retrospective in nature. The provisions of the Act cannot
undo or modify the terms of an agreement duly executed
prior to coming into effect of the Act of 2016. It is further
submitted that merely because the Act applies to ongoing
projects which are registered with the authority, the Act
cannot be said to be operating retrospectively.

15. The respondent has also submltted written submissions which is

stated beolw:

1. That on 03.06. 20% _ ‘ :' espondent has offered the
permlsswg p,. ;J
complain%nts a%’magﬁé‘%' am&ndertake by the
complainaglts but.so far, %fthey ha‘i/e n%lserably failed in

n %H‘ favour despite

gettmg regés;ered ‘the salgL dee -

2'11

many re%ge.'stsﬁn%g

not hmlted fl

Real Estétg RegﬁlatoryAugi'l}oﬁty%h?s held that that

mere non-procurement of an occupancy certificate by a
developer does not make the developer liable to
register the real estate project under section 3 of the
Real Estate (Regulation and Development) Act, 2016,
thus, the respondent herein has no need to register

itself as a builder, as the respondent has handed over
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the dwelling wunit to the complainant before
commencement of this Act.

3. That this authority has no jurisdiction to entertain the
present complaint as the complainants has not come to
this authority with clean hands and has wilfully
concealed the fact of his actual status as complainants

and have presented __fabrlcated story before the

because «n case ﬁwaut ‘cmty pa 55, y order in favour
1-.- é {48 bt i
of complamants s tllg
| H
hampered U L
\e\N |0 i 7
Jurisdiction of the. authorlty‘ ; ;1‘*""»1;'; -;;F

The respondent has" ralsecf pwf@%w 1nary " objection regarding
ent complaint. The
I

wel

eni: com%laént for the reasons
»so i

as subject matter

given below.

F. I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, Haryana the
jurisdiction of Haryana Real Estate Regulatory Authority,

Gurugram shall be entire Gurugram district for all purposes. In the
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present case, the project in question is situated within the planning

area of Gurugram district. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

F.1l Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for'aﬂ, )
functions under the :_ )
and regulations made :
per the agreement ff:;ﬁsale-
allottees, as thwas ilr ﬁ;g conveyance of all
the apartments p!ots orb ur dings dsithexcase may be,
to the allottees, or thewaﬁlmamarea%w& t}Le association
of aHottees or the competent authoruy;\a th case may
be §* § e | - eé

»%%w 1

ﬂg\m responsibilities and
ns of this Act or the rules

The pmms:on of dssul dTetut;ns r}l&”ﬁ the builder
buyers agreement as per glm{%& 5-2of the BBA
dated.... A;cord;ngly the promater igresponsible for
af!obiiga}ﬁgns/rspnsrb:ht:e.s‘ nM v?? ns including

e_ums as nﬁr'a ded in Builder
@'ﬁ i

Buyer'’s Agreementx

Section 34’-‘Fun(:§wn§ af '

34(f) of the Act prowdes to ensure compliance of the
obligations cast upen the promoters; the allottees and
the real éstate agents under this Act-and the rules and
regu:‘attons made thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainants ata later stage.
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G. Findings of the authority on the relief(s) sought by the

17.

18.

complainants:-

(i) Direct the respondent to execute and register the conveyance
deed of the said unit in favour of complainants.

The complainants were allotted a unit bearing no. C-13A on 1stfloor
in the project mentioned above. A builder buyer agreement was
executed between the parties on 20.10.2001. As per the clause

thg}dﬁe date of possession was
& 1 ) e A

pUST
calculated within 15 month:

agreement which comes, out Eé)t )
offered the permf5.§; (- uses
IS/

03.06.2003 thhout obtammg the qq:cupa gﬁl%}ertlﬁcate and the

same was taken bgf’ them

*?2%

20.10.2001 prowdes execut;pmoé;sa?‘éj o5y f
A
of allottee within reasona%"’“le *tlme.

21. “THAT the Purchaser shall'pay, as and'when demanded by
the Seller; the Staigzg Qggg; Registratio 'Charges and all
other incidental and legal expenses }?Jr execution and
registration of Sale/Conveyance Deed in favour of the
Purchaser, in respect of the said premises which shall be
executed and got registered after receipt of the full price,
other dues and the said charges and expenses from the
Purchaser. The Sale/Conveyance Deed shall contain
terms and conditions contained herein and such
additional terms and conditions as are considered proper
by the Seller. The Purchaser shall not object to any such
terms. The Purchaser undertakes to execute the sale deed
within thirty (30) days from the date of Seller intimating
in writing the receipt of the certificate for use an
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occupation of the said building from the competent
authority.”

Also, proviso of section 17 of the Act of 2016 provides as under:

“Provided that, in the absence of any local law, conveyance
deed in favour of the allottee or the association of the allottees
or the competent authority, as the case may be, under this
section shall be carried out by the promoter within 3 months

from the date of issue of occupancy certificate.”
The respondent was granted occupation certificate on 02.02.2016.

Therefore, it was obligatory for it to execute conveyance deed of the

allotted unit in favour of the complamants But that was not done

. w&”t

state government e f I 2 A\
,;??' §§ < &_»-'ég“-,‘ % %

Both the parties have agreed that necegsary co-operation will be
| h ¥

extended to each other for executlon of conveyance deed. The

g.\ it "“é % 4 | 4 pf
charges which are payable by the allottee as per allotment/BBA
“‘% T AN Ae @@”
shall be paid by them and sub]ect to making payment of the charges,

S

the conveyance deed shall be executed The promoter shall not

{ S AVE
demand any extra charge Wthh are not part of BBA or otherwise
{ | <IN/

legally payable by the allottee No holdlng charges shall be payable.

(ii) Direct the respondent to pay the interest on the total amount
paid by the complainants at the prescribed rate of interest as
per RERA from due date of possession till date of actual
physical possession.

The builder buyer agreement was executed between the parties on

20.10.2001 and complainants have received permissive possession
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of the flat on 03, 06.2003 i. €., much before the Act 0of 2016 came into

force. Therefore, they are not entitled for delay possession charges.
On consideration of the documents available on record and
submissions made by both the parties regarding contravention of
provisions of the Act, the authority is satisfied that the respondent

is in contravention of the section 11(4)(a) of the Act by not

months from the date of s:gg; ggreement which comes out

e
i i
to be 20.01. 2003§ il‘l;egjes nwé t @iﬁe{ed the permissive

. (f‘
possession to the mmplalnants off“‘OB 06 gﬁfb3 w1thout obtaining
L B 'W
the occupation certlﬁcate The respondent was g@anted occupation

certificate on 02, 02 2016 Thus ms m cehtréw}fqon of the section

@ ‘%"’” 'I i

l
‘,-..'
£

b

11(4)(f) read with" prowso of see;mn l?iof the Act. Therefore, it is
L @3 el L’ 'Q/

obligatory on the part of; resﬁ”’bndent to e?tedjte conveyance deed of

the allotted unit in fagour of t}]e corﬁplamants A

o o -
. o '-P% @‘M&

Directions of the authorlty VI AN
Hence, the authori-ty hﬁereﬁy pas”sles" l.:h_is-p;r(;ei' and issues the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the
functions entrusted to the authority under section 34(f):

i. The respondent shall execute conveyance deed of the

allotted unit within 2 months of this order upon payment
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of requisite stamp duty and other charges by the

complainants as per the norms of state government.

ii. The promoter shall not demand any extra charge which
are not part of BBA or otherwise legally not payable by the
allottees. However, holding charges shall also not be
charged by the promoter at any point of time even after
being part of agreement as per law settled by the Hon’ble

pedl no. 3864-3889/2020 dated

14.12.2020. "s’?’: jmfﬁg

Supreme Court in civi

25. Complaint stands dlspnsed Q§

26. File be consigned to reglstry = \ % \
[Viiay mar Gayal] (Dr.K:K. Khandelwal)
Member NI B | H wcﬁalrman

Haryana Realéﬁstate Regulatory Authgnty, Gurugram
Dated: 17.11.2021

JUDGEMENTUPLOADEDON 16.12.2021
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