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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGMM

Complaint No. 5157 of 20t9

Complaint no.
Date of filing complaint
First date of hearing
Date of decision

5157 of20L9
08.11.2019
03.L2.20L9
17.LL.2021

CORAM:
---*--

Dr. K.K. Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:
-
Crcmplainant in person alongwith Mr Virdh,
Sharma, proxy counsel for Shri pradeep Kumar
Bhatia fAdvocate) Complainants

Respondent

ORDER :

1. The present complaint has been filed by the complainants/allottees

under section 31 of the Real Estate fRegulation and Development)

4ct,2016 [in short, the Act) read with rule 28 of the Haryana Real

Estate [Regulation and Development) Rules, 201,7 (in short, the

RulesJ for violation of section 17(4)(aJ of the Act wherein it is inter-

alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of

1. Shri Sandeep Gupta

Complainants

2. Smt. Anita Gupta
R/o: C -13A, First Floor, Tulip,,Garden, Ardee
City, Sector 52, Gurug*Tift$ffiffi lzzoos

Versus

1.

Respondent
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Creative Buildwell Private L,;;d
R/o:201,/6, Kaushalya park, Hauz Khas, New
Delhi- 110016

Sh. Gaurav Madan fAdvocate)
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the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid

by the complainant, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular

form:

Project name and loca City, C Block,

Size of unit

buyer's agree page no.24 of

Payment plan payment plan

constructio

Due date of delivery of
possession as per clause
12(a) of buyer's
agreement, within years

[L5 months) from the
date of commencement of
the construction of the
Unit or signing of the
Agreement or whichever
is later subject to force
majure

20.01.2003

(Calculated from the date of signing
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S.No. Heads infOr,iiration

7.

2. RERA registere{7fut
registered

Np[.legistered

3. Unit no. C-13A, Lst floor

[annexure-4 on page no. 25 of
complaint)

4,. 1530 sqi ft,

5.

6.

7. Cannot be ascertained

B.
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B. Facts of the complaint
d

That the respondent,is.'a n1i, mpany and is in the3.

three dwelling units hgve
qr

floor, first floor and second

"Tulip Garden" was launched by

comprising ground

3, the project in the name of

project, while completion certificate of this project has not been

obtained by the respondent till date.

4. That in September 2010, the complainants have applied for the

allotment of first floor having super built up area of 1530 sq. ft.

planned to be constructed on plot no. C - 13A situated in block-C,

Ardee City, sector 52, Gurugram vide application dated 1,7.1,0.2001,

and paid the booking amount of Rs. 1,50,000/-, total sale

[Page no.2B of complaint]

Rs. 14,00,000/-

[annexure-4 on page no. 35 of
complaint)

Total sale consideration

Total amount paid by the
complainants

Rs. 14,90,000/-

[As alleged by the complainant)

03.06.2003

(arrnexure-1O on page no.46 of
complaint)

Offer of Possession

(Permissive possession)

02.02.2016
72 on page no. 50

Occupation Certificate

'l

the respondent having eighteen
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consideration was Rs. 14,00,000/- along with applicable taxes. As

per payment plan 950/o of sale consideration was payable within 45

days of booking and balance 5o/o of sale consideration was payable

on possession in following manner: -

Sl. No. Payment Milestones Amount
(rNR)

1. At the time of booking 10o/o

2. Within 45 days of booking 75o/o

3. 5o/o

e floor buyer's me, rtr 20.11.2001 (

as.the-'FrilW :€ befueen parties d
&3.s"e%.

5. That the floor buyer's asreement dated 20.11.2001 fhereinafter

referred as the 'FBA') was.,gxeqtrted between parties detailing the

and for that pufpose, no o

iff-lrn;s$ptiea for home loan

tih rcertifi'ffi with regard to

itwas issued Qy tt " 
respondent

:,r '. \: :r:rl #

permission to moitgige th-q said unitwds issueil Qy tt " 
respondent

' 'i , ='l {
to ICICI home finanCe company tifirite'a on 0P.1,,1.200f . On behalf of

l,
the complainants, I.0I q,.Ifftk paid a lquriin dffi i !L,86,430/- to the

respondent as home loan disbursemgfit t''
' j --*'6. That the possession of said"'unit,was $pposed to be delivered by

21.02.2003 i.e., within 15 months from the date of execution of the

FtlA. The respondent delayed the delivery and insisted the

complainants to furnish the indemnity-cum-undertaking to get the

possession of the said unit. That having no other option, on

03.06.2003, the complainants furnished the indemnity-cum-

undertaking to the respondent in the format provided by it to take

the possession of the said unit. The complainants paid the balance

sale consideration amounting to Rs. L,13,570/- to the respondent

and it delivered the possession of the said unit to the complainants.

Page 4 of t6
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7. That the complainants followed up with the respondent for the

registration of sale deed the said unit in their favour, but of no avail.

On 22.0t.20!5, an intimation letter was issued by the respondent

to the complainants stating that execution of sale deed of

independent floor has been permitted by the concerned Govt.

department under its policy dated 27.03.2009 and asked the

complainants to fill the application for sale deed performa attached

therein. The occupation certificate was not obtained by the

te for the said unit was

granted to the responded fnk"$ffi$"q1!vn Planner, Gurugram'

On 26.07.2076the respora.iif iffiii'G% f"tt i to the complainants
-l

stating that during the relevant time execution of sale deed was not

in operation because of Haryana Gc'vt. policy and ttherefore the sale

deed of the said unit was not executed. I
',:

rot executed, In response, the

complainants wrote a letter to the respondent and expressed their

readiness to get the sale*de,e-d re,gj:t.98il€'.,*

9.

*.''*,- Y "fu - '

That on 15.07 .20L7, the r6spotiA;ikttired another letter to the

complainants having same contents of its earl.ofiitdt: eailler communicati on

dated 28.06.2016. In response, the
i :'i t,i 

=+l

. In response, th'e- Co,ffiP-[ainantth'e- Co.$n|ainanfs wrote a letter,
,E ; - i.

again expressing ineiilreaflih6;S io get the saled'eed registered and

shared the duly filled registration form for registration of sale deed.

10. That on 13.07.2018, the respondent issued two letters dated

L3.07.20t8 and 03.L2.2018 to the complainants having the same

contents of its earlier communication dated 28.06.20L6. The

respondent also issued threatening letter dated 1.0.12.20L8 to the

complainants stating that allotment of the said unit will stand

cancelled without any further notice in case non-settling the

Page 5 of 16
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outstanding dues. However, ho outstanding dues were ever

communicated to the complainants. OnL6.L2.2078,in response the

complainants again wrote a letter to the respondent requesting

again to register the sale deed of the said unit.

11. That on 20.12.20L8, the respondent again issued a letter to the

complainants stating that a final opportunity was being granted to

settle the outstanding dues otherwise allotment of the said unit

would stand cancelled. However, there were no outstanding dues

communicated to the complainants till date.

1,2. That till date, the sale deed/

said unit in favour of comiiiailEntslif Rendilg. The said project is

not registered with The Real EState Regulatoly Authority. As perlatolyrrvL r vbreLvr -'-+ -.ii- ---1. -: ---1.-l, 
- "', 

.- ,,] 
,,"

section 1t(4)t0 & section 17'of'th6'Real nithte [Regulation and
:: l,

.I

DevelopmentJ Act, 201,6, the respondent has to execute and

relgister the conveyance/sale deerl of the said unit in favour of

c<lmplainants within 3 months from the date of grant of occupation

cr:rtificate. The total sale consideration has already been paid, and

C.

13.

possession of the unit was taken over by the complainant's way

back in fune 2003 i.e., 16 years ago. The respondent has failed to

r,egister the sale deed of said unit in favour of the complainants on

t)ne pretext of holding changes and other charges while possession

has already taken by them on 03.06.2003 after making full payment:

o,f sale consideration.

Relief sought bY the comPlainants:

l'he complainants have sought following relief[s):

i. Direct the responden[ to execute and register thrl

conveyance deed of the said unit in favour of tht:

comPlainants'
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ii. Direct the respondent to pay interest at prescribed rate

for the delay committed by it to deliver the possession

of the said unit from the schedule date 21..01,.2003

committed in the FBA till the date of grant of occupation

certificate i.e., 02.02.20t6.

Reply by the resPondent

The respondent has contested the complaint on the following

grounds:

i. That the present com

facts. It is submitted

maintainable in law or on

present comPlaint is not
t

maintainable before this;lauthority.' The complainants have

-^--^-l^:*+ ^^^l'i-^ intaract cnrlfiled the present complaint seeking interest and

compensation for alleged delay in delivering possession of

the unit booked by the complainants. It is respectfully

submitted that complaints pertaining to refund,

compensation and interest are to be decided by the

adjudicating officer under section 71. of the Real Estate

[Regulation and Development) Act, 2Ot6 read with rule 29 of

the Haryana Real Estate (Regulation and DevelopmentJ

Rules, 201.7 and not by this authority. The present complaint

is liable to be dismissed on this ground alone. The present

complaint is nothing but a bundle of lies basis on the whims

and fancies of the complainants and thus, deserves dismissal

summarilY.

ii. That the complainants are not entitled to have any relief from

this authority in terms of the Act of 20L6, as the relief sought

by the complainants has already been satisfied by the

respondent. The complainants are seeking the relief ol'

PageT of 16
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execution and registration of conveyance deed, while the

respondent has not left any stone unturned to call the

complainants to get the sale deed registered in their favour,

which is evident from the correspondence done by it not

limited up-to written letters dated 15.07.2077, L3.07.2018,

03.L2.201,8, L0.1,2.2078 and 20.1,2.20L8, emails or other

means of communication.

iii. That the respondent had already given the permissive

possession to the com ut more than one and half

decade back i.e., on 03 t after getting possession,

the complainants raised unauthorised construction without

intimating the respondent aS well as the concerned

authorities. S",g, on the basis of said construction, the

=' ;f;i -, -.*,' :i:: ' , x (-* "i"

co n cern e d nriih6 rity refu s qd-tdj give o icufi ati o n certi ficate. It

is pertinenq tO mentioni trete thaf sor.far,,the complainants

miserably failed in getting registered-lhe sale deed in their
t::,.-

favour after.t.rring'th. ougrf1din$amount, which is to be
"'4y, , .. .I *4's

paid by them towaicls sale-ciinsi(feration as agreed upon by

itu'.

;= 'tii" 'iiijfi '

them while'ExetutinE th=ithem while bxe'buling the hgreemen&with the respondent.
' + i, _ r*

That the complainants furthei claimed that the respondent be

directed to pay the interest to the complainants, while there

is no fault on the part of the respondent, thus, paying the

interest to them does not arise at all.

v. That the complainants have no locus-standi or cause of action

to file the present complaint. The present complaint is based

on an erroneous interpretation of the provisions of the Act,

as well as an incorrect understanding of the terms and

Page B of 16
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conditions of the buyer's agreement, as shall be evident from

the submissions made hereinabove.

vi. That as far as the Act of 201.6, is concerned, the respondent

does not come in the purview of the Act of 201,6, as the

respondent herein has obtained the occupation certificate on

02.02.201-6 from the competent authorities, which is much

earlier before commencement of the Act of 20L6 & the rules

of 2OL7 .Thus, the present complaint is liable to be dismissed

threshold.

vii. That it is submitted th laint is not maintainable or

tenable under the eYes, e complainants, have

n hands and has

and proceedings

intainability of

entertaining thb ,;:ftri compfhlnt porifa have not arised in
'-+r' - lli'"- I

view of the 
.:"t" 

law'titled'ri 
1t-1:_:1 

eng,T,Ivarala Naidu Vs'

JasanNath_rep=o(.g!{.i*4?s|{lirgr'.,"$yhichtheHon'ble
t of tne tana bpinea tf,Ltnon-aitllosure of material

facts and dqcu*.ni, ,mburrtri6t, &'roo&; on not only the

opposite party but also upon the authority and subsequently

the same view was taken by the National Commission in case

titled as'Tata Motors Vs. Baba Huzoor Maharai bearing RP

No.Z562 of 2072' decided on 25.09.20t3'

viii. That without admitting or acknowledging the truth or legality

of the allegations advanced by the complainants and without

prejudice to the contentions of the respondent, it is

Page 9 of 16
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respectfully submitted that the provisions of the Act are not

retrospective in nature. The provisions of the Act cannot

undo or modi$r the terms of an agreement duly executed

prior to coming into effect of the Act of 20L6.lt is further

submitted that merely because the Act applies to ongoing

proiects which are registered with the authority, the Act

mere non-procurement of an occu

developer does not make the

held that that

certificate by a

register the real estate project under section 3 of the

Real Estate (Regulation and Development) Act,201'6,

thus, the respondent herein has no need to register

itself as a builder, as the respondent has handed over

15.

cannot be said to be operating retrospectively.
I

submitted written submissions which isThe respondent has also

stated beolw:

1. That on 03.

permi

comp

com

many

not lim
telep

That

Real

pondent has offered the

booked by the

by the

rably failed in

favour despite

on this behalf

ndence and

Maharashtra

liable to

2.

Page 10 of 16
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the dwelling unit to

commencement of this Act.

3. That this authority has no jurisdiction to entertain the

present complaint as the complainants has not come to

this authority with clean hands and has wilfully

concealed the fact of his actual status as complainants

and have presented fabricated story before the

authority to u convince the authority to

believe on his allegations,

which is the eyes of law

beca order in favour

shall standof

F.

76.

Jurisdiction of

The respondent

jurisdiction of

authority

jurisdiction to

given below.

ection regarding

complaint. The

subject matter

for the reasons

F. I Territorial iurisdiction

As per notification no. 1/92/2077-LTCP 14.L2.2017 issued

by Town and Country Planning t, Haryana the

jurisdiction of Haryana Real Estate latory Authority,

all purposes. In the

No.5157 of2019

Gurugram shall be entire Gurugram district
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present case, the project in question is situated within the planning

area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.

F. II Subiect'matter iurisdiction

section 11( )(a) of the Act,2O!6provides that the promoter shall

be responsible to the allottee as per agreement for sale' Section

11t4J(a) is reproduced as hereunder:

Section fl@)(a)

Be responsiate \or:iil r

functions under the"Pi
responsibilities ond
this Act or the rules
or to the allottees as

of all

Section 34-'Fun'ctionls bfthh A

3a(fl of the Act Prorovides to ensut€ compliance of the

obligationscastuponthepromoters,theallotteesand
therealestateagentsunderthisActandtherulesand
reg ulations made thereunder'

So, in view of the provisions of the Act quoted above, the authoritlr

has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving asidt:

compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a Iater stage'

Page t2 of L6



G. Findings of the authority on the relief(s) sought by the

complainants:-

(il Direct the respondent to execute and register the conveyance

deed of the said unit in favour of complainants.

17. The complainants were allotted a unit bearing no. C-13A on 1't floor

in the project mentioned above. A builder buyer agreement was

executed between the parties on 20.1,0.2001. As per the clause

12(a) of buyer agreement, the clue date of possession was
.l*,:;=,,

calculated within 15 mont-liS]j lpii.tt e date of signing of the

agreement which comes n.rit-qb ub zo.or,?003. The respondent
,i , iii ,;ii,,"'1..,._f,r.- .,,,....,

offered the permissive possession to the complainants on

03.06.2003 without obtaining the occupation certificate and the

18. It is observed that section 21 of builder buyer agreement dated

20.10.2001 provides execution,of sale/conveyance deed in favour

of allottee within reasonible time. The relevant clause of the

buyer's agreement reads Under: ,r

t:

2L. "THAT the Purchaser shall pay, qs qnd when demanded by

the Seller, the Stamp Duty, Registration Charges and all
other incidental and legal expenses for execution and
registration of Sale/Conveyance Deed in favour of the
Purchaser, in respect of the said premises which shall be

executed and gotregistered after receipt ofthe full price,

other dues and the said charges and expenses from the

Purchaser. The Sale/Conveyance Deed shall contain
terms and conditions contained herein and such

additional terms and conditions as are considered proper
by the Seller. The Purchaser shall not obiect to any such

terms, The Purchoser undertakes to execute the sale deed

within thirty (30) days from the date of Seller intimating
in writing the receipt of the certificate for use an

ffiHARERA
ffiGURUGRAM Complaint No. 5157 of 2079

saffre was taken by them.

Page 13 of 16
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occupation of the said building from the competent

authority."
Also, proviso of section 77 of the Act of 20L6 provides as under:

"Provided that, in the obsence of any local law, conveyance

deed in favour ofthe allottee or the association ofthe allottees
or the competent authority, as the case may be, under this
section shall be corried out by the promoter within 3 months

from the date of issue of occupancy certificate."

The respondent was granted occupation certificate on 02.02.201.6.

Therefore, itwas obligatory for it to execute conveyance deed of the

20.

21,.

allotted unit in favour of the.e-qlmp*lgiqants. But that was not done

due to various reasons. HenC€ execute conveyance deed

within 2 months of this ord6i ent of requisite stamp

extended to each-o_ther for execution of conveyance deed. The
:ir,' ,r,,,)uii mf ii ii ffi*,#:$1ii'

charges which are payablg-by the allotte"g,3s per allotment/BBA

shall be paid by them and subject to making payment of the charges,

the conveyance deed shall be ex1;uted The promoter shall not

demand any extra charge which are not part of BBA or otherwise

legally payable by the allottee. No holding charges shall be payable.

(iil Direct the respondent to pay the interest on the total amount

paid by the complainants at the prescribed rate of interest as

per RERA from due date of possession till date of actual

physical possession.

22. The builder buyer agreement was executed between the parties on

20.10.2001 and complainants have received permissive possession

PageL4 oft6
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oftheflaton03.06.2o03i.e.,muchbefore,n.o.,m

force. Therefore, they are not entitred for deray possession charges.
0n consideration of the documents ava,abre on record and
submissions made by both the parties regarding contravention of
provisions of the Act, the authority is satisfied that the respondent
is in contravention of the section 11@)(a) of the Act by not
executing conveyance deed. A.,i- u. the craus e 12(a) of buyer
agreement, the due date o was calculated within 15
months from the date of si ent which comes out

the permissive

yithout obtaining

nted occupation

n of the section

Therefore, it is

% te conveyance deed of

Directions of the authority

L.)

Hence, the authority hereby passes this order and issues the
following directions under section 3T of the Act to ensure
compliance of obrigations cast upon the promoter as per the
functions entrusted to the authority under section 3a$):

i. The respondent shail execute conveyance deed of the

allotted unit within 2 months of this order upon payment

l.lARERA

23.

H.

24.
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of requisite stamp duty and other charges by the

complainants as per the norms of state government.

ii. The promoter shall not demand any extra charge which

are not part of BBA or otherwise legally not payable by the

allottees. However, holding charges shalr also not be

charged by the promoter at any point of time even after

being part of agreement as per law settled by the Hon,ble

Supreme Court in

L4.12.2020.

o. 3864-3 BB9 /2020 dated

Complaint stands dis

File be consigned

v.r -
(Viiay

Member

Haryana Real , Gurugram
Dated: 1,7.L1.202L

25.

26.
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r.fu--W::
(Dr. KK. Khandelwat)

Chairman
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