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Complaint no. : 1566 of 202L
First date of hearing: 27.04.202L
Date of decision : 10.11 .202L
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R/O: - 8-249, Greater Kailash-I,
New Delhi-110048
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M3M India Pvt. Ltd.
Regd. Office at: - Paras
6th Floor, Golf
Gurugram

Respondent

CORAM:
Dr. KK Khandel Chairman

Member

APPEARANCE:
Shri Sanjeev Sharma for the complainant

1. The present complaint dated 77.03.2021" has been filed by the

complainant/allottee under section 31 of the Real Estate

(Regulation and Development) Act, 2016 [in short, the Act)

read with Rule 28 of the Haryana Real Estate [Regulation and

DevelopmentJ Rule s,2017 [in short, the RulesJ for violation of

section 11(4)[a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,
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ffiGURUGRAM

A.

2.

Complaint No. 1566 of 2021,

responsibilities and functions under the provision of the Act or
the rules and regulations made there under or to the allottee
as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount
paid by the complainant, date of proposed handing over the
possession, delay period, if. any, have been detailed in the
following tabular

?

Golf Estate

valid up to

35 of 2070 issued on

0 valid up to

W
ultiplex and

MGE-z TW-05 /t2 B

[annexure-1 on page no. 32
of complaint]

Date of execution of Flat
buyer's agreement

t9.09.2014

[annexure-1 on page no. L9
of complaint]
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S. No Heads Information
1. Name of the project

2. Nature of the project Group Housing Colony
3. Project ar€a 63 acres

4. DTCP license no.

5. Name of Licensee

6. Rera Registered Not Registered
7. Unit no.

B. Unit measuring 3843 sq. ft.
9.



10. Commencement of
construction

28.t2.2012

[page no.7 of reply]
LL, Total consideration Rs. 50,185,150/-

[annexure R/5 on page no.
50 of replyl

12. Total amount paid by the
complainant

Rs.46,589,495/-

[annexure R/5 on page no.
50 of replyl

13. Due di
possess
i.e., hanr
of the a

period
the datr
of consl
mean th
first

wh

is not

rte of delivery of
ion as per clause L6
Cover the pos,seisipn
rpartmentswithin a
of 36 months from
: of comm"n.urnurli
rruction=which shall
e date of lavins of the

19.03.2018

[calculated from the date of
execution of this agreement
being laterl
Note: Grace period of 6

onths is allowed in the
t case.

rin cet
drrLat slaL
the date
this agreen
is later.

extension of 180
expiry of the cor
period.

commitr
allottee

74. Offer of'possession 02.01.2018

[annexure R/5 on page no.
48 of replyl

15. Occupation certificate 25.07.20L7

[annexure R/4 on page no.
46 of replyl

16. Delay in offer of possession No Delay

ffiHARERA
ffiouRuGRAM Complaint No. 1566 of 2OZ7

?i

B. Facts of the complaint
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W- GuRUGRAM Compl_aint No. 1566 of 2021,

3. That M/s Manglam Multiplex pvt. Ltd. is the owner of land
admeasuring approx. 63 acres situated in the revenue estate of
village Maidawas, sector-65, District Gurgaon, Haryana. The
respondent is dury authorized to develop and construct on the
above said land and is entitled to develop a group housing
colony on the above said land.

4. That the respondent and the comprainant entered into a

builder buyer 79.09.20t4 wherein the
complainant was all MGE-z, TW-05 /1,2, B

admeasuring 3843 ater increased to 3B9B sq.

ft. for a total 4,282/- excluding
stamp duty / clause 16.6 of the
agreement, n was to be

handed commencement

of work alo nths. That on the
contrary the r n of the residential
unit was to be ha .09.2017 end of 3 years

and lastly b 'grace period.

5. That the respondentr.,had offered possession of the unit in
question to coqtplainaht oh oz.or .zoLB but the said offer of
possession was completeiy a fraud document as the unit in
question was'completely comprised of various defects and in
such a manner that the unit in question was and is completely
non-habitable condition and therefore, the said offer of
possession was neither peaceful not vacant offer of
possession.
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ffiGuRUoRAM Complaint No. 1566 of Z\ZL

6. That the complainant though was offered the possession vide

letter dated 02.0L.201.8, but the same was only a piece of paper

with no sanctity or meaning for many reasons but primarily

the respondent had issued an email to complete the formalities

for the handover of the apartment on 20.09.2019 but the same

was also a formality just to meet the deadline. Secondly. the

complainant had through various emails right from

21..02.2018 to 27.09.20

respondent which

the rectification, no

vacant possessi

7. That the d

bedroom w

sockets wh

was further

wall and

quality of stone

B. That vide e

pointed out

various deficiencies to the

to be rectified as without

taken the peaceful and

ge in master

c connection and

life of the resident, it

ous cracks in the

n damages and bad

plainant in detail

. Major variation in the Italian stone quality laid out in the

drawing room in front of the first bedroom door besides

the main door.

o The entire balcony railing etc. are rusted and pitted,

whereas steel structures are known not to rust or pit.

?r

t.
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That as per

the complai

C.

T1,,

complainant

That as per the

question

vacant and

Complaint No. 1566 of 2021

Master room toilet and first room toilet drainage area in

the shower portions was broken/ dis jointed and being

unprofessionally filled in with fillers.

Many wall corners near kitchen area and between lobby

and dining room as well as wardrobe area in bedrooms

had cracks and breakages possibly due to polishing

machine movements.

Main door and not closing properly due to

wrong fitting of d

o Main door plate, eye hole etc not

fitted.

o The po not up to the

mark

9. was received by

possession, the

5,01,51,970 /-.
session of the unit in

18, however the

taken by the

10.

complainant on 28.12.201,8.

Relief sought by the complainant:

The complainant has sought the following relief:

(i) Direct the respondent to pay interest on Rs.

45,47,527 /- at prevailing rate of interest @9.30%

and possession of the subject unit.
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infrastructure sector.

ffiHARERA
ffiaJRUGRnt'l

D.

13.

itself in the real estate and

reply for and on behalf of

the respondent is Mitra who has been

duly autho

vide board

1,4. That the

of the respondent

ry statement,

submission complaint to the

extent the istent with the

true and com /or the submissions

made on behalf of the n the present reply.

15. That the plaint is trying

to unjustly respondent has

funds and hasduly

developed the residential complex with various facilities and

amenities therein, obtained occupancy certificate after due

verification and inspection from the competent authority and

notified the complainant to take the possession of the

apartment by completing the requisite possession related

formalities.

Complaint No. 1566 of 2021,

0n the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to

have been committed in relation to section 11t4) [a) of the Act

to plead guilty or not to plead guilty.

Reply by the respondent.

That the respondent i.e., M3M India Private Limited is engaged

in the business of constru and development of real estate

projects and has

Page 7 of 19
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ffiHARERA
fficuRUcRAM Complaint No. 1566 of 2021

L6. That the complainant upon the receipt of the notice of offer of
possession inspected the said apartment and after being

completely satisfied with all aspects of the apartment on his

own free will and understanding and making all due diligence,

cleared all his dues, discharged his outstanding arrears,

executed acknowledgment/acceptance of full and final

settlement of accounts and executed and submitted Indemnity

1,7.

favour.

That the

interest

bond-cum undertaking complainant consented and

without any conditions agreed to take over the

legal possession t after executing and

registering the apartment in his

any amount of

already issued

ackno settlement of

accounts admitted that all

amounts due paid and nothing is

payable/ uding the amount,

if any,

That the co possession

of the said apartment to execute and register the

conveyance deed of the said apartment and therefore the

respondent was constrained to issue the reminder dated

06.1,2.2019. It is submitted that the complainant till date has

not got the conveyance deed of the said apartment executed

and registered in his favour. That the complainant instead of

1.8.

t is not entitled

Page B of 19
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ffiGuRUoRnH,t Complaint No. 1566 of 202L

performing his contractual obligations has filed the present

complaint as an afterthought to unjustly enrich himself.

19. That there was no delay on the part of the respondent in

delivering the possession as per the terms of the apartment

buyers' agreement. That the respondent has fulfilled its side of

obligations cast upon it by the virtue of apartment buyers'

agreement dated 79.09.201,4 and has offered the possession of

the said apartment to lainant before the agreed

timeline.

20. That the complain ions has defaulted in

making timely respondent on the

request of waived off his

made by the

complainan

21. That the co hon'ble authority

with unclean lead this hon'ble

averments and stating

untrue or Ity of suppressio

suppressed and

misstated the facts and, as such, the complaint apart from

being wholly misconceived is rather the abuse of the process

of law.

That the complaint filed by the complainant is baseless,

vexatious and is not tenable in the eyes of law therefore the

complaint deserves to be dismissed at the threshold.

That the apartment buyer's agreement, was entered into

between the parties and, as such, the parties are bound by the

interest

very su

22.

23.
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ffiGURUGRAM Complaint No. 1556 of 2021.

terms and conditions mentioned in the said agreement. The

said agreement was duly signed by the complainant after

properly understanding each and every clause contained in

the agreement. The complainant was neither forced nor

influenced by,the respondent to sign the said agreement.

24. That the complainant has concealed the material fact that the

complainant only after inspecting and examining the said

25.

apartment and after bei

of the apartment on

executed the i
consented and

14 said a

any nature

in relation

That the

regulatory

complainant is

belated

agreement

satisfied with all aspects

will and understanding

-declaration where he

I possession of the

s or demands of

in respect of or

this hon'ble

submitted that the

es and is now, at a

n of the

order to

26.

acquire benefits for which the complainant is not entitled in

the least.

That the relationship of the complainant and the respondent is

defined and decided by the apartment buyer's agreement

executed between both parties. It is submitted that a specific

clause for referring disputes to arbitration is includ'ed in the

said agreement i.e., claus e 49 of the agreement.

turisdiction of the authorityE.
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HARERA
GUt?UGRAM Complaint No. 1566 of 2027

The respondent has raised objection regarding jurisdiction of

authority to entertain the present complaint and the said

objection stands rejected. The authority observed that it has

territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E. I Territorial jurisdiction

As per notification no. 1/92 /2017-1TCP dated 14.1,2.2017

issued by Town and lanning Department, the

jurisdiction of Real ry Authority, Gurugram

shall be entire

situated in Gu

question is

District,

jurisdiction

E. II S

29. Section 11(a)[a

all purpose with offices

the project in

of Gurugram

plete territorial

t.

that the promoter

as per agreement for sale.

Section 11(4)[a) is rerproduced as hereunder:

Section 11(a)(a)

Be responsible for oll obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulotions made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as
the case may be, till the conveyance of all the aportments,
plots or. buildings, as the cqse may be, to the allottees, or
the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

av
Page 11 of 19
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HARERA
Complaint No. 1566 of 2027

3a(fl of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees and the
real estate agents under this Act and the rules and
reg ulations made thereunder.

So, in view of the provisions of the Act quoted above, the

authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter

leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainant at a later

stage.

F. Findings on the

F.l Obiection

complainant.

done by the

31. The inant has made

defaults in ; the respondent

had to issue B of the buyer's

agreement mely payment of

instalment is the , and the relevant

clause is reproduced below:

"8. Time is the essence"
'The obligation to make timely payment of every instalment
of the Total Consideration in accordance with the Payment
Plan along with payment of other charges such as applicable
stamp duty, registration fee, IFIuIS, and other charges,
deposits, as stipulated under this agreement or that may
otherwise be payable on or before the due date or as and
when demanded by the company, as the case may be, and
also to discharge all other obligations under this agreement
shall be the of essence of this agreement.'

32. At the outset, it is relevant to comment on the said clause of

the agreement i.e., "8. TIIv4E lS THE ESSENCE" wherein the

GURUGRAM

30.

Id
Page LZ of 19



ffiHARERA
ffiatnuennrrl Complaint No. 1566 of 2021

payments to be made by the complainant had been subjected

to all kinds of terms and conditions. The drafting of this clause

and incorporation of such conditions are not only vague and

uncertain but so heavily loaded in favor of the promoter and

against the allottee that even a single default by the allottee in

making timely payment as per the payment plan may result in

termination of the said agreement and forfeiture of the earnest

money. Moreover, the has observed that desPite

complainant being in ng timely paYments, the

respondent has not to terminate the

buyer's

F. II is in breach of

agreement

33. The not invoking

of flat buyer'sarbitration

agreement

arbitration

initiation of

of agreement. The

following clause has been incorporated w.r.t arbitration in the

buyer's agreement:

"49. Arbitration
Att or any disputes arising from or out of or touching

upon or in relation to the terms of this Agreement

including the interpretation and validity of the terms

thereof and the respective rights and obligations of the 
-

Parties shatl be resolved through the process of
arbitration. The arbitration proceedings shall be

governed by the Arbitration & Conciliation Act, L996,

or any statutory amendments, modifications thereof

for the time being in force and shall be conducted by a

sole independent arbitrator to be appointed by the

company, whose decision shall be final and binding

upon the parties hereto. The venue of the arbitration

lrtv
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GURUGt?AM Complaint No. 1566 of 2027

proceedings shall be qt any place specified by the
Company in Gurgaon. The language of the arbitration
proceedings sholl be English. The provisions related to
arbitrotion as mentioned herein shall supersede any or
all other arbitration agreements/ clauses that may
exist by and betuveen the parties. The parties shall bear
their respective costs of the arbitration,"

34. The authority is of the opinion that the jurisdiction of the

authority cannot be fettered by the existence of an arbitration

clause in the buyer's agreement as it may be noted that section

79 of the Act bars the i&uris{-ictlon of civil courts about any

matter which falls withirf t"ffiu*[.* of this authority, or the' ' ..:.. '
, -:i{r.

such disputes as-,$;r-hihii$6Ut.gsg.qms to be clear. Also, section- *lr *F ,tt,' f , , :*
BB of the Act,6at's ,that'-t6arydovtsioni tif this Act shall be in

addition to andinOl in d-9,ro._q.,ationof the prOVisions of any other
J'-il ,! f"

law for the liffibeiag ih f{rcei FurthOr; lthe authority puts

reliance on cdgQhat6f j*rd$mehtsrOf the Hon'ble Supreme Court,
t! .r

particularly in-ruattioyal _Seeds Coiporation Limited v. M.

Madhusudhan R;AM:!tni; iLi'z scc 506,wherein it has

been held th6| 
P',,H',"31:*g',ffi"ld3=o 

ut3er the consumer

Protection Act aF" fii"aaditPon+to and'jnot ih:,derogation of the

other laws i4Torge,,qoriseQuentty the'authority would not be
IN

bound to refei paities to arbitration even if the agreement

between the parties had an arbitration clause. Therefore, by

applying same analogy the presence of arbitration clause

could not be construed to take away the jurisdiction of the

authority.

35. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and

ors., Consumer case no. 707 of 2075 decided on 73.07.2077,

Real Estate Appell
. -:iri.

,UtttfhT.'fnus, the intention to render
i! B 1: :i-.: r:'.t,

)-
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ational Consumer Disputes Redressal Commission, New

INCDRC) has held that the arbitration clause in

ents between the complainant and builder could not

mscribe the jurisdiction of a consumer. The relevant

are reproduced below:

"49. Support to the obove view is also lent by Section
79 of the recently enacted Real Estate (Regulation and
Development) Acl 2016 (for short "the Real Estate
Act"). Section 79 of the said Act reads as follows: -

"79. Bar of jurisdiction - No civil court shall have
jurisdiction to entertain any suit or proceeding in
respect of any matter which the AuthoriLy or the
adjudicating offtcer or the Appellate Tribunal ts

empowered by or under this Act to determine and no
injunction shall be granted by any court or other
authority in respect of any action taken or to be taken
in pursuance of any poy"er conferred py or under this
Act."
It can thus, be seen thot the said provision expressly
ousts the jurisdiction of the Civil Court in respect of any
matter which the ReaI Estate Regulatory AuthoriQ,
established under Sub-section (1) of Section 20 or the
Adjudicating )fficer, oppointed under Sub'section (1)
of Section 77 or the Real Estate Appellant Tribunal
established under Section 43 of the Real Estate Act, is
empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswamy
(supra), the matters/disputes, which the Authorities
under the Real Estate Act are empowered to decide,

ore non-arbitrable, notwithstanding an Arbitration
Agreementbetween the parties to such matters, which,
to a large extent, are similar to the disputes folling for
resolution under the Consumer Act.
56. Consequently, we unhesitatingly reiect the
arguments on behalf of the Builder and hold that an

Arbitration Clause in the afore'stated kind of
Agreements between the Comploinant and the Builder
cannot circumscribe the jurisdiction of a Consumer
Fora, notwithstanding the amendments made to
Section B of the Arbitration Act."

ile considering the issue of maintainability of a complaint

re a consumer forum/commission in the fact of an existing

the

Del

agr

\
o,

36. W
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arb tration clause in the builder buyer agreement, the hon'ble

e Court in case titled as M/s Emaar MGF Land Ltd. V.Su

Complaint No. 1566 of 2021

b Singh in revision petition no. 2629-30/2078 in civil

ap

inl
the

ten

the

I no, 23572-23573 of 2077 decided on 10.12.20L8

upheld the aforesaid judgement of NCDRC and as provided

rticle L4L of the Constitution of India, the law declared by

Supreme Court shall be binding on all courts within the

itory of India and -4c_.cgldi1gtf, the authority is bound by

aforesaid view. The relevant paras are of the judgement

pr

co

ed by the Suprem: Cgyl, is reproduced below:

"25. This Court in the series of judgments as noticed
above considered the provisions of Consumer
Protection Act, 1986 as well as Arbitration Act, 1996
and laid down that complaint under Consumer

Protection Act being a special remedy, despite there
being on arbitration agreement the proceedings

before Consumer Forum have to go on and no error
committed by Consumer Forum on reiecting the
opplication. There is reoson for not interiecting
proceedings under Consumer Protection Act on the
strength an arbitration agreement by Act 1996. The

remedy under Consumer Protection Act is a remedy
provided to a consumer when there is a defect in any
goods or services. The complaintmeans any allegation
in writing made by a complainant has also been

explained in Section 2(c) of the Act. The remedy under
the Consumer Protection Act is confined to complaint
by consumer as defined under the Act for defect or
deftciencies caused by a service provider, the cheap
and a quickremedy hasbeen provided to the consumer
which is the object and purpose of the Act as noticed

above."

fore, in view of the above judgements and considering the

ision of the Act, the authority is of the view that

plainant is well within their rights to seek a special remedy

lable in a beneficial Act such as the Consumer Protection
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Complaint No. 1566 of 2021.

Act

we

d Act of 20L6,instead of going in for an arbitration. Hence,

no hesitation in holding that this authority has the

te jurisdiction to entertain the complaint and that the

does not require to be referred to arbitration

provi 1B(1) proviso

under.

"Section 18: -

1B(1). rf to give

Provided that where an allottee does not intend to

withdraw front the proiect, he shall be paid, by the

promoter, interest for every month of delay, till the

handing over of the possession, ot such rate os may be

prescribed."

16 of the flat buyer's agreement provides the time

of handing over possession and the same is reproduced

"Clause 16- The company, based upon its present

ly.

ngs on the relief sought by the complainant.

sought by the co nt: The complainant had

t following relief[

pay interest on Rs.

@9.30o/oof interest

to continue withIn the t

the and

under

reads

as provided

Direct the

45,47,5

t4
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plans and estimates, and subiect to oll exceptions,
proposes to handover possession of the apartment
within a period of 35 months from the date of
commencement of construction which shall mean

the date of laying of the first plain cement
concfete/mudmat slab of the tower which shall be

communicated to the Allottee or the date of the
execution of this agreement, whichever Is

Iater(commitment period). Should the possession of
Apartment not be given within the Commitment
Period, the allottee agrees to an extension of 180
days (Grace Period) after expiry of the commitment
Period.

sidering the abovel facts, authority calculated

le r dated 20.09.2018 and 12.09.20L8 were taken on record.

e due date of possession is 19.03.2018. As the defects

ntioned are otherwise to be rectified by the builder for next

date of possessio

Complaint No. 1566 of 2027

use 16.1 of the flat buyer's

a

pl€

be

ag,

mmunicated to the allottee or the date of execution of this

t,

09.201,7 . A'

chisp

02.01.2018 and actual handing over of possession was

de on 28.L2.2018. The complainant submitted some of the

munications regarding certain defects and damages. The

allowed in similar cases.

possession comes out to be

' l,of the tower:in which the unit is situated03.2018. The 0( : j i,. i:

s obtained on 25.07.201,7 and offer of possession was made

un

Ac

79

m

CO

ment i.e., 36ement i.e., 36 months from the commencr:ment of

truction which shall mean the date of laying of the first
J9

n cement concrete/ mudmat slab of the tower which shall

40. T
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two

out

G.

41,.

del

Di:

He:

foll

cot

fur

i.

the authority

ng directions

pliance of o

n

The

mon

out

no delay

42. Co

43. Fil

nt stands

V.r
(Viiay

be consigned to registry.

RLJGR
Chairman

na Real Estate Regulatory Authority, Gurugram

ll

ERA
Complaint No. 1565 of 2027

yea possession cannot be denied to be taken on pretext of

mi r defects. The possession was offered on 02.01.2018 and

months period from the date of offer of possession comes

to be 02.03.2018 which is prior to the due date of

n. Accordingly, the delivery is within time and no

possession charges can be allowed.

ns of the authority

this order and issues the

n 37 of the Act to ensure

the promoter as per the

section 3a[fJ:

1.2018 and two

COMCS

to due date of

within time and

XtrnOGfl

Dated: O,LL,ZOZL
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