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2 GURUGRAM Complaint No. 3697 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 3697 of 2021
First date of hearing: 27.10.2021
Date of decision : 26.11.2021

1. Anil Kumar Sharma
2. Shobha Rani Sharma Complainants
Both R/O: - Apartment No.206 B, Hamilton
Court, DLF City, VTC Galleria DLF IV,
Gurugram-122009, Haryana. j '=F;;.,Z§"
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1. Parsynath Hessa Developers Pvt. Ltd.
Regd. Office at: - Parsynath Metro Tower, Neat
Shahdara Metro/ Station, Shahdara, Delhi- ~ Respondent
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Dr. KK| Hhand&lv}a‘ﬁ“ H' i | | V&) Chairman
Shri Vijay Kumar Goyal £ Member
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APPEARANCE: i i
Shri 5.5 Hooda arid Sanjay  © » Advocate for'the com plainants
Narayan PFgBANW !
Shri Dhruv Gupta.. Dl 1 Advocate for.the respondent
(=l 1121 H—=id
ORDER

1. The present complaint dated 27.09.2021 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development] Rules, 2017 (in short, the Rules) for violation of
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section 11(4)(a) of the Act wherein it is inter alia prescribed
that| the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Actor

the rules and regulations made there under or to the allottees

as per the agreement for sale executed inter se,
I.lnih: and project related details

Thé particulars of unit l:lE'tEﬂ_EJ sale consideration, the amount

paﬂ:l by the mmplainau.m Hate ]Jrupnsed handing over the

pos ssessmn delay period 15‘- £ ' have been detailed in the
fnllbmug tabular form; | ) :I ?"x
AN ¥
. rln Heads f Y/ s ‘xi-,- qunmmtinn
1. | Name o i Pﬂﬂﬂ: Exatica
Z. Residential complex
3.] | 5 acres
Y I:: /E%;"ﬁ':gl 996 issued on
05,1996 valid up to
7 mi?n 2019
'“52 57 of 1997 issued on
1411.1997 valid up to
13112019
1079 of 2006 issued on
71 -'-?.E:ﬂﬂ.lﬁﬂﬁ valid up to
01.09.2019
5 Name of Licensee Puri Construction and 5
others
6 | RERA  Registered/  nol Not registered
registered
7 |Umikne B5-903, 9% floor, tower BS
[page no. 62 of complaint]
H. Unit measuring 3390 sq. ft.
|
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Complaint No. 3697 of 2021

|9, | | Payment plan Construction Linked il
payment plan
10, | Revised area 3495 sq.ft.
[as per SOA on page no. 22
of reply]
11, | Date of execution of Flat | 27.03.2007
buyer’s agreement [page no. 60 of complaint]
12, | Commencement of | 17.02.2010
construction [as alleged by complainants]
13, | Total consideration . Rs. 1,?*192,425 /=
o | [as per the agreement]
© 2480 [on page no. 62 of
| complaint]
14, | Total amo AF:Q‘,:E,{:I 3,401.71/-
‘3'2"1111313“'I 1 a5 on final statement of
___,, :J._- aﬁﬁunnun page no, 22 of
y re
15, 117, u"ziwia
t:}hla{ﬂﬂ from the date of
neement of
completed mrlsu'uptmn]
‘ *"ﬁrl Grace period of 6
enceme _':‘Iil';ﬂ'lﬁlﬁ not allowed in I‘.he|
= nt case.
fati IE 1) /
prer'iu | RV
hmmﬁsim fi TRAN
appro i B
authorities.
16. | Offer of possession Not offered 4
17. | Occupation certificate Not received
18. | Delay in handing over f years 9 months 9 days
possession till the date of
| | decision l.e;, 26,11.2021
Facts of the complaint
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That the complainants are the joint allottees/co-allottees of
the flat. The complainants are husband and wife, both are
currently residing in Indonesia at following address:
Apartment Mitra Oasis, Tower-B 2104, Jalan Senen Raya, 135-
137, Jakarta Pusat 10410, INDONESIA.

That the complainants are currently living abroad and are
fillng this complaint through their attorney Ms. Rita Tikku
W{/O Lokaish Tikku, who 15 Lvlng in India at Gurugram at the
following address: Apa t 'ﬂ', 2068, Hamilton Court, DLF
City, VTC: Galleria D b D ct- Farrukhnagar, District
-Gurgaon. Ms. Fk\l f#;du‘leAI:hﬁrled to act for & on
bahalf of the ﬁinﬁnﬁiﬂprmtﬁhem vide ‘Special
Power of A :’n dated 16. II'JE ﬂﬂl 1 du;!ﬁ’ executed before the
Inf.ii:tn High | %bisspﬁiﬂlsuﬁtdﬁt]ﬁkﬁh Indonesia,

at the res ﬁdéql: ]ﬁ /s Patsvnath Hessa Pevelnpers Private
Limited is a Mn urm;eé under the provisions of

The Companies Wm@gﬁﬁeﬁd with the office of
Registrar of Companie lhi-vide registration no. 166177
dated 24. nﬁgﬁzf ﬁmﬁmtmﬁmn no. (CIN)
ULE%DDDM@@ CilIISﬁ];?TaanE Is Etfgaged in the business of
nlal estate 1::1:ns‘s:rm:l:llr:.-nl.nII Hevainpment, marketing & sales of

various types of residential & commercial properties to
prospective buyers, various customers/clients at Gurugram
including various locations in India. That one such project by
the name of ‘Parsvnath Exotica’ is also getting developed &

marketed by the respondent in sector 53, Gurugram, Haryana.
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That the complainants got to know through advertisement
about the subject project i.e, ‘Parsvnath Exotica’ situated in
sector-53, Golf Course Road, Gurugram promoted & developed
at (that time by M/s Parsvnath Developers Limited.
Subsequently the tower no. B 5 in which subject flat is situated
has been transferred to the respondent i.e, M/s Parsvnath
Hsfra Developers Pvt Ltd, a joint venture company as

informed vide mmmuuu;qﬁ;ﬂ; dated 30.08.2010. That the

" - ""‘-'.I'

complainants visited ﬁ;fgh- glect site in the first week of
Au $t,2006 and pmiﬂﬁr; I stifhof Rs. 1,78,03,403.71 /-

That the complai o la;t:qgnﬁ"hm}ung of a residential
apartment by si E‘aﬂuﬁwi‘gné‘d application form styled
as ['‘advance ﬂir@ftrariun for aresidential apartment’ dated
15.,08.2006 anﬂ, id a sum of Rs.28,00,00 lI,f

That the reshﬁ 1 tﬁ cﬁmmutt‘lc‘&mnﬂ,ﬁdated 15.09.2006
informed matw_ﬂm%isiﬁmﬁﬁﬂﬁﬁeﬂ a residential 4-

bedroom flat no. BS *-'SfﬂEIr" El'[e said project enclosing

therewith te zi Wbﬂgﬁ@paﬁmnt plan.
That therea e mspan nt sent a'revised payment plan’
vide commuiication dated 18,10.2006.

10. That thereafter the résp'nnﬁént sent a demand note cum

11.

st:rtement of account dated 30.10.2006.

That thereafter a flat buyer agreement was executed between
the complainants & respondent on 27.03.2007 for purchase of
fiat bearing no. B5-902, Parsvnath Exotica, sector-53, Golf
Cdurse Road, Gurugram, Haryana admeasuring 3390 sq ft
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g ;EYUGRA Complaint No. 3697 of 2021
x. along with two (2) car parking's for a total basic price

12.

14,

of J(s 1,79,92,425/- under the construction linked payment
plan. The said flat buyer agreement dated 27.03.2007 is
completely one sided standard printed format containing
totally unjust, unfair, arbitrary & illegal clauses & the
complainants had no option but to sign the same.

Th II: the complainants have paid a total sum of
Rs.1,78,03,403.71 fmm 13 Q&E.ﬂﬂﬁ to 24.02.2014 from time to
time as & when demander _‘ ::

the respundaﬂt_—ﬁﬁr tﬁ&;@ﬁplﬁ'inéhfs--_:.w]thin 36 months
(excluding a,'l éaf‘e peﬁu& nf 6 .mun-.ﬂllﬂ_ from the date of
Co mencem:ﬂ of r:ﬂnfﬁr ion ie, 17.02.2010. That the
r:c:x[npulain:u'n}e‘l‘l‘?irkl;\!"1 not made a single defaull in making the

pa_l.rment of ln\mﬁﬁihrs as|per_agreed construction linked
palvment plan and’ thhtef hﬁtﬂﬂgﬁr ‘been any force majeure

atj-::-n. Th of theguhﬁct flat should have
ber.-n delive E ﬁ;{im ) the Emp’&nmants within 36
md:-nths up td 17,02:2013 ﬁ-am the date nf commencement of
mnstru-:tiunle ITBE 2010.

THat the complainants are in continued regular touch with the

respondent through their authorized representative Mr.

Madan Dogra & have continuously been requesting the

respondent to appraise/inform about the status of the project
I

and also claimed compensation on account of delayed

possession of the said flat at the same rate with compounded
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16.

17,

ERA

GU UGRAM Complaint No. 3697 of 2021

quarterly interest w.ef 17.02.2013 as charged by the
respondent on delayed payment of instalments from the
buyters, but to no avail. The complainants are also entitled to
be paid interest at the same rate on the sum of Rs.28,00,000/-
paid on 18.08.2006 & Rs.20,98,106/- paid on 09.11.2006, from
theldate of respective payments till 17.02.2010.

That the complainants have kept monitoring the progress &
ha*e been visiting the prhﬁﬁt site personally and also the
office of the respundentﬁh‘l times to know the factual
position of the prugrﬁs-ﬁﬁhe‘pi'qect and to know about the
grant of uccupahﬁn%ﬂgaﬁm‘,jh& concerned authority but
the respondenth )ne/l’al'lﬁnm-gﬂ \H{@:ﬁ:ry answer.

That the co !algantﬁ have already palq m‘pte than 95% of the
consideratio ﬁrﬁuu nf E&:aﬂéays ready Ea*wilhng to perform
their part hy lémllh _gthqre# in stﬂchtumﬁiiam:e in terms of
the flat buyer ag queut.

That cause of acﬂﬁ"l'aé Eriﬁifdf,ﬁhﬁg this complaint and the

same continues: the: nr,;nts are legall;.r entitled to
gdt ‘interest’ on u:% EEE"PEEE every month of delay
wief, 17.02. '{DIB {dﬂ;ﬂf péssﬁﬁiaﬂ} till the date of filing of
this cnmplamt as well as further from the date of filing of this

ccrmplamt till handing over of physical possession after
obtaining/grant of ‘occupation certificate’ from/by the
cIncemed authority. The respondent should be made liable
chr payment of interest at the same rate further till the

rl_aalizatinn of the 'interest’ amount.
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18, Thﬂt the respondent is also liable to be proceeded for not

C.

19,

20.

getting the subject project registered as "Ongoing Projects’

under section 3(1) first proviso of Real Estate (Regulation &

Development] Act 2016 as it is mandatory for the

promoter/respondent to get the project registered within 3

months from the date of commencement of the Real Estate
[Rigulal:iun % Development) Act,2016.
Relief sought by the mmp!;];:ants

The complainants have 50

(1)

(if})

e following relief:

g}spbhﬁenﬁi tq gomplete the project &
handWme%W@heﬂ flat no. B5-903,
Par mtﬁ Exotica, sector-53, Gurugram, Haryana
4 par]qng«%mth‘-er faciﬁtféh J!.',;almenil:i«\ﬂ::; etc.

:ﬁ{,aﬂsp?n#nt to. pay interest on paid up
amo ta{:f s, 1,78, Ui#@ufrhfﬂr every month of
delay & @ﬁn&smnie till handing
over of ph}r\s’l‘talap-nsmﬁ‘ﬁn after obtaining/grant of

rc&p%mtﬂ t&_@cﬁe‘ ﬁ'rﬁm[ﬁy the concerned

ﬂ]rﬁ?l A AR
autho ]1."'_

On the date ﬂE hea ng, ' the authuﬂl:y explained to the

respondent/promoter about the contravention as alleged to

have been committed in relation to section 11(4) (a) of the Act

tg plead guilty or not to plead guilty.

D. Reply by the respondent.
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4 Tha the complaint filed by the complainants are baseless,

22,

vexatious and is not tenable in the eyes of law therefore the

COIT]

plaint deserves to be dismissed at the threshold.

That the project construction is already completed. The

competent authority has already granted occupancy
certificate (0C) for the part of the project comprising of 11

towers and for remaining 5 towers remains awaited for

getting occupancy certiﬂcatg frum the competent authority.

The following facts are

this regard:

That the Eﬁngﬁﬂ; company under various
cul‘tabnraﬂui};- ‘;lgﬁgﬁ&ﬂﬁf‘ ;Iwﬂnprnent agreements
had p Mtﬂ dev thé"-.ﬁﬂ}lﬂi:t land and in
purﬁu 1ce the same; TE towers w&re planned to be
deveiub!ﬂ iois suhmiéed that dut uf the said 18 towers,

11 tnw¥ Nﬂu}' cfpmlupbd%ﬁ;l completed, and the
ut:cupanc}‘ | ﬁé@gﬁ'&t&wed with respect to
these 11 towers.dn 21042010, 13.03.2011 and

31.10. fi It is further stated that the
respuﬁ K%‘ﬁﬁpl&ﬂl | I:H'I' the occupancy
certificate,with respect to remaining 5 towers Le, D4,
DS, D6 on 01.11.2011 and with respect to towers no. B1,
and C4 on 13.08.2013 for which review was also filed by
the respondent on 24.11.2017 before DTCP. That the

part occupancy certificate (OC) application with respect
to 2 towers B1 and C4 were also applied in 13.08.2013

hefore DTCP. Furthermore, it is pertinent to place on the

records that the review letter for occupancy certificate
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of the above mentioned 5 towers were again filed on
11.02.2019 before the competent authority. It is further

submitted that appropriate and relevant reports from
the office of DTP, STP, PHE and external services have
been forwarded to Department of Town and Country
Planning, (HQ), Chandigarh.

¢ That tower no. B5 has been completed as per the

applicable bmldingb;,m];ﬂm and prevailing norms. The
respondent has af )

M‘Ir.;-f the occupation certificate of

the said tower ned authority as well.

# That tow lta H i '”h't[&s.gaguf the complainants
is Imavé- d:‘fﬁmpﬁi&d ma:‘ l:}ue respondent has
uﬁerE({ ﬁ&FHHIE fnqﬂt nuh:lhrpnﬁpﬂﬂrthe complainants
along \ r q the special rebate or delay
compen J‘;i:l" ing Rs. ’1??ﬁfﬁflﬂf vide letter no.
PHUPL; a0 ﬂ‘ﬂ’ﬂ@ﬁd 22.03.2018.
e That all the haﬂt fnmuﬁasand amenities like electricity,
water,} W pﬁﬂﬁr&#ul}r available at the
project site WI'I] i’s %u iy ad’equate with respect to the
curren'l:pl;tl_l_p__ah{}ﬂ_a_l_: the project 5%!:9_. It is appropriately
submitted that the entire project has developed in

complete adherence of the building bye laws & norms

which has been prevailing in Haryana.

23. That being aggrieved by the order dated 19.04.2018 passed by
the Hon'ble National Consumer Disputes Redressal

Commission (hereinafter referred to as 'NCDRC') in consumer
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27.

ERA

GUR Complaint No. 3697 of 202 l_h

co ‘plamt no. 127 of 2017 titled as "Malika Raghavan-Versus-
Far;*iunat]'i Developers Limited”, Parsvnath Developers
Limited challenged the same before the Hon'ble Supreme
Court of India vide Civil Appeal bearing Diary No. 13163 of
Em!'il titled as "Parsvnath Developers Limited-Versus-Malika

Raghavan”
Th at vide order dated 03.05.2019, the Hon'ble Supreme Court
of Em:lia was pleased to- ,stay the operation of order dated
19.04.2018 passed by tl@p&ﬂe Commission in the Malika
Ragh avan case, y
That order dat&ﬂ" {ﬁ.mﬁnﬁle Supreme Court of
st Ao admit L‘he Civil Appeal and the order
dated 19.04.201 passed by Hon'ble NCDRC was stayed
That durlng{h@p heaﬁng h&’d on 'ﬂ,@ Eﬂ,?.l the said civil
appeal was d{ﬁﬂgﬁ_ﬁ'ﬂ: from the bunich ofthe similar appeals
and listed for héa:ﬁﬁ."’klﬁ p&nnbnf’tﬁhm’nﬁnn herein that the
Hon'ble Supreme I.":nurt t of [adiainother bunch matters with
respect to the same pmj?ﬂﬁpdlmm&d the respondent and
le&p‘érﬁﬁl&{tﬂ;u pay the contractual amount
to the a“ﬂttéf;j vnt}uu a period of 1 month and listed the
matter for hearing on the issue whether the compensatien
awarded by the Hon'ble NCDRC is justified or not?

That the said civil appeal was listed on 09.03.2021, wherein

Parsvnath D

the counsel appearing for Malika Raghavan showed the desire
to adopt the directions passed by the Hon'ble Supreme Court
of India vide order dated 12.02.2021 in other batch matters

which was allowed by the Hon'ble Supreme Court of India.
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28.

7

30.

Accordingly, the directions passed by the Hon'ble Supreme
Court of India vide order dated 12.02.2021 thereby directing
parsvnath Developers Limited to pay the contractual
compensation was applicable in the case of Malika Raghavan

and the said civil appeal was again tagged with other batch
matters.

That the Hon'ble Supreme Court while passing the order dated
12.02.2021 had posted.. the, matters on 11.052021 in
pursuance to the time gr":
of India for cumpleﬂrmﬂiﬁé " ion of the units vide order
dated 04.01.202 "EE\n;' {]Gjba!t!hﬁn\hﬂ 642 of 2020 in civil
appeal no. ﬁﬁ&l pf Eﬂ’ﬂnﬂﬂ[nﬂ’ as '"Rﬂj:ﬂl‘ Agarwal-Versus-
Pradeep [ainfﬂﬂtfs _
That the resiIul ntwaﬁ hﬂ !::-lé mtanfpﬁtﬁ- the construction
l:ﬁndl pﬁnﬂ-ﬁ granted by the Hon'ble
Supreme Court' u I.E___E:Em."s-'ﬂfﬂ'l qu:dér dated 04.01,2021

passed in the saﬁ%_ﬁn respondent filed an
extension ap mqp%peti:iun seeking further
3 months'’ tlE % tg: Eﬂ:{fl‘éh'i.llﬁ'ﬁﬂn It is submitted
that the appﬁggtlun EQ@ h;,' the reﬁpundmt was listed on
05.07.2021 hefure the Hﬂﬁ'EIE Eupreme Court of India,

wherein the Hon'ble Supreme Court of India was pleased to

@ :_'b? the Hon'ble Supreme Court

of the unit

allow the said application.
That the said civil appeal was listed before the Hon'ble
Supreme Court of India on 08.07.2021, wherein the Hon'ble

Supreme Court of India in view of the extension granted in the
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31.

32.

Contempt Petition was pleased to list the said appeal along
with contempt petition on 07.10.2021 for hearing.

That the project is being monitored by the Hon'ble Supreme
Court of India and as such the issue of grant of compensation
to the allottees are also pending before the Hon'ble Supreme
Court of India. Therefore, it is respectfully prayed that the
captioned complaint may be kept in abeyance till the issue
with respect to the cump&’ﬁgﬁ?ﬁtiﬂn is decided by the Hon'ble

1 :."'IH-II'
L P R

That the cumplajnan;;-h "“ " chased the flat for investment
purpose and residerittal m;a‘bqe It is pertinent to
mention that at the. mateglc imtihn. this project has

been categur;fzgi heavan t'nr the 1nﬂ}ehﬁnt purposes. The
Co mplamaniﬁlﬂuut be H’E ted as d'consumer and hence, are
not entitled @Hmﬂlreﬁef&ﬁdm this Hon'ble Authority.

33. That the enfuréawlar;pmys;mf wiider the Act should be

34,

prospective and nﬂt%e*ieﬁﬁﬁ}iet;hﬁe That the respendent
company h $ gpg}iad «far- ﬂfeg;*ratiun under the
authority wi E" the said part of the project and
wherein the T&ﬁpn&ﬁﬂ:icdﬁ&h}; has duly contemplated the
date of possession of the flat to the customers. The respondent
has completed the development work in the tower no. B-5 and
has applied for the occupancy certificate.

That the mutually agreed clause no. 10(c) of the flat buyer
agreement (FBA) wherein the delay compensation has been
specifically mentioned and agreed by the complainants and

hence contending the date of offering the possession as the

Page 13 of 25
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35,

36.

contention for refund and payment of interest and
compensation is incorrect wherein "time is not the essence of
the contract” stands contravened and hence proviso of section
18 are not applicable in the captioned matter as the
respondent has agreed to abide by the obligations made under
the flat buyer agreement.
That the subject matter cannot be adjudicated without going
into the facts of the case which requires elaborate evidence to
be led and which can ﬁéﬁi;udwatmj upon under the
| F’ﬁiﬁﬁ“hle authority. The complaint
is liable to be dlsmi,sk‘éﬁm{ Ehi"a‘ﬂ'nund“ alone.
That the dela uil?hdm‘pm!'trﬂle puﬂs;s_ﬁ‘hn of the apartment
was caused y due to the varigus reas Which are beyond
the control ﬂ%rasppnﬂeni company § Eu‘&lﬂs
s The glﬂibgi ‘ﬁgecgssipn largely affected the real estate
sector. 'Ibﬂé:é‘rﬂ%rﬁtugn ﬁtgﬁujéttﬂﬁf the respondent is
dependent ﬁ“ﬁ;%l:the fiﬁuﬂtd;ﬂ? ‘money being received
from the bookingsT ma;;lef.wand money. recewed henceforth
in for ﬁm‘ttﬁlﬁ'& Iﬁ' miﬁﬂuneﬂ That during the
prulnnge;{ Effei;t of the global recession, the number of

huuklngs m-ade hy the prospective pur-:hasers reduced

summary jurisdiction.

drastically. Thus, reduced number of bookings along
with the fact that several allottees of the project either
defaulted in making payment of the instalment or
cancelled booking in the project, resulted in less cash
flow to the respondent henceforth causing delay in the
construction work of the project.
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3

3B.

39,

That the captioned complaint is frivolous, vague and vexatious
in nature. The captioned complaint has been made to injure
the interest and reputation of the respondent and therefore,

the instant complaint is liable to be dismissed in limine.
Jurisdiction of the authority

The respondent has raised objection regarding jurisdiction of
authority to entertain the ;u-es::nt complaint and the said
objection stands rEjecn:r.l ‘Eﬁ_iu &uthnﬁty observed that it has

territorial as well as su

the present co mpl for 5]]&1:@35@3 gjven below.
e '“ .*
E.l  Territo ri?ﬁ
As per nnﬁMaﬁ} no. 1;’92!2(]1? 1Tl'lF dated 14.12.2017

issued by TWL[ i E;uu;m-y Hanning Department, the
jurisdiction state Regulaﬁ]rg ﬂuthurlt}n Gurugram

shall be ennré\gu:@ﬂgm Dan‘h‘:t iﬁr a]l pumuse with offices
situated in Gurug m:in Lﬁa present case, the project in

question is situated ﬁ”’;iannmg area of Gurugram
District, the?f ﬂﬁs ;:a%thm‘lt}r has cmnplete territorial
jurisdiction to- deal wlth, the pt‘&sent tumpialnl;

E. 1l 5uh1é‘ubﬁ:=tter~]uﬂsdkﬁun '

Section 11(4)(a) of the Act, 2016 provides that the promoter

shall be responsible to the allottees as per agreement for sale.

Section 11(4)(a) is reproduced as hereunder:
Section 11(4])(a)

Be responsible for all obligations, responsibilities anid
functions under the provisions of this Act or the rules amd
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regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as
the case may be, till the conveyance of all the apartments,
plats or buildings, as the case may be, to the allottees, or
the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

41.

42.

43.

34{f) of the Act provides to énsure compliance of the
obligations cast upon the promaoters, the allottees and the
real estote agents under this Act and the rules and
regulations made thereunder.

So, in view of the provisions of the Act quoted above, the
- W e A Y

authority has complete urisdiction to decide the complaint
ty p ’_jw apicH p

regarding non-compliance of obligations by the promoter
AT SN RARTLF N

leaving aside compensation which is to be decided by the

adjudicating officer if pu}éued by the cumﬁiatnanm at a later

stage. o | AASJ -

1 | i il ir -I ) .. X
Findings on %Ah{e&ﬂdhsi:llﬁemh}i;thi!-ﬁspnndent.
1 I_ - ! I!It 5‘: £ ]_. A ; f
:‘I‘: rema::: t @mﬁﬁzsent complaint filed
€ responden =dthat U n

™

under section 31 of the Act.js:pot maintainable as the project

is munitnred*y-ﬁ"-é‘ Supreme Courtofindia:

The authur‘i&;_ﬂ:inh_;ﬁ;.’? suﬂdget;mg p;ir:;s -:;f the order, has
observed that the case which are being monitored by the
Supreme Court of India are totally different matters. The
respondent is in contravention of the section 11(4){a) read
with proviso to section 18(1) of the Act by not handing over
possession by the due date as per the agreement. Therefore,

the complaint is maintainable.
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F.Il  Objection regarding jurisdiction of authority w.I.L
buyer’s agreement executed prior to coming into force
of the Act.

44 Another contention of the respondent is that in the present

case the flat buyer’'s agreement was executed much prior to
the date when the Act came into force and as such section 18
of the Act cannot be made applicable to the present case. The
authority is of the view that the Act nowhere provides, nor can
be so construed, that all jprevious agreements will be re-
written after coming i "lﬁggg of the Act. Therefore, the
. . Lo eement have to be read and
- : %iﬁ.;he Act has provided
c isions/situation in a

provisions of the Act,

interpreted W
for dealing with' ospe :
spizl:iﬁ::,u"|:l:1r:{@a|:li manner, tliléﬁ;mat\si’f’uﬁ:iun will be dealt
with in accordance with ﬁé‘%ct;and the rules after the date of
coming into the LAC the rules. Numerous
i éﬁf&&m&bwﬁx N
. . 2 f ¢
provisions of E;E éi?ga:afﬂ ﬂ::e pgpﬁ{siuns of the agreements
made between th@ﬂ‘?ﬁiﬁ'mﬁ;sﬂhﬂﬁhe said contention has

Bt
been upheld 1 dml of flﬁnmulﬂm!tnﬁ
_ g - I
Suburban PE 1 101.and others. (W.P 2737 of 2017)
which providésas under: |~ ' 1 & 1
“119. Uriderthe provisions of Section 18, the delay in
handing over the possession would be counted from the
date mentioned in the agreement for sale entered into by
the promoter and the allottee prior to its registrotion
under RERA. Under the provisions of RERA, the promater
is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA
does not contemplate rewriting of contract between the
flat purchaser and the promoter.....
122, We have already discussed that above stated

provisians of the RERA are not retrospective in nature
They may to sume extent be having a retrooctive or quasi
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retroactive effect but then on that ground the validity of
the provisions of RERA cannot be challenged. The
Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even
framed to affect subsisting / existing contractual rights
between the parties in the larger public interest. We do
not have any doubt in our mind that the RERA has been
framed in the larger public interest after a thorough
study ond discussion made at the highest level by the
Standing Committee ond Select Committee, which
submitted its detailed reports.”

45. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer
Pvt, Ltd. Vs. Ishwersmg.!u:‘!‘i?h@rn in order dated 17.12.2019

ate Tribunal has observed-

"34. Thus, kﬂﬂ;ng rm ; ﬂur ﬂ said discussion, we
| that the provisions of the
mﬂxfﬂﬂt in crpera tion and

case r.r'n;gﬁu in Hu! uﬂ&ff H'-wry pfpasm;sipn as per the
terms i nﬂ'ﬂfmw of the agresment for sale the

be entitled to the dinterest/delayed

POSEESS rem: e rate of interest as
provided fn de sided, unfair and
unreasanable 'IE.-f EﬂEﬂHﬂH smentioned n the

agreement for fbhij i;ﬂ.ﬂﬂiﬂg ighored.”
46. The agreements are sacrosanct save and except for the

provisions Tﬂi I'foe @ﬁﬂh @E‘[Bﬂ l;p}f the Act itself.
Further, itis nuteq:l that the flat-buyer’s agreements have been
executed in thé mannerthat theré is no scope left to the
allottees to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable
under various heads shall be payable as per the agreed terms
and conditions of the agreement and are not in contravention
of any other Act, rules, regulations made thereunder and are

not unreasonable or exorbitant in nature,
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G. Findings on the relief sought by the complainants.

Relief sought by the complainants: The complainants had
sought following relief(s):

(i)

(if)

Direct the respondent to complete the project &
handover possession of the subject flat no. B5-903,
Parsvnath Exotica, sector-53, Gurugram, Haryana

with car parkings & other facilities /amenities etc.

Direct the respm;iﬁﬁttu pay interest on paid up

amount of Rs. 1] E’ﬁﬂﬂ 71 for every month of

dug f till handin
delayf%tl}g &édilll;fq possession Le., till handing

“
over o "iftér obtaining/grant of

‘ﬂcrﬁ# n Gerﬁﬂcate Frr:ﬂ;r'.t,.fhjT the concerned
aud;l%l

m
In the prese&;@ %‘iaintﬁth% :nmp!amé;&s hltﬂnd to continue

with the pmj;&f@ﬂ%ﬁlng qﬂayppESEﬂiun charges as
provided under the ﬁﬁv}sgrmig&etrun 18(1} of the Act. Sec.

-‘-"‘ll

18(1) provis mﬁuﬁsmﬂl - '

18(1). If the"promater falls: ‘th cdmplete or m:unnble to give
possession.gf an gpartment, plot or bullding, —

EEETEE A SRR ETTY PRI T

Provided that where an allottee does not intend o
withdraw from the project, he shall be poid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”
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47, Clause 10 of the flat buyer's agreement provides the time

period of handing over possession and the same is reproduced
below:

"Clause 10- The construction of flat is likely to be
completed within o period of thirty six(36) months
of commencement of construction of the particular
block in which the Flat i3 located, with a groce
period of six{6) months, on receipt of sanction af
building plans/ revised bullding plans and
approvals of all mncﬁmd authorities including the
Fire Service Depm “Cin ..-'tvmm:rn Deptt, Traffic

trol' Deptt, as may be required
) ng an cﬂnshm:tran

for mmmencrng- ,- ;

48. At the incep @‘ E is rﬁlﬁi'afft'tu cﬁmhﬁnt on the pre-set
possession nrﬁsg of the. ﬂataﬁu}rér 5 agﬁ:tment wherein the
possession ﬂ'! e |SL§jE?E[|.I tﬂ“ in. Xnumeruua terms and
conditions, f 'é aieurﬂ ni?rcumstanﬂ&s cand in numerous
terms and mnﬁlﬁ@ﬂg?ﬁa&aﬂ?ﬁg ﬁftﬁis clause is not only

vague but so heavi our of the promoter that

even a singlii %“M n fulfilling obligations,
formalities g ﬁ‘s prescribed by the

promoter mﬁy r.llake rI:I:IEE p-u-ssmeﬂun clause Irrelevant for the

purpose of allottees and the commitment date for handing
over possession loses its meaning. The incorporation of such
clause in the buyer's agreement by the promoter is just to
evade the liability towards timely delivery of subject unit and
to -depriw: the allottees of his right accruing after delay in
possession. This is just to comment as to how the builder has

misused his dominant position and drafted such mischievous
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clause in the agreement and the allottees are left with no

option but to sign on the dotted lines.

49. Admissibility of grace period: The promoters had proposed

to hand over the possession of the apartment within a period
of 36 months from the date commencement of construction of
the particular tower in which the flat is located and has sought
further extension of a period of 6 months, on receipt of
sanction of the hullding p{@qsﬁrewsed plans and all other

availability

contractors/
control of dé of-ers and sub:mr:t to tl’l:rrEI:.‘ payments by the
flat huyer[s]&&?i ﬁe E;',f I:refs:efta-ﬂ Ehat asking for the
extension of \timexin. l:u;rmpl t{ng l‘ha‘) a‘aﬁnﬁtrucnnn is not a
statutory rlghﬁ_@%ﬁhe&n ﬂwﬁdﬁﬂ in the rules. This is a
concept which ha;h-agn évu’lg.&d by the promoters themselves
and now it has become AVRIYeomENan practice to enter such
a clause in LIE &Meﬁuﬁuﬂi%nmﬂ promoter and
the alluttees.g‘l‘{n}v ttﬂrﬂngtﬂ the facts of the present case the
respondent prum oter has neither :nmpleted the construction
of the subject project nor has obtained the occupation
certificate from the competent authority till date, It is a well
settled law that one cannot take benefit of his own wrong, In

the light of the above-mentioned reasons, the grace period of

6 months is not allowed in the present case.
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50.

51.

52.

Admissibility of delay possession charges at prescribed
rate of interest: The complainants are seeking delay
possession charges, proviso to section 18 provides that where
an allottees does not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of
delay, till the handing over of possession, at such rate as may
be prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has been raprﬂﬂj;eed as under:

Rule 15. Presc
section 12, sectior
subsection (7) of

: _interest- [Proviso to
&‘\i Hﬂ sub-section (4) and

{1} ion 12; section
18; and ; .fﬂ ‘section 1%, the
“intere b g'the State Bank of

India anam {mf fgrad!ny.rnte +2%0.;

Pravided that in case the State Bank a,'!ndru marginal
[ lending rote | m:;.ﬂ} is pot in :ﬁkn shall be
such b ﬂrl: Iem!f which the

State Banlk m:ﬁ:- frnm ﬂm&itqtmfefarfendmg

under the pruﬁsit;‘i‘r-uﬁ ﬁ.iie J&n’[ﬁarﬁhﬁ has determined the
prescribed rate afi ;i&@'h&mmuf interest so determined
by the leglslilrﬁ. is reasonable and ifthe said rule is followed
to award th&‘ijtﬂ rest, it will ensure umt‘urm practice in all the

" N

cases.
Emsequentl_t,r; as per website of the State Bank of India ie,

https://sbico.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e, 26.11.2021is 7.30% p.a. Accordingly, the

prescribed rate of interest will be marginal cost of lending rate
+2% i.e.,9.30% p.a.
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53. The definition of term ‘interest’ as defined under section 2(za)
of the Act provides that the rate of interest chargeable from the
allottees by the promoter, in case of default, shall be equal to

the rate of interest which the promoter shall be liable to pay

the | allottees, in case of default. The relevant section is

reproduced below:

“{za) “interest” means the rates of interest payable by the
promater or the allottee, as the case may be.
Explanation. —For the. ﬂuf_ﬂ:bse of this clouse—

{i)|  the rate of interest charget
promater, in case of defoy
interest which the

gofrom the allottee by the
I sHoll be equal to the rate of
atér shall be lihle to pay the

" allottee, in caseof de |
(i)} the interestpaybble by thepromioter tothe allottee shall
beﬁ'um tie "H:'-' e promater received the amount or any

allo
ftisp
54. Th reﬁ:-rre,

‘-

fLifl th eﬁ’n!ei'ﬁmdmnun!ﬂ’{';jﬂm thereof and
on is réfinded, ahd the Interest payable by

the uIﬁntteg o the ?J:pévmuter shall be from the date the

ults if paymant to the praﬁmgr till the date

|un' th;e 'i::ie‘say'- Wenﬁ from the

cumplmnants %ﬂ*ﬂb ghathed at the prescribed rate ie,
9.30% p.a. by the résngrfﬂ“___'aﬁmoter which is the same as

is hemg

puﬂses.sinn

niti?in—’plﬂrqnmjm case of delay

55. On fr:unsidere{E; n ufrh;ﬂrdums;mcﬂsxthe evidence and other
record and submissions i by the parties, the authority is

sat}sﬁed that the respondent is in contravention of the section

1 H][a] of the Act by not handing over possession by the due

|
date as per the agreement. It is a matter of fact that the date of

commencement of the subject tower, where the flat in
guestion is situated is 17.02.2010. By virtue of flat buyer’s
agreement executed between the parties on 27.03.2007, the
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pusaesslun of the booked unit was to be delivered within 36
months of the commencement of construction of the particular
tower/ block in which the flat is located which comes out to be
17.02.2013 excluding a grace period of 6 months which is not
allowed in the present case for the reasons quoted above.

AEE‘I!H'{HI'IEI}", non-compliance of the mandate contained in
sechliun 11(4) (a) read with proviso to section 18(1) of the Act
on |the part of the reapﬁ_ptienl: is established. As such

cumplalnants are ermtie;}_ d
prescribed rate of Iﬂtﬂl‘ﬂ‘gf?rEn 9‘3&% p.a. for every month of
dela_',r on the aﬁiﬁﬁﬁwb&{d h&"ﬂl’ﬂ- ‘complainants to the
respondent fr!e(nhﬁué' duedne-nﬁpussnssiﬂm e, 17.02.2013 till
the offer of ﬁﬁsgessiun nf the subject ﬂd‘t after obtaining
uccupaﬁun %ﬁﬁteiﬁtﬁm e Fﬂl‘% ﬁﬁaﬁuthuﬂty plus two
mnnths or hahﬁin over of i‘:ssésstjm}- hichever is earlier as
per the pruﬂsi‘an%i\*yarﬁnnljﬂﬁi}%?ﬁ&iﬂ read with rule 15
of I;{u: rules and se&ﬂﬂ,u_ 19 (10)'of the Act.

niirecﬁnns _ B
PP AMYED A |
Herrce* the a es order and issues the

following dlfefgqns qnder ‘section 37 |:||.'["r [IIhE Act to ensure

r.:miipllance of nhlig:annns cast'upun the promoter as per the

function entrusted to the authority under section 34(f):

The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession i.e, 17.02.2013 till the
offer of possession of the subject flat after obtaining

occupation certificate from the competent authority plus
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two months or handing over of possession whichever is

earlier
i |'The arrears of such interest accrued from 17.02.2013 till
the date of order by the authority shall be paid by the
promaoter to the allottees within a period of 90 days from
date of this order and interest for every month of delay
shall be paid by the promoter to the allottees before 10%
of the subsequent mﬂmﬁgs-per rule 16(2) of the rules,
iii. Themmplajnants‘aﬁ!_l__"'
dues, if any. In r*é‘s t o |

pcted to pay the outstanding

e_due payments from the

complaina 'ﬁh'aj‘ﬁ terest ﬂl} account of delayed
possessignch geﬁ*hmﬁe—,pﬁﬂ I:??tg]iii!espundent shall be
equitab at the pre&crihed rai?ﬁ of interest i.e,, 9.30%

perm@,g M N

iv. | The respon qm: shall ‘ot charge- anything from the
A\ LN

cumplajm}h% ml'i nutapﬁrff"uf the builder buyer

G
| agreement. jc: Fn_

8. ﬂﬂﬁﬂpialnt i %Kf [] 'L
59. FiiEhEEﬂﬂEl to Iem: A

p ll-._-'lr;.\"-._. '-._.. Vi '.' W
s
{?Iiay umar Goyal) (Dr. K.K. Khandelwal)

' Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 26.11.2021

Judgement uploaded on 22.12.2021.
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