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ERA
complaint No. 3697 of 202L

E THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGMM

Complaint no. | 3697 of 2021.

First date of hearing: 27.L0.202L
Date of decision z 261L.2021

1. Anil .umar Sharma
2. Sh Rani Sharma Complainants

Both
Court,
Gu

AP
Shri
Nara'
Shri

O: - Apartment
DLF City, VTC

m-122009, HarYa

No.206 B, Hamilton
Galleria DLF IV,

1. Pa th Hessa Devel

Regd. at: -
RespondentShahd Me

1 1003

CORA
Dr. Khand Chairman

MemberShri ay Kumar

ORDER

present complaint dated 27.09.2021 has been filed by the

mplainants/allottees under section 31 of the Real Estate

.egulation and Development) Act,20L6 (in short, the Act)

with Rule ZB ofthe Haryana Real Estate (Regulation and

pment) Rules, 2ot7 (in short, the Rules) for violation of
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ERA
Complaint No. 3697 of 2021

n 11[4Xa) of the Act wherein it is inter alia prescribed

the promoter shall be responsible for all obligations,

nsibilities and functions under the provision of the Act or

the es and regulations made there under or to the allottees

the agreement for sale executed inter se.AS

A.U and proiect related details

particulars of unit sale consideration, the amount

pai by the handing over the

on, delay have been detailed in the

ng tabular

996 issued on

6 valid up to

-57 of 1997 issued on

L.L997 valid uP to

01.09.2019

l

GUI?LJ#

:;

Puri Construction and 5

others
Name of Licensee

Not registeredRERA Registered/

registered

85-903,9th floor, tower 85

[page no.62 of comPlaint]

Unit measuring
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Nature of the Project

DTCP license no.



Construction Linked
payment plan

Payment plan

3495 sq.ft.

[as per S0A on Page no.22
of replyl

Revised area

27.03.2007

[page no. 60 of comPlaint]
Date of execution of Flat

buyer's agreement

L7.02.201.0

[as alleged bY comPlainants
Commencement of
construction

Rs. 1,79,92,425/-

[as per the agreement]

[on page no.62 of
complaint]

Total consideration

,78,03,401.711'
nal statement of
on page no.22 of

from the date of

is not allowed in th
CASE.

particular block in

authorities.

Offer of possession

Occupation certificate
B years 9 months 9 daYsDelay in handing over

possession till the date of
decision i.e., 26.17.2021

ERA

of the complaint
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3.

4.

5.

El?A

UGRAM Complaint No. 3697 of 2021.

A

1:

t the complainants are the joint allottees/co-allottees of

th flat. The complainants are husband and wife, both are

C ntly residing in Indonesia at following address:

rtment Mitra 0asis, Tower-B 21,04, |alan Senen Raya, 135-

T,lakarta Pusat 10410, INDONESIA.

at the complainants are currently living abroad and are

ng this complaint through their attorney Ms. Rita Tikku

O Lokaish Tikku, whg !s,livtng in India at Gurugram at the

lowing address: Apri'fiil$ .tNo.'2068, Hamilton Court, DLF
,":. i-{ i'.

, VTC: Galleria DLF-IV, $iib District- Farrukhnagar, District

rgaon. Ms.Rita Tikku is duly authorized to act for & on

half of the3offplairients.&: r,€present them vide'special

wer of Attorney' dated 16.08.2021 duly executed before the

I ian High Commissibn/Consulate at fakarta, Indonesia.

T at the respgndent M/s Parsvnath Hessa Developers Private

ited is a company incorporated under the provisions of

e Companies Ac{,= '1D56,,registeted with the office of

gistrar of ,Companies, ,Dglhi vide registration no. 166177

ted 24.07.2007 with corporate identification no, [CIN)

5400DL2007PTC166177 and is engaged in the business of

I estate construction/ development, marketing & sales of

rious types of residential & commercial properties to

pective buyers, various customers/clients at Gurugram

i cluding various locations in India. That one such project by

Le h?rn€ of iParsvnath Exotica' is also getting developed &

rketed by the respondent in sector 53, Gurugram, Haryana.

fo

Ci

b

P

T

R

d

U

VI

p

t
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6. Th

ab

7.

B.

9.

10.

11,.

GU

at

Su

ERA

the complainants got to

t the subject project i.e.,

Complaint No. 3697 of 202L

know through advertisement

'Parsvnath Exotica' situated in

h

H

in

CO

Au

T

ar

as

15

Th

in

b

T

vi

t the respondent vide communication dated 15.09.2006

,rffied that they have provisionally allotted a residential 4-

room flat no. B5-903 in the said project enclosing

r-53, Golf Course Road, Gurugram promoted & developed

that time by M/s Parsvnath Developers Limited.

uently the tower no. B 5 in which subject flat is situated

been transferred to the respondent i.e., M/s Parsvnath

sa Developers Pvt Ltd, a joint venture company as

rmed vide communie$$p-ir,-dated 30.08.2010. That the

plainants visited ilt ibT.iect: ,ite in the first week of

,2oo6and paid 
" 

ffiiis$'u* of Rs. 1,78,0 3,403.7 7 I -.

t the complainants for allotment/booking of a residential

rtment by submitting a duly signed application form styled

'advance registration for a residential apartment' dated

8.2006 and paid a sum of Rs.28,00,000/-.

rh rewith tentative area calculation & payment plan.

t thereafter the respondent sent a'revised payment plan'

e communication dated 18.10.2006.

t thereafter the respondent sent a demand note cum

tement of account dated 30.10.2006.

at thereafter a flat buyer agreement was executed between

complainants & respondent on 27.03.2007 for purchase of

t bearing no. 85-902, Parsvnath Exotica, sector-S3, Golf

urse Road, Gurugram, Haryana admeasuring 3390 sq ft
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ox. along with tr,lro (2) car parking's for a total basic price

.!,79,92,4251- under the construction linked payment

L. The said flat buyer agreement dated 27.03.2007 is

pletely one sided standard printed format containing

lly unjust, unfair, arbitrary & illegal clauses & the

plainants had no option but to sign the same.

12. Th t the complainants have paid a total sum of

,7B,O3,4O3.7L from 1-8.06200 6to24.02.2014 from time to

pla

CO

to

CO

Rs.

ri

Th

27

th

(

si

b

13.

as & when demanded b11the respondent in the manner"
"i. :

t as per clause 10(a) of the flat buyer agreement dated

3.2007 , the-posses.sjoiiiof the flat was to be delivered by

respondent to the complainants within 36 months

uding a grace period of 6 months) from the date of

ation. Thus, the possession of the subject flat should have

n deliver-ed by all means to the complainants within 36

co,

co

pa

mencement of construction i.e., t7.02.2010. That the

plainants,have not made a single default in making the

ment of instalments as per agreed construction linked

pa ent plan and there has never been any force majeure

1,4.

nths up to L7.02.2073 from the date of commencement of

struction i.e,17 .02.2 0 1 0.

at the complainants are in continued regular touch with the

refpondent through their authorized representative Mr.

Ufaan Dogra & have continuously been requesting the

pondent to appraise/inform about the status of the project

d also claimed compensation on account of delayed

,ssession of'the said flat at the same rate with compounded

Page 6 of25

J7

RA



ha'

off

ERA
RAM Complaint No. 3697 of 2021

:erly interest w.e.f. t7.02.20t3 as charged by the

ndent on delayed payment of instalments from the

buylers, but to no avail. The complainants are also entitled to

be $aid interest at the same rate on the sum of Rs.28,00,000/-

paih on 18.08 .2006& Rs.Z0,9 B,LO6 /- paid on 09.1 L.2006,from

theldate of respective payments till t7 '02'20L0'

the complainants have kept monitoring the progress &

been visiting the ite personallY and also the

of the res times to know the factual

tion of the p and to know about the

t of occupa ed authority but

respond ry answer.

than 950/o of the

ling to perform

part by liance in terms of

flat buyer

t cause of actio this complaint and the

Iegally entitled to

month of delaY

f, 1,7.02.2013 on) till the date of filing of

complaint'as #ell as'further from the date of filing of this

mplaint till handing over of physical possession after

ining/grant of 'occupation certificate' from/by the

ncerned authority. The respondent should be made liable

payment of interest at the same rate further till the

lization of the'interest' amount.

PageT of25
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18. Th

C.

ERA
Complaint No. 3697 of 2021,

the respondent is also liable to be proceeded for not

ng the subject proiect registered as 'ongoing Projects'

er section 3(1) first proviso of Real Estate (Regulation &

lopment) Act 2076 as it is mandatory for the

/respondent to get the project registered within 3

ths from the date of commencement of the Real Estate

Iation & DeveloPment) Act,20L6.

efsought by the

19. Th complainants have following relief:

Direct plete the proiect &

flat no. 85-903,

ram, Haryana

menities etc.

rest on paid uP

every month of

delay on i.e., till handing

over of n after obtaining/grant of

20. 0 the

from/by the concerned

the authority exPlained to the

ent/promoter about the contravention as alleged to

e been co_mmitted in relation to section 11(4) (a) of the Act

plead guilty or not to plead guilty.

D. ly by the resPondent.
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That
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ERA
Complaint No. 3597 of 2021

the complaint filed by the complainants are baseless,

ous and is not tenable in the eyes of law therefore the

plaint deserves to be dismissed at the threshold'

the project construction is already completed. The

petent authority has already granted occupancy

cate [oc) for the part of the project comprising of 11

rs and for remaining 5 towers remains awaited for

occupancy the comPetent authoritY.

Th following facts are this regard:

the under various

ment agreements

land and in

planned to be

said 18 towers,

pleted, and the

deve

LL

these LL

ved with resPect to

.2010, 13.03.2011 and

31.10.2011 respectively. It is further stated that the

respondent has already applied for the occupancy

certificate with respect to remaining 5 towers i.e., D4,

D5, D6 on 01.L1-.201.1, and with respect to towers no' 81'

and c4 on 13.08 .2073 for which review was also filed by

the respondent on 24.!1.2017 before DTCP. That the

part occupancy certificate (OC) application with respect

to 2 towers 81 and c4 were also applied in 13.08.2013

before DTCP. Furthermore, it is pertinent to place on the

records that the review letter for occupancy certificate

Page 9 of25
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of the above mentioned 5 towers were again filed on

tt.02.2019 before the competent authority. It is further

submitted that appropriate and relevant reports from

the office of DTP, STP, PHE and external services have

been forwarded to Department of Town and Country

Planning, [HQ), Chandigarh.

That tower no. 85 has been completed as per the

and prevailing norms. The

e occupation certificate of

authority as well.

That of the complainants

respondent hasisl

That all the basic facil

water, club, and swim

project site which is r

current occuPancY at

complainants

rebate or delaY

/- vide letter no.

PHDP 2.03.20t8.

amenities like electricitY,

ly available at the

th respect to the

is appropriatelY

submitted that the entire project has developed in

complete adherence of the building bye laws & norms

which has been prevailing in Haryana.

t being aggrieved by the order dated 19.04.2018 passed by

Hon,ble National consumer Disputes Redressal

[hereinafter referred to as'NCDRC') in consumer

Page 10 of25
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nt no. L27 of 20L7 titled as "Malika Raghavan-versus-

Developers Limited", Parsvnath Developers

ted challenged the same before the Hon'ble Supreme

of India vide civil Appeal bearing Diary No. 13163 of

titled as "Parsvnath Developers Limited-versus-Malika

avan"

vide order dated 03.05.2019, the Hon'ble Supreme Court

dia was pleased operation of order dated

Commission in the Malika.2018 passed bY

Pa

Lit

as

of

L9

24.

25.

Ra$havan case. .:.ii' i; .,,,
I ,!,

fnJt order aatet)?d$ ''Honible Supreme Court of
, ,1,,

India was ple ed,,to aamit theiCivilAppeal and the order
- 

,fnii: .;. I i i. r ii

dated 19.04.d0-BSpassea by Hon'ble NCDRC:was stayed.
i-1 ' the said civilThat during* ffi3,heaping, hefd on 1?"02'202L'

appeal *r, J 'bg. 
' frd* dr," uun.tr oi tt u similar appeals

r+. 1i:"

and listed for nbaiinglit is pettin'ent io'}nehtion herein that the

Hon'ble Supreme Coun-of Indih in.other bunch matters with
h'

respect to thg sqpe,lqroi9c[ha.S-directed the respondent and

Parsvnath Developers'Limitedto pay"the contractual amount

to the allottdbs wl 
ingtloa 

o1 , 
.*onth 

and listed the

matter for heliin[= on tdb issue whether the compensation

awarded by the Hon'ble NCDRC is justified or not?

That the iaid civil appeal was listed on 09.03 .2021, wherein

the counsel appearing for Malika Raghavan showed the desire

to adopt the directions passed by the Hon'ble Supreme Court

of India vide order dated t2.02.2021 in other batch matters

which was allowed by the Hon'ble Supreme Court of India'

26.

27.

^9

Page 11 ofZS
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Accordingly, the directions passed by the Hon,ble Supreme

court of India vide order dated tz.0z.z,0zL thereby directing

ParsvnathDevelopersLimitedtopaythecontractual

compensation was applicable in the case of Malika Raghavan

and the said civil appeal was again tagged with other batch

matters.

28. That the Hon'ble Supreme Court while passing the order dated

12.02.202L had on 11.05.202f in

pursuance to the time e Hon'ble SuPreme Court

of India for comPleti on of the units vide order

dated 04.01.20 642 of 2020 in civil

appeal no.

PradeeP ]ai

Agarwal-Versus-

29. That the the construction

by the Hon'bleof the unit

Supreme Co dated 04.0I.202t

passed in the respondent filed an

extension seeking further

It is submitted3 months'ti

that the applic,a.tion ifi.l b,y the respondent was listed on

OS.OT.ZOZL iufor; tfr; fioitf. Supreme Court of India,

wherein the Hon'ble Supreme court of India was pleased to

allow the said aPPlication'

30. That the said civil appeal was listed before the Hon'ble

Supreme court of India on 08.07.2021, wherein the Hon'ble

Supreme Court of India in view of the extension granted in the

Page1.2 of25
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Contempt Petition was pleased to list the said appeal along

with contempt petition on 07.10.2021, for hearing'

31. That the proiect is being monitored by the Hon'ble Supreme

Court of India and as such the issue of grant of compensation

to the allottees are also pending before the Hon'ble Supreme

court of India. Therefore, it is respectfully prayed that the

captioned complaint may be kept in abeyance till the issue

with respect to the co is decided by the Hon'ble

Supreme Court of Indid-

32. That the comPlainan the flat for investment

purpose and n It is pertinent to

gic location, this Project has

complainants cannot be treated aS a consumer and hence, are

not entitled to get any reliefs from this Hon'ble Authority'

33.

rctive. That the resPondent

wherein the respondent company has duly contemplated the

date of possession of the flat to the customers. The respondent

has completed the development work in the tower no. B-5 and

has applied for the occupancy certificate'

34. That the mutually agreed clause no. 10[c) of the flat buyer

agreement (FBA) wherein the delay compensation has been

specifically mentioned and agreed by the complainants and

hence contending the date of offering the possession as the

L

Page 13 ofZS
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contention for refund and payment of interest and

compensation is incorrect wherein "time is not the essence of

the contract" Stands contravened and hence proviso of section

18 are not applicable in the captioned matter as the

respondent has agreed to abide by the obligations made under

the flat buYer agreement'

35. That the subject matter cannot be adjudicated without going

into the facts of the ca

be led and which

summary jurisdictio

is liable to be di

36. That the

was caused

the control

o The gl

sector.

dependent

from

in

ires elaborate evidence to

icated upon under the

authoritY. The comPlaint

.one.

of the apartment

ch are beYond

the real estate

the respondent is

money being received

That during the

prolonged effect of the global recession' the number of

bookings made by the prospective purchasers reduced

drastically. Thus, reduced number of bookings along

with the fact that several allottees of the project either

defaultedinmakingpaymentoftheinstalmentor

cancelled booking in the proiect, resulted in less cash

flowtotherespondenthenceforthcausingdelayinthe

construction work of the Project'

tg
Page 14 of25



ffiHARERA
WhcttrrtcRAM

37.

Complaint No. 3697 of 2021

That the captioned complaint is frivolous, vague and vexatious

in nature. The captioned complaint has been made to injure

the interest and reputation of the respondent and therefore,

the instant complaint is liable to be dismissed in limine'

furisdiction of the authoritY

The respondent has raised objection regarding jurisdiction of

authoritY to entertain the nt complaint and the said

objection stands ty observed that it has

territorial as well as su iurisdiction to adiudicate

the present co below.

E. I T

39. As Per
dated L4.L2.2017

issued bY

jurisdiction

partment, the

rity, Gurugram

shall be en rpose with offices

situated in G case, the Proiect in

rP Oreo of Gurugram

E.

38.

ning area of Gurugram

as comPlete territorial

omplaint.jurisdiction t

E. II

40. Section 11(4)[a) of the Act, 2Ot6 provides that the promoter

shall be responsible to the allottees as per agreement for sale'

Section 11[4)[a) is reproduced as hereunder:

Section 11(a)(a)

Beresponsibteforallobligotions,responsibilitiesand
functiins under the provisions of this Act or the rules ond

Page 15 of25
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Complaint No. 3697 of 2021

authority has complete iym$r*ion to decide the complaint

regarding non-compliance of obligations by the promoter

regulationsmadethereunderortotheallotteesosperthe
agreement for sale, or to the association of allottees, as

the case may be, titl the conveyonce of all the apartments'

plots or buildings, as the case mqy be, to the allottees, or

the common oirot to the association of allottees or the

competent authority, as the case may be;

Section 34'Functions of the Authority:

3afi of the Act provides to ensure compliance of the

obligations cast upon the promoters, the allottees and the

realestat,og,n,t'underthisActandtherulesand
reg ulations made thereunder'

4t.So,inviewoftheProvisilnloftheActquotedabove,the

Ieaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later

a/- aaa

e respondent.

stage.

F. Findings on

Ma

respondent

under secti

is monito

F. I

42. The complaint filed

e as the Proiect

43, The authority, in the succeeding paras of the order, has

observed that the case which are being monitored by the

Supreme Court of India are totally different matters' The

respondent is in contravention of the section 11(a)(a) read

withprovisotosectionl8tlJoftheActbynothandingover

possession by the due date as per the agreement. Therefore,

the complaint is maintainable'

Page 16 of 25
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Complaint No. 3597 of 2021

F.Ilobiectionregardingiurisdictionofauthorityw.r.t.
buyer,sagreementexecutedpriortocomingintoforce
of the Act.

44. Another contention of the respondent is that in the present

case the flat buyer's agreement was executed much prior to

the date when the Act came into force and as such section L8

of the Act cannot be made applicable to the present case' The

authority is of the view that the Act nowhere provides, nor can

be so construed, that 
"tt;tffie,.ui8us 

agreements will be re-

written after coming int-t ['"'of the Act. Therefore, the

provisions of the Act, t ment have to be read and

fordealingwithcertainspecificprovisions/situationina

specific/particular nlanner, then that situation will be dealt

with in accordance with the Act and the rules after the date of

comingintoforceoftheActandtherules.Numerous
provisionsoftheActsavetheprovisionsoftheagreements

madeberweenthebuyersandsellers.Thesaidcontentionhas

'77g. Ilnder th"e pri:6visio:ns of Sectio'n 7b' the delay in

iinaing over the possession would be counted from the

date m"entioned in the agreement for sale entered into by

ti, pri^:,oter and the atlottee prior 
^to 

its registrotion

iraL, REF.A. llnder the pr'ovisions of REPi1.' the promoter 
-

ii girm a facitity to ievise the date of completiy-:[
'prZ1"n 

ani dectire the same under Section 4' The REPII,

ai,oi, not contemplate rewriting of contract between the

flat purchaser and the Promoter""'
122. We have already discussed thot above stated

provrsions of the RERA are not retrospect*?.': !!!i.\i^:,
They may to some extent be having a retroactive or quost

rniously.

certain I

if.rthe Act has Provided

PageLT ofZS
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GURUGl?AM Complaint No. 3697 of 202L

retroactive effect but then on that ground the validity of
the provisions of REM cannot be challenged. The

Parliament is competent enough to legislote law hoving
retrospective or retroactive effect. A law can be even

framed to affect subsisting / existing contractual rights
behueen the parties in the larger public interesL We do

not have any doubt in our mind thst the REPii. has been

framed in the larger public interest after a thorough
study and discussion made at the highest level by the
Standing Committee and Select Committee, which
submitted its detailed reports."

45. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer

Pvt. Ltd. Vs. Ishwer Si in order dated 1,7.12.2019

the Haryana Real Estate Tribunal has observed-

"34. Thus,
are of the

tn$ ut,t

allottee shall be entitled to the interest/delay'ed
possession charges on the reosonable rate of interest as

provided in Rule 15 of the rules and one sided, unfair and

unreasonable rate of compensation mentioned in the

agreement for sale is liable to be ignored."

46. The agreements are sacrosanct Save and except for the

unreasonable rate

provisions which have been abrogated by the Act itself.

Further, it is noted that the flat buyer's agreements have been

executed in the manner that there is no scope left to the

allottees to negotiate any of the clauses contained therein.

Therefore, the authority is of the view that the charges payable

under various heads shall be payable as per the agreed terms

and conditions of the agreement and are not in contravention

of any other Act, rules, regulations made thereunder and are

not unreasonable or exorbitant in nature.

" aforesaid discussion, we

that the. provisions of the

extent in operation and

Page 18 of25
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on the relief sought by the complainants.

sought by the complainants: The complainants had

t following relief[s):

Direct the respondent to complete the project &

handover possession of the subject flat no. B5-903,

Parsvnath Exotica, sector-S3, Gurugram, Haryana

with car parkings & other facilities/amenities etc.

til

In

wi

Direct the

amount of Rs.

delay fro

over

the proj

ided under

1) provi

"Section

pay interest on paid up

3.7L for every month of

ion i.e., till handing

obtaining/grant of

the concerned

tend to continue

on charges as

1B(1) of the Act. Sec.p

t

is unable to give

Provided that where an allottee does not intend to

withdraw from the proiect, he shall be paid, by the

promoter, interest for every month of delay, till the

handing over of the possession, at such rate as may be

prescribed."

Page 19 ofZS
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Cla

bel w:

se L0 of the flat buyer's agreement provides the time

pe d of handing over possession and the same is reproduced

pos

cor

ter

VAE

CV€

for

pr(

pur

ov(

cla

EV:

to

po

mi

"Clause 10- The construction of flat is likely to be

completed within a period of thirty six(36) months
of commencement of construction of the particular
block in which the Flat is located, with a grace
period of six(6) months, on receipt of sanction of
building plans/ revised building plans and
approvals of all concern7tQ authorities including the
Fire Service Dep:ft;":;i..(. jt{..'qiation Deptt, Traffic
Deptt., Pollution cgntlot Deptt., as may be required

for commencing,g#d,.:,c,*qrying on construction
subject to force maj&)lfl|testrgins or restricts from
a ny c o u r ts /.4,g1gtr.f*it 7 

g n - a,y g i p-b.i t i ty o f b u i t d i n s
miteriqlii^,4isii[,iye*f 

"Witttrggptraa,iprslwort<force

etc. An;d ciiiqtmstancis b iiy o nd the'''ebitro1 .........

e inception it is relevant to comment on the pre-set

ession clause of the flat buyer's agreement wherein the

ssion haS' been'subjected to in numerous terms and

itions, force majeure circumstances and in numerous

and conditions. The drafting of this clause is not only

e but so heavilffiffiffiffiur of the promoter that

a singkffiffiqmym. ffitffi n ffiRtting obligations,

lities and documentations etc. as prescribed by the

moter may make the possession clause irrelevant for the

ose of allottees and the commitment date for handing

r possession loses its meaning. The incorporation of such

se in the buyer's agreement by the promoter is just to

de the liability towards timely delivery of subject unit and

eprive the allottees of his right accruing after delay in

ion. This is just to comment as to how the builder has

used his dominant position and drafted such mischievous
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in the agreement and the allottees are left with no

o n but to sign on the dotted lines.

49. Ad issibility of grace period: The promoters had proposed

nd over the possession of the apartment within a period

months from the date commencement of construction of

lar tower in which the flat is located and has sought

extension of a period of 6 months, on receipt of

ion of the buildi plans and all other

ties subject to force

restrains/ any authorities, non-

lability of or dispute with

tractors/ ces beyond the

trol of payments by the

buyerIs at asking for the

ion truction is not a

toh

of3

the

rovals from the

,::

ry right

which has

now it

use in

the rules. This is a

promoters themselves

to enter such

promoter and

allottees.Io*l tuining to ihe'facts 
:t 

,n: present case the

rondent promoier has neither completed the construction

the subject project nor has obtained the occupation

ficate from the competent authority till date. It is a well

law that one cannot take benefit of his own wrong' In

light of the above-mentioned reasons, the grace period of

onths is not allowed in the present case.
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lndia
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ffi_

50.

ERA
Complaint No. 3697 of 2021

issibility of delay possession charges at prescribed

of interest: The complainants are seeking delay

n charges, proviso to section L8 provides that where

lottees does not intend to withdraw from the project, he

be paid, by the promoter, interest for every month of

, till the handing over of possession, at such rate as may

rescribed and it has been prescribed under rule 15 of the

rul Rule 15 has been as under:

interest- [Proviso to
sub-section (4) and

12; section
79, the

Stote Bank of

marginal

State

to the

it shall be

which the

for lending

inate legislation

the has determined the

Ad

de

be

p ;cribed rate of interest. The rate of interest so determined

he legislature, is reasonable and if the said rule is followed

ward the interest, it will ensure uniform practice in all the

as per website of the State Bank of India i'e.,

the marginal cost of lending rate (in short,

) as on date i.e.,26.L!.2OZLis7.3\o/op.a. Accordingly, the

bed rate of interest will be marginal cost of lending rate

by

to

i.e.,9.30% p.a.
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The efinition of term'interest'as defined under section Z(za)

e Act provides that the rate of interest chargeable from the

:ees by the promoter, in case of default, shall be equal to

the

the

rep

9.3

is

of

all

SA

all

ate of interest which the promoter shall be liable to pay

allottees, in case of default. The relevant section is

uced below:

"(ze) "interest" means the rates of interest payable by the
the case may be.

this clause-
the rate of in from the allottee by the
promoter, in case ll be equal to the rate of
interest which the be liable to pay the

allottee, in

be from

refore, interest on

rplainants shall be c

delay payments from the

at the prescribed rate i.e,,

p.a. by the respondent/promoter which is the same as

being granted to the complainants in case of delay

session charges.

onsideratioh of tfie'circumstances, the evidence and other

rd and submissions made by the parties, the authority is

LL

da

co

sfied that the respondent is in contravention of the section

4)ta) of the Act by not handing over possession by the due

as per the agreement. It is a matter of fact that the date of

mencement of the subject tower, where the flat in

tion is situated is L7.02.2010. By virtue of flat buyer's

ment executed between the parties on 27.03.2007, the

q
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ion of the booked unit was to be delivered within 36

mo ths of the commencement of construction of the particular

to r/ block in which the flat is located which comes out to be

2.2013 excluding a grace period of 6 months which is not17.

allo

A

sec

on

co

pre

del

the

o

mo

oft

CO

fu

i.

pe the provisions 6f'Stcti'on'18(1) of the Act read with rule 15

e rules and section 19 (10) of the Act.

re ndent from the due date of"possession i.e.,1,7.02.2013 till

. .1,r:l iii;'i*-*:',:, :., i ,,,'

plainants are entitle,fl ed possession charges at the
' o,t'-,

rcribed rate of in!ere$tii:.ti{q"9'.300/o p.a. for every month of.;
^'. 1 - "

y on the alhount*'ddi&.by, the complainants to the

offer of possession of the subject flat after rcbtaining

pation certificate from the competent authority plus two

ths or handing o'r'er of possession whichever is earlier as

in the present case for the reasons quoted above.

rdingly, non-compliance of the mandate contained in

on 11(4) (a) read with proviso to section 1B(1) of the Act

the part of the rgsp$ndent is established. As such

Di

He

ons of the authority

ce, the arithority hereby passes this order and issues the

foll wing directions under section 37 of the Act to ensure

pliance of obligations cast upon the promoter as per the

tion entrusted to the authority under section 3 (f):

The respondent is directed to pay interest at the

prescribed rate of 9.300/o p.a. for every month of delay

from the due date of possession i.e., 17.02.201,3 till the

offer of possession of the subject flat after obtaining

occupation certificate from the competent authority plus

q
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of possession whichever istwo months or handing over of possession whichever is

earlier

The arrears of such interest accrued from 17.02.2013 till

the date of order by the authority shall be paid by the

promoter to the allottees within a period of 90 days from

date of this order and interest for every month of delay

shall be paid by the promoter to the allottees before 1Oth

of the subsequent er rule 1,612) of the rules.

iii. The complainants to pay the outstanding

dues, if anY. I due payments from the

complain unt of delaYed

possessi ent shall be

equitab terest i.e., 9.30%

iv.

per

The

complaina

agreement.

ing from the

the builder buYer

L4
(Dr. K.K. Khandelwal)

Chairman

58.

59.

plaint stands disPosed of.

be consigned to registrY'

'-----2 W

aryana Real Estate Regulatory Authority, Gurugram

ffmar Goyal)

Da 26.LL.202L
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