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Date of decision t 26'LL'202L

1. Rita Tikku
2. Lokaish Tikku Complainants

ORDER

1. The present complaint dated 27.Og.202L has been filed by the

complainants/allottees under section 31 of the Real Estate

(Regulation and Development) Act, 201'6 (in short, the Act)

read with Rule 28 of the Haryana Real Estate [Regulation and

Development) Rule s,201-7 (in short, the Rules) for violation of
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section 11[a)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision'of the Act or

the rules and regulations made there under or to the allottees

as per the agreement for sale executed inter se'

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount

I cclmplainants, date of proposed handing over the

possession, delay period;,rif any, have been detailed in the

following tabular form: , ',
t:: r. l. j

S. No Heads Information

1.

2.

Nfiilf ttre proiect Parsvnath Exotica

Nature of-the Prqiec! Residential comPlex
:i

3.

4.

Project area 26.905 acres

DTCP license no. "69:74 oft996 issued on

.,65.0S.r996 valid up to

02,,o5.ZO1g

''52-57 of 1997 issued on

',1*,11,.L997 valid uP to
t' I

I 13.11,.201.e
I

I tolg of 2oo6 issued on
I

I ze.oa.zo06 valid up to

I or.oe.zors

5. Name of Licensee Puri Construction and 5

others

6. RERA Registered/ no1

registered

Not registered

7. Unit no. B5-902,9th floor, tower 85

[page no. 64 of comPlaint]

B. Unit measuring 3390 sq. ft.
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9. Payment plan Construction Linked

payment plan

10. Revised area 3495 sq.ft.

[as per SOA on Page no.22

of replyl

77. Date of execution of Flat
buyer's agreement

24.03.2007

[page no.62 of comPlaint]

t2. Commencement of
construction

77.02.2070

[as alleged by comPlainants'

13.

14.

Total consid Rs. 1,79,92,425/'
,[as per the agreement]

[on page no. 54 of
qomplaintl

I 
*r 1,78,03,401.71/-

I statement oI
page no.22 of

15. Due dafe of deliverY
posseSsi0n as Per clause l

i.e., Construction of the fla

likely to , be comPle'
within a Period of
months of commencem
of construction of

flat is

approvals from concer
authorities.

f

S

J

17.02.20L3

[calculaied from the date of
coriimencement of
LUTIS LI

Note: I

.I

rttionl 
I

race period of 6 
I

; is not allowed in thel

presernt case.

Leu

36
ent
the
the
ace
on
of

and
ned

16. Offer of possession Not offered

17. Occupation certificate Not received

18. Delay in handing over
possession till the date of
decision i.e., 26.11.202t

B years 9 months 9 daYs

B. Facts of the comPlaint
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3. That the complainants are the ioint allottees/co-allottees of

the flat. The complainant no.1 is the wife of complainant no.Z

and is residing in India at the following address i.e., Apartment

No. 2068, Hamilton Court, DLF City, VTC: Galleria DLF-IV, Sub

District - Farrukh Nagar, District-Gurgaon-122009, Haryana,

INDIA. The complainant no.2 is gainfully employed in

Indonesia and is hence currently residing at: Apartment Mitra

Oasis, Tower-C, Unit #.1{tp,--ffiF" {glan Senen Raya, 135-L37,

|akarta Pusat 10410, I

4. That the complainant nd;!',iS'iacting & filing this complaint

acting in dual capacity for herself as well as attorney for

complainant no.2 as she is duly authorized to erct for & on

behalf & represent complainant no.Z vide 'special power of

attorney' dated 06.09.2021 duly executed before the Indian

High Commission/Consulate at |akarta, lndonesia & therefore

this complaint is competent & maintainable beforer this hon'ble

authority.

5. That the respondent M/s Parsvnath Hessa Developers Private

Limited is a company incorporated under the provisions of

The Companies Act, 1.956 registered with the office of

Registrar of companies, Delhi vide registration no. 1,661,77

dated 24.07.2007 with corporate identification no. (CIN)

U45400DL2OO7PTCL66177 and is engaged in the business of

real estate construction/ development, marketing & sales of

various types of residential & commercial properties to

prospective buyers, various customers/clients at Gurugram
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including various locations in India. That one such project by

the name of 'Parsvnath Exotica' is also getting developed &

marketed by the respondent in sector 53, Gurugram, Haryana.

6. That the complainants got to know through advertisement

about the subject project i.e., 'Parsvnath Exotica' situated in

sector-53, Golf Course Road, Gurugram promoted & developed

at that time by M/s Parsvnath Developers Limited.

Subsequently the tower pol;B5lin;Which subject flat is situated
. r- fti-.lii: .'l .i

has been transferred t-b..,$ld spondent i.e', M/s Parsvnath

Hessa Developers Pvt rLt'ffiffi" joint venture company as

informed vide ted"'80.08.2010. That the
i

site 'in:the first week of

7. That the comPlait

apartment bY sub

s for allotment/booking of a residential

duly Cigned'application form styled

as 'advance re ion for a residential apartment' dated

15.08.2006 and paid a sum of Rs.28,00,000/-'

unicatiott dated 15.09.2006

,. '

complainants''i{riiitea tl
lj'''r ' ''f

August,2006:5hA+aid a

That the rer

informed th

total sum of RsJ 1,28,03,403.7 1 / -.

a residential 4-

bedroom flat no. B5-902 in the said project enclosing

therewith tentative area calculation & payment plan.

That thereafter the respondent sent a 'Revised Payment Plan'

vide communication dated 18.10.2006'

That thereafter the respondent sent a demand note cum

statement of account dated 30.10.2006'

9.

10.
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L1. That thereafter a flat buyer agreement was executed between

the complainants & respondent on 24.03.2007 for purchase of

flat bearing no. 85-902, Parsvnath Exotica, sector-S3, Golf

course Road, Gurugram, Haryana admeasuring 3390 sq ft

approx. along with two (2) car parking's for a total basic price

of Rs.1,7g,92,425/- under the construction linked payment

plan. The said flat buyer agreement dated 24.03'2007 is

completely one sided -"*dffi,..9"r*f rinted format containing
, ,t t ., 

k .s:..F j

totally unjust, unfair,' a illegal clauses & the

complainants had no option butto sign the same'
I _ 

: :.

1,2. That the complainant$ ",have paid a total sum of
.i ,j'

Rs.1.,78,0 Z,+Ol'12-i=doni. {+}p3}OOO toiZ+ OZ 2014 from time

to time ar g#lftrtidemanded blrihe respondent in the manner'

13. That as per clause 10[a) of the flat buyer agreement dated

24.03.2007, the possession of the flat was to be delivered by

the respondent to the complainants within 36 months

[excluding a grace period of 6 months) from the date of

commencement of construction i.e, 17.02'201'0' That the

complainanti have not made a single default in making the

payment of instalments as per agreed construction linked

paymentplanandtherehasneverbeenanyforcemajeure

situation. Thus, the possession of the subject flat should have

been delivered by all means to the complainants within 36

months up to 1,7.02.20L3 from the date of commencement of

construction i.e, L7 .02.201'0'

1,4. That the complainants are in continued regular touch with the

respondent through their authorized representative Mr'

J
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Madan Dogra & have continuously been requesting the

respondent to appraise/inform about the status of the proiect

and also claimed compensation on account of delayed

possession of the said flat at the same rate with compounded

quarterly interest w.e.f. 77.02.2013 as charged by the

respondent on delayed payment of instalments from the

buyers, but to no avail. The complainants are also entitled to

be paid interest at the i:e on the sum of Rs.28,00,000/-

/- paidon 09.1 1.2006, frompaid on 18.08.2006 &

the date of resPective PaYl 1111,7.02.20t0.
lt ,,. ,

A rr,1 : ri. 
I '

15. That the compl,aifrafiti.,,Ua+$&e#$oring the progress &

:t',site personallY and also the
have been visiting.'the prolegl''Slte pelsurrdrry

office of tnet iLspondent several times to know the factual

position of the14

grant of occuPatir

the respondent have failed to give satisfactory answer as to

when the possession of the flat will be handed over to them

after obtaining occupation certificate from the concerned

authoritY

That the complainanti have already paid more than 950/o of the

consideration amount & always ready & willing to perform

theirpartbyclearingtherestinstrictcomplianceintermsof

the flat buYer agreement.

That cause of action had arisen for filing this complaint and the

same continues and the complainants are legally entitled to

get ,interest' on monthly basis for each & every month of delay

w.e.f, 1.7.02.2013 (date of possessionJ till the date of filing of

t6.

17.

PageT ofZS
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this complaint as well as further from the date of filing of this

complaint till handing over of physical possession after

obtainin g / grantof 'o ccupation certificate' from th e concern ed

authority. The respondent should be made liable for payment

of interest at the same rate further till the realization of the

'interest' amount.

18. That the respondent is also liable to be proceeded for not

C.

19.

getting the subiect

under section 3[1)

Developmentj Act

promoter

months from

(Regulation

Relief

The comp

as 'ongoing Projects'

Real Estate [Regulation &

is mandatorY for the

registered within 3

the Real Estate

relief:

ti) Direct the project &

handover subject flat no. 85-902,

rugram, HarYana

amenities etc.

amountofRs.L,78,03,403JLforeverymonthof

delay from the due date of possession i.e., till handing

over of physical possession after obtaining/grant of

' o ccupatio n certificate' from the concerned auth o rity'

20. On the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to

Page 8 of25
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ffiouRUGRAM Complaint No. 3694 of 2021

have been committed in relation to section 11(4J [a) of the Act

to plead guilty or not to plead guilty'

D. Reply bY the resPondent.

21,. That the complaint filed by the complainants are baseless'

vexatious and is not tenable in the eyes of law th,erefore the

complaint deserves to be dismissed at the threshold.

22. That the Proiect constr n is alreadY comPleted. The

y granted occuPancy

certificate (OCJ for the e project comPrising of 11

towers and for remains awaited for

getting occu petent authoritY.

followi

That under various

agreements

had Iand and in

pursuance were planned to be

ut of,the said 1B towers,

mpleted, and the

The

I

occupancy.certificate has been received with respect to

these 11 towers on 21.04.2010, 13.03.2011 andthese 11 towers on 21.04.2010, 13.03.2011 and

31.10.2011 respectively. It is further stated that the

respondent has already applied for the occupancy

certificate with respect to remaining 5 towers i.e" D4,

D5, D6 on 01.11.201L and with respect to towers no. BL,

and c4 on 13.08 .2013 for which review was also filed by

the respondent on 24.1.1.2017 before DTCP. That the

Page 9 of25



ffiHARERA
ffiGURLIcRAM

is

Complaint No. 3694 of 2021

part occupancy certificate [OC) application with respect

to 2 towers 81 and C4 were also applied in 13.08.2013

before DTCP. Furthermore, it is pertinent to place on the

records that the review letter for occupancy certificate

of the above mentioned 5 towers were again filed on

tL.02.2019 before the competent authority. tt is further

submitted that appropriate and relevant reports from

and external services have

been forwarded t of Town and CountrY

Planning, (H

o That leted as per the

appl Iing norms. The

certificate of

the ty as well.

That the complainants

the respondent has

offered the

along

com

to the comPlainants

I rebate or delaY

/- vide letter no.

PHD 22.03.201,8.

That all the basic facilities and amenities like electricity,

water, club, and swimming pool are duly available at the

project site which is duly adequate with respect to the

current occupancy at the proiect site. It is appropriately

submitt'ed that the entire proiect has developed in

2
Page 10 of25
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complete adherence of the buitding bye laws & norms

which has been prevailing in Haryana'

23. That being aggrieved by the order dated L9.04.20t8 passed by

the Hon'ble National Consumer Disputes Redressal

Commission (hereinafter referred to as'NCDRC') in consumer

complaint no. L27 of 2OL7 titled as "Malika Raghavan-Versus-

Parsvnath Developers Limited", Parsvnath Developers

24.

Limited challenged

Court of India vide Ci

2Ot9 titled as "

Raghavan"

That vide ord

India

dated

That

fore the Hon'ble SuPreme

Diary No. 13L63 of

Limited-Versus-M alika

le Supreme Court

25.

of India of order dated

19.04.2018 n in the Malika

Raghavan

That order Supreme Court of

was pl Appeal and the order

79.04 was stayed.

26. during 1, the said civil

appeal was de-tagged from the bunch of the similar appeals

and listed for hearing. It is pertinent to mention herein that the

Hon'ble Supreme Court of India in other bunch matters with

respect to the same project has directed the respondent and

Parsvnath Developers Limited to pay the contractual amount

to the allottees within a period of l- month and listed the

matter for hearing on the issue whether the compensation

awarded by the Hon'ble NCDRC is justified or not?

/
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27. That the said civil appeal was listed on 09.03.202t, wherein

the counsel appearing for Malika Raghavan showed the desire

to adopt the directions passed by the Hon'ble Supreme Court

of tndia vide order dated t2.02.2021 in other batch matters

which was allowed by the Hon'ble Supreme Court of India'

Accordingly, the directions passed by the Hon'ble Supreme

Court of India vide order dated 12.02.2021 thereby directing

compensation was aPP

and the said civil

28, That the Hon

12.02.202L

pursuance

of India for

Pradeep )ai

29. That the

to pay the contractual

case of Malika Raghavan

tagged with other batch

matte

the order dated

LL.05.202L in

Supreme Court

units vide order

642 of 2020 in civil

Rohit Agarwal-Versus-

the construction

of the unit within the time period granted by the Hon'ble
',a,0,.,,.,, , 

t n

Supreme Couitbf iilaia in'ierms of the Order dated 04.01.2021.

in the said contempt petition, respondent filed an

n application in the contempt petition seeking further

time to complete the construction. It is submitted

the application filed by the respondent was listed on

O7.}OZ| before the Hon'ble Supreme Court of India,

L

dated 04.0t.20
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wherein the Hon'ble Supreme Court of India was pleased to

allow the said aPPlication.

30. That the said civil appeal was listed before the Hon'ble

Supreme Court of India on 08.07.2021, wherein the Hon'ble

Supreme Court of India in view of the extension granted in the

Contempt Petition was pleased to list the said appeal along

with contempt petition on 07.10 .2021, for hearing.

31. That the Project is bei

Court of India and as

by the Hon'ble SuPreme

of grant of comPensation

to the allottees are bre the Hon'ble SuPreme

Court of India. y prayed that the

captioned co till the issue

with by the Hon'ble

Supreme

32. That the complainants have purchased the flat for investment

purpose and not for residential purpose. It is pertinent to

mention that being at the strategic location, this project has

been categorized as a heaven forthe investment purposes. The

complainants.cannbt be treateO as a consumer and hence, are

not entitled to get any reliefs from this Hon'ble Authority'

forcement of provisions under the Act should be

prospective and not be retrospective. That the respondent

company has already applied for registration under the

authority with respect to the said part of the project and

wherein the respondent company has duly contemplated the

date of possession of the flat to the customers. The respondent

Page 13 ofZS
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has completed the development work in the tower no' B-5 and

has applied for the occupancy certificate'

34. That the mutually agreed clause no. 10(c) of the flat buyer

agreement (FBA) wherein the delay compensation has been

specifically mentioned and agreed by the complainants and

hence contending the date of offering the possession as the

contention for refund and payment of interest and

compensation is incorrqet,fffif,g-1n "time is not the essence of

35.

the contract" Stands contravened,and hence provit;o of section
,]

18 are not applicabl.''\fit th. captioned matter as the
I

respondent has agreed to dbide by the obligations made under

the flat buYer agreement.

That the subject matter cannot be adiudicated without going

into the facts of the case which requires elaborate evidence to

be led and which cannot be adjudicated upoll under the

summary jurisdiction of this hon'ble authority. The complaint

isliabletobedismissedonthisgroundalone.

36. That the delay in handing over the possession of the apartment

was caused only due to the various reasons which are beyond

the control of the respondent company such as:

o The global recession largely affected the real estate

sector.Theconstructionofprojectoftherespondentis

dependentupontheamountofmoneybeingreceived

from the bookings made and money received henceforth

in form of instalments by the allottees. That during the

prolongedeffectoftheglobalrecession,thenumberof

bookingsmadebytheprospectivepurchasersreduced

lc
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drastically.Thus,reducednumberofbookingsalong

with the fact that several allottees of the proiect either

defaultedinmakingpaymentoftheinstalmentor

Cancelledbookingintheproiect,resultedinlesscash

flowtotherespondenthenceforthcausingdelayinthe

construction work of the Project'

37. That the captioned complaint is frivolous, vague and vexatious

in nature. The caPtione^:1dh$ntgrnt has been made to injure

the interest and rePu

the instant comPlaint

I therefore,'respondent anc

e dismissed in limine.

E. turisdiction of the authoritY

38. The resPonddn?h$s ra isJ,ar oUi eition resarding j urisdiction of
I llg r uJyv.rsvr

authoritytoentertainthepresentcomplaintandthesaid

objection stands rejected. The authority observed that it has

territorial as well

the present com : the reasons given belo'w'

E. I Territorial iurisdiction

39. As per notification no. tlg2/2017-1TCP' dated 1'4'1'22017

issuedbyTownandCountryPlanningDepartment'the

|urisdictionofRealEstateRegulatoryAuthority,Gurugram
shall be entire Gurugram District for all purpose with offices

situated in Gurugram. In the present case, the proiect in

question is situated within the planning area of Gurugram

District, therefore this authority has complete territorial

f urisdiction to deal with the present complaint'

E. II Subiect matter iurisdiction

Page 15 of25
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40. Section 1l[a)(a) of the Act, 20].6 provides that the promoter

shall be responsible to the allottees as per agreement for sale'

Section 11(4)(a) is reproduced as hereunder:

Section 11(a)(a)

BeresponsibteJbratlobligations,responsibilitie:;and
functionsundert.heprovisionsofthisActortherule'sand
regulationsmadethereunderortotheallotteesasperthe
ogreementforsttle,ortotheassociationofallottees,as
the case maY be, till t\.e 'of all the aPartments,

be, to the allottees, orplots or buildings,
tion of allottees or thethe common areas

competent au may be;

Section 34-Functions of

nce of the
ond the

rules and

4L, So, in ffi;;i the provisions of the Act quoted above, the
niY:E 41 E*

authority has compf.lu iurisdiction to" decide the complaint
s. Ln: :r ::!, ::: ::::l " i'::'+ L::i rr

regarding non-Compliance.of obligations by the promoter

leaving aside compensrtigl..=y,,, ich is to be decided by the

adjudicating officer if pursued by the complainants at a later

stage.

F. Findings on ndent.

F. I Maintainability of complaint'

42. The respondent contended that the present complaint filed

under section 31 of the Act is not maintainable as the project

is monitored by the Supreme Court of India'

43. The authority, in the succeeding paras of the order, has

observed that the case which are being monitored by the

s4a
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Supreme Court of India are totally different matters' The

respondent is in contravention of the section 11[a)(a) read

with proviso to section 18(1) of the Act by not handing over

possession by the due date as per the agreement. Therefore,

the complaint is maintainable.

F.II Obiection regarding iurisdiction of authority w.r.L

buyer's agreement executed prior to coming into force

of the Act.
44. Another contention of is that in the Present

case the flat buYer's executed much Prior to

the date when the rce and as such section 18

of the Act present case. The

provides, nor canauthority is o

be so co will be re-

written Therefore, the

provisions o

interpreted

for dealing

to be read and

Act has provided

ions/situation in a

specific/pa n will be dealt

with in after the date of

h

with

coming into force of the Act and the rules. Numerous

provisions of the Act save the provisions of the agreements

made between the buyers and sellers. The said contention has

been upheld in the landmark judgmentof NeelkamalRealtors

Suburban Pvt. Ltd, Vs. UOI and others, (W'P 2737 of 2017)

which provides as under:

" 1.7g. ILnder the provisions of Section 1-8, the delay in

handingoverthepossessionwouldbecountedfi.omthe
date mentioned in the agreement for sale entered into by

PageLT of25
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thepromoterandtheallotteepriortoitsregistrtttion
under REFu. ILnder the provisions of REPi1., the prontoter

is given a facility to revise the date of completi?n-![

pr:o1ect and declire the same under Section 4' The REP.r/.

Toit ,ot contemplate rewriting of contract beLween the

flat purchaser and the promoter""'
'122'.Wehavealreadydiscussedthatabovestated

retrospective or retp,gffi .r.ff,d: A law 'ol b: ?'::
framed to affect ': exttting contra ctual rig hts

between the partieii# tt$'iaffi public interest' W9 do

not have any doubtii*;i that the^REM has been

fi a m e d in in e tatgeF'ff $lit'':inter e st .'!t' : i ih,",:i' 
flh^

provisions of the REP.A are not retrospective in nature'.

They may to some extentbe having a retroactive or quasi

,itiorrirt effect but then on that ground the validity of

the provtsiois of RERA cannot be challenged' The

Parliament is competent enough to legislate law having

Complaint No. 3694 of 2021

45.

'study 
ond discussion made at the highest level lty 

.t:.he-iioiaing 
Committee and Select Committee' which

submitte-d its detailed:f2yi-, r ^^ tr^^ia E,,a Dotsubmitte'd its deEailbd reports."' ' ' l
:

AIso, in appeaillo;izs of')01g aiflua as Magic Eye Developer
: 'i::1 r' : i

Wt, Ltd. Vs.'Ish.wer Singh Dahiya,in order dated 17.12.2019

possessionchargesonthereasonablerateofinterestas
provfi,ed in Ruli 15 of the rules and one sided, unfair and

unreasonablerateoT,o^p,,sationmentionedinthe
agreement for sale is liable to be ignored"'

46. The agreements are sacrosanct save and except for the

provisionswhichhavebeenabrogatedbytheActitself.

Further, it is noted that the flat buyer's agreements have been

executed in the manner that there is no scope left to the

allottees to negotiate any of the clauses contained therein'

Page 18 of 25
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are of the considired opinion that the provisions of t:he.
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Therefore, the authority is of the view that the charges payable

under various heads shall be payable as per the agreed terms

and conditions of the agreement and are not in contravention

of any other Act, rules, regulations made thereunder and are

not unreasonable or exorbitant in nature'

G. Findings on the relief sought by the complainants'

Relief sought bY the co ts: The comPlainants had

sought following relief[

(i) Direct the to comPlete the Proiect &

ubject flat no. 85-902,

urugram, HarYana

amenities etc.

(ii) on paid uP

every month of

i.e., till handing

obtaining/grant of

from/bY the concerned

nts intend to continue

possession charges as

1B(1) of the Act. Sec.provided under the proviso to section

1B[1) proviso reads as under'

"section 78: ' Return of amount and compensation

1B(1). If the promoter fails to complete or is unable to give

possession of an apartment, plot, or building' -
.,'.,.,'.'..'.,,., ;.',.',.'

over of

'Occu-pt
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Providedthatwhereanallotteedoesnotintendto
withdraw from the proiect, he shall be paid' by the

promoter,interestforeverymonthofdelay'tillthe
handingoverofthepossession,atsuchrateasmaybe

Prescribed."

47. Clause 10 of the flat buyer's agreement provides the time

period of handing over possession and the same is reproduced

below:

"Clause10-Theconstructionofflotislikelytobe

block in which
period of si,

building
appro
Fire

YLL, lallu vtt vLttt'Jev'twer vvJ\

At the inception it is relevant to comment on the pre-set
eyond the control .'..."..

nt to comment on.

possession clause of the flat buyer's agreement wherein thef the flat buY

possession has been subiected to in numerous terms and

conditions, force maieure circumstances and in numerous

terms and conditions. The drafting of this clause is not only

vague but so heavily loaded in favour of'the promoter that

even a single default by the allottees in fulfilling obligations,

formalities and documentations etc. as prescribed by the

promoter may make the possession clause irrelevant for the

purpose of allottees and the commitment date for handing

over possession loses its meaning. The incorporation of such

clause in the buyer's agreement by the promoter is just to

completed withi;4"
:thirty six(36) months
ition of the particular

with a groce
ipt of sanction of

itding plans and
orities including the

,,'Deptt, Traffic
iay be required

Page 20 of25



ffi
ffi
@t-{ qd

HARERA
GURUGRAM

Complaint No. 3694 of 202t

evade the liability towards timely delivery of subiect unit and

to deprive the allottees of his right accruing after delay in

possession. This is just to comment as to how the builder has

misused his dominant position and drafted such mischievous

clause in the agreement and the allottees are left with no

option but to sign on the dotted lines'

49. Admissibility of grace period: The promoters had proposed

to hand over the Possessi

statutory right nor has it been provided in the rules' This is a

conceptwhichhasbeenevolvedbythepromotersthemselves

andnowithasbecomeaVeryCommonpracticetoentersuch

a clause in the agreement executed between the promoter and

theallottees.Now,turningtothefactsofthepresentcasethe

respondent piomoter has neither completed the construction

ofthesubjectprojectnorhasobtainedtheoccupation

certificate from the competent authority till date' It is a well

PageZL of25
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settled law that one cannot take benefit of his own wrong' In

the light of the above-mentioned reasons, the grace period of

6 months is not allowed in the present case'

50. Admissibility of delay possession charges at prescribed

rate of interest: The complainants are seeking delay

possession charges, proviso to section 1.8 provides; that where

an allottees does not intend to withdraw from the proiect, he

delay, till the handing

be prescribed and it

rules. Rule 15

Rule 1,

The legisla

nterest for everY month of

ion, at such rate as maY

under rule L5 of the

[Proviso to
(4) and

1.2; section
79, the
Bankof

lndia marginal
use, it shall be

rates which the

time to time for lending

(1)
1B;

51.

lndia
Provided
cost of
replaced bY

State Bank of lndia

the subordinate legislation

ithb riiles, has determined the
' ; ' : . :l

rate'of interest so determined
under the

prescribed rate of inte

by the legislature, is reasonable and if the said rule is followed

to award the interest, it will ensure uniform practice in all the

cases.

52. Consequently, as per website of the State Bank of India i'e''

https://sbi.co.in,themarginalcostoflendingrate[inshort,

MCLR) as on date i.e., 25.7t.2021 is 7.30% p.a. Accordingly' the
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prescribed rate of interestwill be marginal cost of lending rate

+2o/o i.e.,9.30% P.a.

53. The definition of term'interest'as defined under section Zlza)

of the Act provides that the rate of interest chargeable from the

allottees by the promoter, in case of default, shall be equal to

the rate of interest which the promoter shall be liable to pay

the allottees, in case of default. The relevant section is

reproduced below:
' interest paYable bY the

may be.

clause-
allottee bY the
I to the rate of

to pay the

(i0 the shall

be or any

part thereof and
payable bY

the the date the

allottee till the date

it is paid;"
payments from the54. Therefore, in

complainants shall be charged at the prescribed rate i'e',

9.300/o p.a. by the respondent/promoter which is the same as

is being granted to the complainants in case of delay

possession charges.

55. On consideration of the circumstances, the evidence and other

record and submissions made by the parties, the authority is

satisfied that the respondent is in contravention of the section

11t4) [a) of the Act by not handing over possession by the due

date as per the agreement. It is a matter of fact that the date of

commencement of the subject tower, where the flat in

0

"(za) "interest"
promoter or the

Explanation. -,
the rate of
promoter,
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question is situated is 17.02.2010. By virtue of flat buyer's

agreement executed benryeen the parties on 24.03.2007, the

possession of the booked unit was to be delivered within 36

months of the commencement of construction of the particular

tower/ block in which the flat is located which comes out to be

t7.02.2013 excluding a grace period of 6 months which is not

allowed in the present case for the reasons quoted above'

AccordinglY, non-com

section 11(4) (a) read

on the part of the."- t is established. As such

charges at thecomplainants are entitled"to delayed. p ossession r

p.li$n"$,''fi the mandate contained in
,

wiifr.ti$Ovfso to section 1B(1) of the Act

L\JllryrqrrlqrrLu ur v vl'$v-i:- -lr - 1- ,1

terY month ofprescribed rate of interest i.e:, 9'300/o p'a' for el
r t--- rl- ^ ^^*-l^inanfc fn tho

delayontheamountpaidbythecomplainantstothe
respondent from the due date of possession i.e.,\7 .02.2013 till

of inte

delay on th

the offer of possession of the subject flat after obtaining

occupation certificate from the competent authority plus two

months or handing over of possession whichever is earlier asa

H. Directions of the authoritY

authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 3a[fl:

i. The respondent is directed to pay interest at the

prescribedrateofg.30o/op.a.foreverymonthofdelay

from the due date of possession i.e., 1'7.02.20t3 till the
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offerofpossessionofthesubiectflatafterobtaini

occupation certificate from the competent authority pl

two months or handing over of possession whichever

earlier

ThearrearsofsuchinterestaccruedfromlT.02.20t3

the date of order by the authority shall be paid by

promoter to the allottees within a period of 90 days

date of this order t for every month of d

shall be Paid bY th to the allottees before L

of the subseq rule 16[2) of the rules.

iii. The comP pay the outstanding

dues, if ts from the

compla nt of delaYed

ndent shall be

i.e.,9.30%

anything from

Complaint No. 3694 of 2021

ii.

equitable i.e., at th

per annum.
-t

iv.

58. ComPIaint stands disPosed of'

59. File be consigned to registrY'

ryiYJ;Kffi;;c--',"v"r)
(Dr. K.K. Kha

Member Chairman

Haryana Real Estate Regulatory Authority' Gurugram

Dated: 26.t1'2$Zt
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