HARERA

-} QJRUGRN\H | Complaint No. 3694 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no, : 3694 0f2021
First date of hearing: 27.10.2021
Date of decision : 26.11.2021

1. Rita Tikku

2. Lokaish Tikku Complainants

Both R/0: - Apartment No.206 B, Hamilton
Court, DLF City, VTC Galleria DLF 1V,
Gurugram-122009, Haryana. /5520

] !
Versus,
- .

1. Parsvnath Hessa Developers Pvt. Ltd.

Regd. Office at: - P letro Tow , Near
Shahdara Mel:mf?i tion, Sﬁiﬁ&ﬁfé,%ﬂhl—“ Respondent
110032 [57 f S i | TR
CORAM: AERERRN
Dr. KK Khandelv}ﬂﬁ- H"L | ! i/ Chairman
Shri Vijay Kumar Goyal &/ Member

L '

i N " 1

! a. ,-__,L. > W (]
""-.14 ' ocGY 7

APPEARANCE: e
Shri 5.5 Hooda ar?%njﬁas [1? @Qﬂ@h forthe complainants
S Ve 9 AW V) &

Narayan
Shri Dhruv Gupta. - _.Advocate for.the respondent
| — | 1l | '

7 ORDER
1. The present complaint dated 27.09.2021 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
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section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Actor
the rules and regulations made there under or to the allottees

as per the agreement for sale executed inter se.
Unit and project related details

The particulars of unit detq{!,_\:,_.\?ale consideration, the amount
paid by the cumplaina:@f ate
g

possession, delay periodi-i

,?;};Eprnpnsed handing over the
}ﬁ have been detailed in the

S. No

doie | INEEPE

7] Parsvnath Exotica
- i 9 al complex
§,agres
401996 issued on
5.1996 valid up to
- JD£.05.2019
"52-57 of 1997 issued on
114:11.1997 valid up to
13112009
41079 of 2006 issued on
28:08.2006 valid up to
01092019
o Mame of Licensee Puri Construction and 5
others

B. RERA Registered/ nol Not registered
registered

g
2l

= w| m| =]

y Unit no. B5-902, 9 floor, tower BS

[page no, 64 of complaint]
8. Unit measuring 3390 sq. ft.
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9. | Payment plan Construction Linked
payment plan
10. | Revised area 3495 sq.ft.
|as per SOA on page no. 22
of reply]
11. |Date of execution of Flat|24.03.2007
buyer’s agreement [page no. 62 of complaint]
12. | Commencement 17.02.2010
| construction [as alleged by complainants|
13. | Total consideration-. - | Rs.1,79,92,425/-
ks 10 of [as per the agreement]
[on page no. 64 of
-complaint]
14, . |Rs,1,78,03,401.71/-
! |'fas‘on final statement of
| aceount'on page no. 22 of
| reply]
15. 17.0 1331'3
}g_tgﬂ from the date of
commencement of
ve,  caomplete ot ion]
o POTIDGL0E 2% _1{{5‘5;:"61'&& period of 6
b g et L - months is not allowed in the
struction™-0l.ihe’ nresent case.
particularilock in whichithe /= i
period nths *
receipt of isanction of |
hmm?:p‘ \_plans_ .and |
approvals from concerned
authorities.
16. | Offer of possession Not offered
17. | Occupation certificate Not received
18. | Delay in handing over 8 years 9 months 9 days
possession till the date of
decision i.e, 26.11.2021
Facts of the complaint
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That the complainants are the joint allottees/co-allottees of
the flat. The complainant no.1 is the wife of complainant no.2
and is residing in India at the following address i.e, Apartment
No. 206B, Hamilton Court, DLF City, VTC: Galleria DLF-1V, Sub
District - Farrukh Nagar, District-Gurgaon-122009, Haryana,
INDIA. The complainant no2 is gainfully employed in
Indonesia and is hence currently residing at: Apartment Mitra
Dasis, Tower-C, Unit # 19-I1-E|, ]alan Senen Raya, 135-137,
Jakarta Pusat 10410, lﬁfg'
That the complainant- m:f

'is Ett-iqg & filing this complaint
through his a “F &mﬁﬁ"inplamant no.1l who is
acting in du&f tyf'-ﬁtk hﬂrﬂfel}! 'E,? i;.fhll as attorney for
cnmplainant rinfn she is dulj' authﬂﬂzed to act for & on
behalf & rem cpmﬁ]alnant ng.2 -é*idé ‘special power of
attorney’ da 40 ﬂ&.EEﬁ’.l ‘dul;r e:-te:.‘ﬁt‘td before the Indian
High Co mmlssmmq"fh@teat falﬁ'rtm Indonesia & therefare
this complaintis cahpﬂgntmmﬂmﬂ nable before this hon'ble

_____

authority. W W A 1 , |

That the reséﬁl&ﬁﬁ,’m& Ma Developers Private
Limited is a; cnihpam! lqcurpuraleﬂ under the provisions of
The Eumpanies Ar:t 1956 reglsl:ered wlth the office of
Registrar of Companies, Delhi vide registration no, 166177
dated 24.07.2007 with corporate identification no. [CIN]
U45400DL2007PTC166177 and is engaged in the business of
real estate construction/ development, marketing & sales of
various types of residential & commercial properties to

prospective buyers, various customers/clients at Gurugram
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10.

including various locations in India. That one such project by
the name of ‘Parsvnath Exotica’ is also getting developed &
marketed by the respondent in sector 53, Gurugram, Haryana.
That the complainants got to know through advertisement
about the subject project i.e, 'Parsvnath Exotica’ situated in
sector-53, Golf Course Road, Gurugram promoted & developed
at that time by M/s Parsvnath Developers Limited.
Subsequently the tnwernm’ﬁ_ﬁ,jn which subject flat is situated
has been transferred t:;i :'

‘gspondent e, M/s Parsvnath
Hessa Developers Bwel I, A I|ui,nl: venture company as
informed vide ﬁwmm '30.08.2010. That the
complainants ﬁ%@}f the project sitein'the first week of
August, Eﬂﬂdaﬁ,ﬁand a total sum of Rsfll,’?ﬁ,ﬂa 403.71/-,

That the co ants fcﬁ' allutmeﬁrfbdnh ng of a residential
apartment b kt\l ng’a dﬂl:.r mgribdép‘pl-fcatinn form styled
efm!:: a jﬂ:ﬂdﬂhtml apartment’ dated
15.08.2006 and paﬁiagum nﬁﬂs.mm 000/-.

That the res r!gerlfeﬁ l‘l!L'Ha‘lﬂllnﬂ dated 15.09.2006
informed th unall].f;-allntﬁed a residential 4-
bedroom flat no. B5:902 ‘in the said project enclosing

as 'advance r

therewith tentative area calculation & payment plan.
That thereafter the respondent sent a ‘Revised Payment Plan’
vide communication dated 18.10.2006.

That thereafter the respondent sent a demand note cum

statement of account dated 30.10.2006.
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11.

12.

13.

14.

HARERA

That thereafter a flat buyer agreement was executed between
the complainants & respondent on 24.03.2007 for purchase of
flat bearing no. B5-902, Parsvnath Exotica, sector-53, Golf
Course Road, Gurugram, Haryana admeasuring 3390 sq ft
approx. along with two (2) car parking's for a total basic price
of Rs.1,79,92,425/- under the construction linked payment
plan, The said flat buyer agreement dated 24.03.2007 Is

completely one sided standard. printed format containing

S
totally unjust, unfalr,']'

bitrary & illegal clauses & the
complainants had no opt! 'i!'f" "
That the co in: Mpgﬂ a total sum of
Rs.1,78,03,40 ‘ﬁ;ﬁ%ﬁ"iﬂﬂﬂﬁﬂ"ﬂﬁtﬂﬁﬂzlﬂﬂ from time
to time as &'.;'hm;demandéﬂ by the respotident in the manner.
That as per clause 10(a) of the I’Ig,tubxjyﬁ' agreement dated
24.03.2007, ¢ Epﬂ%&éﬁsiﬁn Ellf the E[atwas Ij:rn be delivered by
the r&pnnﬂeﬁﬁ%@l}pﬁngi&iﬁm{ﬁf ‘within 36 months
{excluding a gmﬁ?»ﬁﬁf_{iﬁdﬂ' _&;munmsj from the date of
commencementgof construction ey, 17:02.2010. That the
cﬂmptainantﬁh. E&nﬁ:ﬂe : ‘siﬁ'g"ﬁ! déf‘anlt in making the
payment fon_ﬂﬂﬂqlm afs;'peir-qgr,eed,‘cuhstrur:tiun linked

payment plan and there has never been any force majeure

‘0.5ign the same.

situation. Thus, the possession of the subject flat should have
been delivered by all means to the complainants within 36
months up to 17.02.2013 from the date of commencement of
construction i.e,17.02.2010.

That the complainants are in continued regular to uch with the

respondent through their authorized representative Mr.
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16.

17.
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Madan Dogra & have continuously been requesting the
respondent to appraise/inform about the status of the project
and also claimed compensation on account of delayed
possession of the said flat at the same rate with compounded
quarterly interest wef 17.02.2013 as charged by the
respondent on delayed payment of instalments from the
buyers, but to no avail. The complainants are also entitled to
be paid interest at the samﬁd;at.e- on the sum of Rs.28,00,000/-
paid on 18.08.2006 & Rs"i' 0,98, ﬂﬁf paid on 09.11.2006, from

the date of respective payme Fe Hill 17.02.2010.

L g4 IJI. e -
That the cumpl %M.MWPMnng the progress &

have been vis Ewﬁmﬁte pm.“u:laﬂy and also the
office of thef ﬂndent sevara'c umeﬁ to know the factual
position of thep gress of the project and to know about the

grant of occu ﬁ-i fr:grtlﬁcafe h‘j' the ﬁanﬁned authority but

the respﬂndenfﬁﬁ\i‘altgd ﬁn glve satisfactory answer as to
when the pnssessfﬁn uf the ﬂatwﬁl be handed over to them

Y e

after nhtaimigfcc_:ﬁa@? rgmlhuﬁp ﬁ.‘ﬂl‘l‘l the concerned

authority fl . n g A

That the f“me'fl‘fﬁmﬁ have aﬂreaﬂy paid more than 95% of the
consideration amount & always ready & willing to perform
their part by clearing the rest in strict compliance in terms of
the flat buyer agreement.

That cause of action had arisen for filing this complaintand the
same continues and the complainants are legally entitled to
get ‘interest’ on monthly basis for each & every month of delay
w.ef 17.02.2013 (date of possession) till the date of filing of
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this complaint as well as further from the date of filing of this

complaint till handing over of physical possession after
obtaining/grant of ‘occupation certificate’ from the concerned
authority. The respondent should be made liable for payment
of interest at the same rate further till the realization of the
‘interest’ amount.

That the respondent is also liable to be proceeded for not
getting the subject pm]auhmglitered as 'ongoing projects’
under section 3(1) first pro -m. Real Estate (Regulation &

Development) Act 20 ,x_ as it _is mandatory for the
prumnterfrﬂs geul ) }é‘m registered within 3
months from; f &Emtﬁmﬁncﬂm&m' of the Real Estate
(Regulation ilﬁ elo ment] ﬂet;zﬂlﬁ,

Relief squWE tntdplﬂflna:xtg: J d |
The complain ?ﬁ{‘_ tlJE sﬂught the ﬁnlléwﬁtg relief:
(i Direct '271‘35 I'I nf"' to. Enrl‘nplete the project &
hand::-ver pn’é‘.&ﬂaaiunraﬂhe subject flat no. B5-90Z,
E‘th %u@ T:aﬁ—ﬁ'a lﬂlrugram. Haryana
_gg_r paﬁrféugs E ot er’fa{]’lines Jamenities etc.
(i) Direct ,Ih.g;ré’spuﬂﬂg]]r to pay interest on paid up
amount of Rs. 1,78,03,403.71 for every month of
delay from the due date of possession L&, till handing

over of physical possession after obtaining/grant of

‘occupation certificate’ from the concerned authority.

On the date of hearing the authority explained to the

respondent/promoter about the contravention as alleged to
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21,

22.

have been committed in relation to section 11(4) (a) of the Act
to plead guilty or not to plead guilty.

Reply by the respondent.

That the complaint filed by the complainants are baseless,

vexatious and Is not tenable in the eyes of law therefore the

complaint deserves to be dismissed at the threshold.

That the project cunstru:,tl_g? is already completed. The
ol

competent aumurityu_ﬁh' : 'ﬁ%ﬁad? granted occupancy
certificate (OC) for the pa

towers and for nal _I I'iEf tUﬁErs remains awaited for
getting occup "

T__'l"

(5 are rul.want in this”’-{égﬂtd

el |
e That I:H'E

callabora
had plEh{[&
)‘*
Jut njithe said 18 towers,

develo
11 tnwg d-completed, and the

ﬂ[:‘l:l.l]ilﬂ.'l'll'.'.'j’ eeqtiﬁr;atq has-been rguehred with respect to
these 1‘1 towers on 21. 04.20 10, 13.03.2011 and
31.10.2011 respectively. It is further stated that the

The fﬂllﬂwinF ¥

d -:ﬂmp ny = under various

ntﬁ f I.ﬁpment agreements

respondent has already applied for the occupancy
certificate with respect to remaining 5 towers i.e, D4,
D5, D6 on 01.11.2011 and with respect to towers no. B1,
and C4 on 13.08.2013 for which review was also filed by
the respondent on 24.11.2017 before DTCP. That the
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part occupancy certificate (OC) application with respect
to 2 towers B1 and C4 were also applied in 13.08.2013
before DTCP. Furthermore, it is pertinent to place on the

records that the review letter for occupancy certificate
of the above mentioned 5 towers were again filed on
11.02,2019 before the competent authority. It is further

submitted that appropriate and relevant reports from
the office of DTP, SI.‘F;FIII-_IE and external services have

has appljed,fthe n—ﬁcﬁﬁaﬂun certificate of
ﬁit&ﬁluﬂpcﬂnﬂ ai'dthuﬁty as well.
[ | |

51111 hich a'i'hﬂ' Bf the complainants

_'_' diplé'tﬁd. and the respondent has

offered the sa m‘E‘fnﬁﬂt:ﬁm.pﬂrp oses to the complainants

along FSA r g the special rebate or delay

peﬁﬁ a’}n Iﬁiﬁﬁ Rs, ‘l'? EE ,800/- vide letter no.
PHDPL/Exotica/B3-902/98 dated 22.03.2018.

« That all the basic facilities and amenities like electricity,

com

water, club, and swimming pool are duly available at the
project site which is duly adequate with respect to the
current occupancy at the project site. It is appropriately

submitted that the entire project has developed in
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23.

24,

25

26,

complete adherence of the building bye laws & norms

which has been prevailing in Haryana.
That being aggrieved by the order dated 19.04.2018 passed by
the Hon'ble National Consumer Disputes Redressal
Commission (hereinafter referred to as 'NCDRC') in consumer
complaint no. 127 of 2017 titled as "Malika Ragh avan-Versus-
Parsvnath Developers Limited”, Parsvnath Developers
Limited challenged ﬂmrsam& before the Hon'ble Supreme
Court of India vide EMI "’ .l:-Eeanng Diary No. 13163 of
2019 titled as "Parsynath ers Limited-Versus-Malika

- - ': Lk ¥ 5
Raghavan” _ﬂd“' *Fh,-ﬁl?,i._.:_% L\
That vide ord /vé ﬂh‘aﬂ&‘}ﬂlﬁ m&f{mﬁhle Supreme Court

of India waj ﬁsed to s:ay the nperaﬁuh of order dated

19.04.2018 'E%' th‘f Hrn'hle {lel‘l‘l‘rﬁﬁiﬂn in the Malika

.lmﬁ Iﬁﬂfﬁgﬁ’bie Supreme Court of

el e P

India was p!ease&‘tu.;dmﬁﬂm L'.'ﬂni Appeal and the order
dated 19. ﬂ#;ip DE#I was stayed.
That duﬂngih m "'iﬁﬂl 2021, the said civil

appeal was de-fglgged from the bunr:h of the similar appeals

Raghavanc

-
That order dated

and listed furheaﬂng Itis perﬂnent to mention herein that the
Hon'ble Supreme Court of India in other bunch matters with
respect to the same project has directed the respondent and
Parsvnath Developers Limited to pay the contractual amount
to the allottees within a period of 1 month and listed the
matter for hearing on the issue whether the compensation
awarded by the Hon'ble NCDRC is justified or not?
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27,

28.

29,

That the said civil appeal was listed on 09.03.2021, wherein
the counsel appearing for Malika Raghavan showed the desire
to adopt the directions passed by the Hon'ble Supreme Court
of India vide order dated 12.02.2021 in other batch matters
which was allowed by the Hon’ble Supreme Court of India.
Accordingly, the directions passed by the Hon'ble Supreme
Court of India vide order dated 12.02.2021 thereby directing
Parsvnath Developers -Limited to pay the contractual
ic . ;ﬂlj"ﬁe case of Malika Raghavan
and the said {:Mlampes&"' 8

compensation was ap;il al

in tag,ged with other batch

matters. ¥ gf—’\ % {.;, \

That the Hon' remaﬁﬁﬁﬁmlﬁsﬁng the order dated
12.02.2021 |had pusted the matteﬁs “on 11.05.2021 in
pursuance t um’?[ ph'ble Supreme Court
of India for compl ing thie € sfm ﬂ'{e units vide order

dated 04.01.20 m}&@&: Muj no. 642 of 2020 in civil

appeal no. 6664 of znm titled as "Rohit Agarwal-Versus-

s

That the res A lgmﬁeh the construction

of the unit wﬁhih the time periud granted by the Hon'ble
Supreme EuuHﬁASf lnﬁia in terms of the Order dated 04.01.2021
passed in the said contempt petition, respondent filed an
extension application in the contempt petition seeking fu rther
3 months’ time to complete the construction, It is submitted
that the application filed by the respondent was listed on
05,07.2021 before the Hon'ble Supreme Court of India,
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wherein the Hon'ble Supreme Court of India was pleased to

allow the said application.

30. That the said civil appeal was listed before the Hon'ble
Supreme Court of India on 08.07.2021, wherein the Hon'ble
Supreme Court of India in view of the extension granted in the
Contempt Petition was pleased to list the said appeal along
with contempt petition on 07.10.2021 for hearing.

31. That the projectis belngmrmi;nred by the Hon'ble Supreme

ssue of grant of compensation

--'_P iy g
to the allottees are also'p 1g before the Hon'ble Supreme

Court of lndljwfftkﬁ ;ghgggl@uy prayed that the

captioned co m‘ay;bﬁ Iﬂ'[.‘-l: in. ahe?an-::e till the issue
with respect to- the cnmpensaﬁnn is dbntﬂad by the Hon'ble

Supreme Co qﬁnp lnq,ﬁ
have gumhée&} ﬂ’ﬂE flat for investment
|

32. That the com ti
purpose and :ﬁ: ' d%hg,ﬁﬁ/@m It is pertinent to
mention that hein}’al; stfzﬁﬁ;c location, this project has

been categur}% w Eﬁhwlr@*ﬂ@ent purposes. The
complainan E%& .&‘ﬁt asa mnsuher and hence, are
not entitled to get any reliefs from this Hon'ble Authority.

33. That the enforcement of provisions under the Act should be

prospective and not be retrospective. That the respondent
company has already applied for registration under the
authority with respect to the said part of the project and
wherein the respondent company has duly contemplated the

date of possession of the flat to the customers. The respondent
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35.
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has completed the development work in the tower no. B-5 and
has applied for the occupancy certificate.

That the mutually agreed clause no, 10(c] of the flat buyer
agreement (FBA) wherein the delay compensation has been
specifically mentioned and agreed by the complainants and
hence contending the date of offering the possession as the
contention for refund and payment of interest and

compensation is incorreet ﬂ'ﬁ@rem “Hime is not the essence of

the contract” stands contravenedand hence proviso of section
18 are not app'licahlf the «captioned matter as the
respondent has abidel tmﬂh{lgatiuns made under
the flat buy&r ﬁﬂ‘lEl':fL:—- ~a Fi. .?

That the su

into the fac qff-‘ [ih re-q:.'l.l res E!Eb}urate evidence to
be led and L"nrcéfnnﬂt | de.Jld ttd upon under the
summary juri 4 )’ﬂ[ﬁl %ll Jj.bis m}thurlty The complaint

is liable to be dism\l“ssa,;i}ﬂis_*gruunﬂ alone.
That the delzilm govert appsfessn?n of the apartment
was caused a > to the iz

s - |
lousreasonswhich are beyond
the control of the respondent company such as:
Wil | Nl L T ]
s+ The pglobal recession largely affected the real estate

sector. The construction of project of the respondent is
dependent upon the amount of money being received
from the bookings made and money received hencefo rth
in form of instalments by the allottees, That during the
prolonged effect of the global recession, the number of

bookings made by the prospective purchasers reduced
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37,

38.

39.

drastically. Thus, reduced number of bookings along
with the fact that several allottees of the project either
defaulted in making payment of the instalment or
cancelled booking in the project, resulted in less cash
flow to the respondent henceforth causing delay in the
construction work of the project.
That the captioned complaint is frivolous, vague and vexatious
in nature. The ca]:lliune__t._t-qr]_l'ltﬁipl_aint has been made to injure
the interest and repumﬁqﬁ;ﬁfthr respondent and therefore,
the instant mmplaif;t_iﬁ-m- yhe dismissed in limine.

FRRY
".;""- j_f.--_ 'I

k A “.,.-' Y
L ..r' 1,
! %
;-‘_1.._ |T‘\t£" &
Sl N e

| S j
raised-objection n?;lg’ﬂd,ing jurisdiction of

intprtam- the 1.pre§éﬁ_t -:u'niﬁllé_int and the said

]‘ceijéﬁteti;: Tﬂe @t@ﬂﬂiﬂq&rﬁd that it has

glb; 1 _éllhip:t:’—?ﬂﬂttﬂﬂﬁﬁﬁﬂl’ctlnn to adjudicate
ﬂq‘-é: H‘Lﬂ'g' > Lo

the present com for the rﬁﬁsm&f’ given below.

E.1  Territorial jurisdiction

As per nuﬂ%z&u@?}%ﬁE@?ﬂl@&TGﬁ%a&d 14.12.2017

issued by Town and, Country _Planning -Department, the

territorial as

jurisdiction bf-Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram
District, therefore this authority has complete territorial
jurisdiction to deal with the present complaint.

E.1l  Subject matter jurisdiction
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40.

Section 34-Functions of %{m

41,

42,

43.

Section 11{4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottees as per agreement for sale.

Section 11{4)(a) is reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of aliottees, as
the case may be, till the conveyance of all the apartments,
plots or buildings, ast . 8 muay be, to the allottees, or
the comman areas ta the o ssociation of allottees or the
competent autﬁurm*.g,%f may be;
]

.' ﬂ'ﬁiﬁfﬂ .';“Irr{ﬁnm lignce of the
 profoters, the: sttees and the

So, in view of the /prmrinsiuns of the Act l:!u{:-ted above, the
[ |

L ) | 1. i IF 2
authority has complete jurisdiction to decide the complaint
o Wl | | oF A

regarding non-compliance of ﬁhligatii;ns by the promoter

leaving aside mnipens;aﬁun which is to be decided by the

e BT

adjudicating officer if pursued by the complainants at a later

Kl

stage. l h .}:_‘i iﬁi j’_ .J ALY ®
Findings on i.h}“il:!iﬂﬁﬁi‘ﬁ!ﬁ#ﬂ__h}' the respondent.

F.1 Maintainability of complaint.
The respondent contended that the present complaint filed

under section 31 of the Act is not maintainable as the project
is monitored by the Supreme Court of India.

The authority, in the succeeding paras of the order, has
observed that the case which are being monitored by the
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Supreme Court of India are totally different matters. The
respondent is in contravention of the section 11(4)(a) read
with proviso to section 18(1) of the Act by not handing over
possession by the due date as per the agreement. Therefore,
the complaint is maintainable.

F.Il Objection regarding jurisdiction of authority w.r.L
buyer's agreement executed prior to coming into force
of the Act.

44. Another contention of the respondent is that in the present

= L
| S B T

case the flat buyer's agF,ﬂ ]
the date when the Act c ,.

as executed much prior to

ito force and as such section 18

of the Act canno g appl Iﬂ{tﬂ.,ﬂle present case. The
authority is of ] Wi ﬁgﬂ ﬁ?eiﬁ-ﬁ_.;?q{: provides, nor can

be so constfugd; that 'al_i prewinus aﬁl‘e—:e_lhents will be re-
written after €o lng_r'in;u“gprﬂ; ﬁl‘,f the ‘Act. Therefore, the
I : dulgs aﬁd J'grélu‘mﬁrr&have to be read and
ly. Tﬁ&wﬁrﬂh; Act has provided

for dealing with b;i'f{iﬂ qgg_i:iﬁ;e-'Nb;ﬁuisiunsfsttualiun in a
specific/pa r ﬁan.mr-_i;ga;i sltlglptinn will be dealt
' E‘? and the rules after the date of

coming into force of) the “Actand' the Tules. Numerous

provisions o

interpreted h

with in acco

provisions of the Act savée Eﬁé'ﬁruﬁisiﬁh{ of the agreements
made between the buyers and sellers. The said contention has
been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 2017)
which provides as under:

“119. Under the provisions of Section 18, the deiay in
handing over the possession would be counted from the
date mentioned in the agreement for sale entered into by
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the promoter and the allottee prior to its registration
under RERA. Under the provisions of RERA, the promuoter
is given a facility to revise the date of completion of
project and declare the same under Section 4 The RERA
does not contemplate rewriting of contract betweern the
flat purchaser and the promoler....

122, We have already discussed that above stated
provisions of the RERA are not retrospective in neture.
They may to some extent be having o retroactive or guasi
retroactive effect but then on that ground the validity of
the provisions of RERA cannot be challenged. The
Parligment is competent enough to legislate law having
retrospective or retrpactive effect. A low can be even
framed to affect subsisting / existing contractual rights
between the partiesin the larger public interest. We do
not have any doubt i gitrmind that the RERA has been

framed in the (Bl t after a thorough
study and distuss _': he highest level by the
Standing imibtee W{%@miﬂe: which
submitted ity detoiled pERaERt N () )

L et e u L2
/173 of 2019 titled as %El'gir: Eye Developer

ver Singh D h(ya:m u‘i'd'léﬂiated 17.12.2019

the Haryana Real E fate \ Ilq'%e Ili]ﬁrm,l has observed-

\ ] f
“34. Thilg keep g iniview our aforesaid j.f.!l:l‘ifsﬁﬂﬂ.. we
are of theiconsideed opinion that e  provisions of the
Act are qu 1% ." 1) u_."r'-. _ﬂwh £ in ﬂpemt.l'n-n and
i he appiil gble L _l 2 QUEEE H’=4 .. ale entered ntg

eviefl pripr Lo coming ‘o operation-of the Act WHEre (NE
fransaaeon d a5 Iﬁ_l.ﬂ4\1ﬂla mpletion. Hence in
o a ! !

L

case o ' elay f_-E 2 offe :.l__!r aliver] l|'_ as per the
terms and conditions of the agreement Jor sale the
allotteé shall | be) entitfed to | the interest/delayed
possession charges-on the.reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair and
unreasenable rate of compensation mentioned in the
agreement for sale is liable to be ignored.”

46, The agreements are sacrosanct save and except for the
provisions which have been abrogated by the Act itself.
Further it is noted that the flat buyer’s agreements have been
executed in the manner that there is no scope left to the

allottees to negotiate any of the clauses contained therein.
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Therefore, the authority is of the view that the charges payable

under various heads shall be payable as per the agreed terms

and conditions of the agreement and are not in contravention

of any other Act, rules, regulations made thereunder and are

not unreasonable or exorbitant in nature.

G. Findings on the relief sought by the complainants.

Relief sought by the r.umpjainants The complainants had

sought following reljef[:j

(1)

(i)

“ tu complete the project &
ﬁﬁ&k}iﬂ% of thesubject flat no. B5-902,

Pars\pﬁﬁ?mmﬁ. 9&@!‘{%3,. Gurugram, Haryana

==

wnq-l @Zﬁarkings & uther facl l’tiuesd.Ir amenities etc.

e rﬁﬁﬂ&ndﬂni to payr Intereat on paid up

?ﬁ [!3,4[}8 }'i for every month of
deia}r\fﬁi‘m Ifte dfue &atvf n[j:’omﬂ!un i.e, till handing
over ui}ﬁmﬁW\f after obtaining/grant of

:H ﬁ\cﬁ" F mgmf%v the concerned

Dtrgﬂ?

In the present l;hmplﬂ_ﬁl;. the complainiants intend to continue

with the pmiect and are seektng delay possession charges as

provided under the proviso to section 18(1) of the Act. Sec.

18(1) proviso reads as under.

~§ection 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
paossession of an apartment, plot, or building, —
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Provided that where an allotteg does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, tifl the

handing over of the possession, at such rate as may be
prescribed.”

47. Clause 10 of the flat buyer's agreement provides the time

period of handing over possession and the same is reproduced
below:

| T
Egt

block in which th "f f

period of six(6 --':?H-"w -' eipt of sanction of
huflding plaus/ |révise j plans and
approvals af cer ties including the
Fire ‘S n-Deptt. Traffic
Deptt +F artral Dep nng,lyrequrred
for [cathmiencing ond ¢ fp an d rrultmuctmn
sulb J a%:é}:ﬁfi.t& from
a gu{f non-aviilablfityof building

mat - dT.': utes ﬂ‘uﬂh‘ﬂ'ﬂprjfuwrk ﬁ:lr‘::e

gL, }qndthf:nﬂtmi R
48, At the incep r e#nt tuﬁgm};;fent on the pre-set
possession clause : %#m?j‘j.ﬂgreement wherein the

possession been _to in numerous terms and

conditions, far Elyngt@&ﬁsignd in numerous
terms and ¢ el draﬁ:mg of tkﬂs clause is not only
vague but TE %U {gdi-é‘lﬁ #airf:-uf nf’ the promoter that
even a single default by the allottees in fulfilling obligations,
formalities and documentations etc. as prescribed by the
promoter may make the possession clause irrelevant for the
purpose of allottees and the commitment date for handing

over possession loses its meaning. The incorporation of such

clause in the buyer's agreement by the promoter is just to
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49,

evade the liability towards timely delivery of subject unit and
to deprive the allottees of his right accruing after delay in
possession. This is just to comment as to how the builder has
misused his dominant position and drafted such mischievous
clause in the agreement and the allottees are left with no
option but to sign on the dotted lines.

Admissibility of grace period: The promoters had proposed
to hand over the p-uaseasmi;ﬁfxtlw apartment within a period
of 36 months from the datecommencement of construction of

..m+
‘htheflat is located and has sought

Agf"-ﬁ _,B‘npnths on receipt of
&‘%Eldinguplans#euised plarrs and all other

gsanction of t

approvals i concerned ﬂuﬂmﬁﬁqﬂh subject to force
majeure, rﬁﬁ-ﬁrqsnﬁmms fram. ﬁn_'f authorities, non-
availability uﬁding "mateﬂalé ‘of dispute with

nMrﬁ.imEtances beyond the
fﬂﬁi&é't"to‘ﬁmﬂly payments by the

flat buyer(s) EI‘EE Kg@mwﬂaﬁd that asking for the
extension offitimedi ‘the gonstruction is not a
statutory right upr Eﬂt hieﬁﬁbmﬁd‘ed’ln the rules. Thisis a

|
concept which has been evolved by the promoters themselves

contractors/

control of develup -

and now it has become a very common practice to enter such
a clause in the agreement executed between the promoter and
the allottees. Now, turning to the facts of the present case the
respondent promoter has neither completed the construction
of the subject project nor has obtained the occupation

certificate from the competent authority till date. Itis a well
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50,

51,

5.

settled law that one cannot take benefit of his own wrong. In
the light of the above-mentioned reasons, the grace period of
& months is not allowed in the present case.

Admissibility of delay possession charges at prescribed
rate of interest: The complainants are seeking delay
possession charges, proviso to section 18 provides that where
an allottees does not intend to withdraw from the project, he
shall be paid, by the promjoter, interest for every month of
delay, till the handing uﬂe}’ﬁ%ﬂ"ﬁessmn. at such rate as may

{ ot bt Iaw £ [Proviso to
section 12 secﬂan 18 uﬂd subsseetion (4) and

subsection (7) of section 19] | b=

(1) the pq.-ﬁ;e prﬁm’b Lo g-@ 12: section
18: and Sub- ' and } of section 19, the
"interes '-J' thé r b;r_; eState Bank of
India higies n fﬂgrq g +2 9.
Provided H;nﬂ:lq_“mgi the. Stqrg,ﬂuﬁk cy’ India marginal
cost of le £ - in use, it shall be

replaced by 5 ng rates which the

State Bank o mdm m m_m tima to time for lending
to the ' g a_ \ JI }
The legisla fsr sdom in the subordinate legislation

under the prﬁﬂhhn d:f' ﬂula‘:lgS_T the rﬁlqs. has determined the
prescribed rate'i;l’ nterest. Tktﬁ rate uf interest so determined
by the legislature, is reasonable and if the said rule is followed
to award the interest, it will ensure uniform prac tice in all the
cases.

Consequently, as per website of the State Bank of India ie.,
https://sbicoin, the marginal cost of lending rate (in short,
MCLR) as on date i.e., 26.11.2021is 7.3 0% p.a. Accordingly, the
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53.

54.

55,

prescribed rate of interest will be marginal cost of lending rate
+2% i.e.9.30% p.a.

The definition of term ‘interest’ as defined under section 2(za)
of the Act provides that the rate of interest chargeable from the
allottees by the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay

the allottees, in case of default The relevant section Is

reproduced below: ~ S5~
“(za) "interest” m rams the rites of interest payable by the
promoter or the alla -:_.1.'; 15 .ms-e may be.
Explanation. —FEorthe purposeof this clause—

(i}  the rate of {pterest chdrgeavie l;f:e allottee by the
promoter, in-fgse ofde : ual to the rate of
interest he Pt J fﬁhl‘e to pay the
all afe of default;

fii]  theinte ; n;.-ub!e by the c_prumuter to m‘n,\! uHmtee shall
be from & F prom mﬂra:ﬂved uapmaum or any
part t ' i;fl'nl:rﬂ.l'ﬂ-,ﬂ part thereaf and
interest thievean I refunded, and the fterest payable by
the allottee o the pr sha be the date the
allottes deféiltsin paymel tﬁ, ) parmr:hedute

it is paid:”

Therefore, intere ~ payments from the

complainan EEE p escribed rate le.
9.30% p.a. b ré Jw ch is the same as
is being grin;%dd? the| complainants in case of delay

- -\. 'l._- "‘\-\. -
possession charges.

On consideration of the circumstances, the evidence and other
record and submissions made by the parties, the authority 1s
satisfied that the respondent is in contravention of the section
11(4)(a) of the Act by not handing over possession by the due
date as per the agreement. It is a matter of fact that the date of

commencement of the subject tower, where the flat in
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56.

57.

question is situated is 17.02.2010. By virtue of flat buyer's
agreement executed between the parties on 24.03.2007, the
possession of the booked unit was to be delivered within 36
months of the commencement of construction of the particular
tower/ block in which the flat is located which comes out 1o be
17.02.2013 excluding a grace period of 6 months which |s not
allowed in the present case for the reasons quoted above.

Accordingly, non- mmphaqﬁ-pf the mandate contained in
section 11(4) (a) read wi
on the part of thf.:,--

complainants ar ﬁ*l‘ elaye

prescribed raﬁerﬂnﬁ-ﬁh&ﬁﬂ% p.a.. for every month of
delay on ttf@aﬁuunt paid by the 1',,lz’»‘.m't‘|:n‘&:.11:1:;1“rs to the
respondent he &ueﬂaté of possession Le., 17.02.2013 till
the offer of és\ssfpmnf |Eha subject flat after obtaining

occupation :erhﬁ\@‘biﬁq‘l@e ;uni'pghnt authority plus two

months or handing’ nsg‘ruaf ]JDSEESEL‘JTL ‘whichever is earlier as

per the pro iﬂ[l] uf“ﬂze traad with rule 15
of the rules mé‘gz ﬁuf ﬁieﬂ:i

Directions ﬁ'f'ﬂ]é authority L P VAN

Hence, the authurit;,r hereh;-,r passes this order and issues the
following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

i The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession le, 17.02.2013 till the
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iii.

offer of possession of the subject flat after obtaining
occupation certificate from the competent authority plus
two months or handing over of possession whichever is
earlier

The arrears of such interest accrued from 17.02.201 3 till
the date of order by the authority shall be paid by the
promoter to the allottees within a period of 90 days from
date of this order and@mrest for every month of delay
shall be paid by the prom ter to the allottees before 10%
-ﬁ?"par rule 16(2) of the rules.

FAURRT 4
The cnmplz 1‘ aIE&st.f;ErEd“ to pay the outstanding

of the subseque

dues, if ,ﬁJtEI{‘bab ':mfie Hu&- payments from the
cumplalﬂan and interest. on accaunt of delayed
pussess‘:ﬁ argés ’E;c ﬁ paid by Lﬁe'ﬁeﬁpundent shall be

equlmhl? *ﬁ:\ ]?re ri!‘,l-e::l ahfmtere&tle 9.30%

per annu

The rﬁpuﬂé&h&j‘ﬁlﬁﬁiﬁﬂﬂnﬁe anything from the

complait gnt part of the builder buyer
a ﬁ E yINMY
greem ;

i J-"

58. Complaint séndpgis{mkedaaf |

59. File be consigned to registry.

V) — = e
(Vijay Kimar Goyal)
Member Chairman

(Dr. K.K. Khandelwal)

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 26.11.2021

Judgement uploaded on 22.12.2021.
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