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| /. ORDER:

1. The present E_pm‘plginﬁﬂat_eﬁ_l?;.ﬂ 2.2021 has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development]) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for viclation of
section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,
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responsibilities and functions under the provision of the Actor

the rules and regulations made thereunder or to the allottee as

per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount

paid by the complainant, date of proposed handing over the

possession, delay permd, 1ﬁ;ny have been detailed in the
following tabular form: “kﬁ_ ; :

Description

f " f Court Premier.
" [ Group Housing Colony

g of 2009 1ssued on 24.07.2009

valid up to 23.07.2024

3 Hameﬁftﬁe

EE @ce automation products

,_Bﬂ L)‘,li}ndﬁnthers
~ 3/

holder \\}. S~

b, Rera r&g!strauﬁ‘na-..._ frﬁ'nf'zﬂ' 18

r 5.90625 acres

building plans

7. : ; 018

B pategl ~| 101 1] {lptu:&uia
comrhentementof | _|{as'per project details]
construction

9. Date of sanction of 10.04.2012

[as per project details]

10. 0Old unit no.

Apartment no. 702, 7 floor,
tower-3N

[annexure C-5 on page no. 58 of
complaint]

11 0ld unit area
admeasuring

183.01 sq. ft. of super area
[annexure C-5 on page no. 58 of |
complaint]
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12. | New unit no. Apartment no, 1001, 10th floor, '
tower-3P
[annexure C-8 on page no. 106 of
complaint]
13. | New unit area 183.01 sq.fu. of super area
admeasuring [annexure C-8 on page no. 106 of
complaint|
14, Date of execution of 27.01.2012
first flat buyer's [annexure C-5 on page no. 56 of
agreement complaint]
15. Date of execution of | 09.05.2015
second flat huyerfﬁr {1 | [annexure C-8 on page no, 106 of
agreement - B eomplaint]
16. | Total consideration T [Rs.94,80,010/-
(Basic sale p fol b pa:.rment plan on page no.,
4
4 L1 B1-0f €0 mplaint]
17 [Total amfomit,”1 | | R&BS;44,956/-
payableby the e, #ﬁagﬂ*hd.ﬂﬁ of complaint]
P e B =\ |
18. | Due ¢ .’: of delivery 7| 09711, Eﬁia
of posse sion s ' E) j*daﬁ calculated from the
clause p 10 Tof ate of. ion of second
gocond © agreement d *
ie, ‘Apartment of execution of
within the period o ﬁemem is later than
36 monthss_] u;sRE: e of construction]
grace period of B
months  from M B
date of executi '%i 1 g A Y i_ﬁ
the a ,m.rienthyyﬂr _
ami:‘? !ny-gﬂthﬂ.- 5 1< A
company orsanction ' "
of building plans or
commencement  of
construction,
19, | Occupation 12.04.2021 of the earlier unit
certificate date allotted which has no concern
with the present unit.
[annexure R/1 on page no. 19 af |
reply] |
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[For the reallotted unit OC has
not been obtained] |
20, Offer of possession Not offered

21. |Delay in handing 3 years 1 day

over the possession [calculated from the second
till the date of |agreement]

decision Le,
10.11.2021

20. Status of project Ongoing

Facts of the mmplalnfr &‘“’1

£ er _Ebu;i"ent ‘developed a newly
launched pr eﬁ? tjamely nrﬁg aster ;:\&uﬁt premier’ located at
sector 85, Gurgaon, Haryana: Ba ed upo n{fhe assurances and
: :‘gsppnﬂ,ént ﬂmt they have an
mternatlunal 2pute of d v plng yﬁ@}ﬁng residential and
commercial cur&peeka Ii'l dtﬁemnt ;farts of the country and
they deliver high quawﬁwith supe rior functionality
within the aﬁ ﬁid tﬂa}*alhr,qcegar}r approvals
and sanctions have alrea y 1im;t&n taken, the complainant
booked and hegii&tgﬂdﬂdrﬂ'*:es{déuﬁatapament in the said
project.
That as per the schedule of payment attached with the
application form, the complainant was required to make a
payment of Rs.512,875/- at the time of registration, out of
which the complainant had made a payment of Rs.5,00,000/-
on 08.12.2011 vide a cheque bearing no. 313623 dated|
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2511.2011. That vide a letter dated 20.12.2011, the
respondent informed the complainant that he has been
allotted a 3 BHK + S apartment in the said project bearing unit
no. 702, second floor, tower no. 3N, ad measuring a super area
of 1970 sq. ft. That the total cost of the said unit is Rs.
97,02,464 /-.

That as per the payment plan, the complainant further paid a
sum of Rs. 957,778/+ vj{aﬂa gheque no. 359892 dated
09.01.2012, which was gy_%ﬁfitﬁin 30 days from the date of
registration. TW@J}M» to "‘ﬁw said payment, the
complainant and“ﬂ'lq..l‘%pﬁndaﬁf*’entﬁd into an apartment
buyer agreeu'{ﬁ'rf ﬁ.‘ated 27.01. EI}IE As per the terms of the
agreement, t%st ssion-of the satd a?artment was to be
delivered wi ﬁqﬁnnthsﬁ:lus a grm:& permd of 6 months,
from the date"ql.'w{&qitinn ofthe agmemeu’t i.e., January 2015,

That as per the &em'apﬂﬁ“ of the respondent, the complainant
‘£ REV_»
kept depositing the due e Afroutit to thE respundent and has till

date dep us:t% %A‘iﬁﬂé Eﬁe fﬂ-al unn;lde ration amount

i.e, Rs. 89 44?955}

-'l.ll

That in the manth of May 2014 the u:umplainant visited the

J'-.

site of the project to see the progress of the said project. That
not only the complainant was shocked to see that the said
project was far from completion but also that a new tower has
been constructed right in front of tower 3N, which was never

in the layout plan circulated at the time of registration. Itis to
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he noted that on enguiry with the concerned person of
respondent, present at the site, it was informed to the
complainant that the said new tower has been co nstructed for
the economically weaker section (EWS) and further admitted
that this is a change in the layout plan which was never
informed to the complainant or any other allottee,

That the complainant wrote an email dated 23.05.2014 to the

respondent informing th 'atﬂunstmcnun of a new tower

which was never in th.é lﬁyﬁuf -1‘.:1an was without any prior
intimation and hg,ﬂffitaﬂg\ Ftia;rrg?\!d the advantage of the
location of thefu_m?é‘;-ﬁﬁ 'Hmt Hi& cﬂ’mp‘lamant vide the said
email dated :gia,ﬁ%;ﬁuu further mfnrmr.-ti the respondent that
had this beer a\pért of thig-original I,ayﬂﬁt J_J}an he would have
never booked a wnlt{n tower 3N and therefore requested the
respondent tc"i Eugéogk mnmlaham an alternate flat in the
layout which is h“&l;m: lm:ated and eguivalent from the point of
location which was En']‘h}'ﬂ i\;'mwer 3N in the original layout
plan. That thﬁm.?h g@;inpgﬂ:uﬁmmﬁmmhs on several dates
and visits h}"fﬂ.’_l& cumﬁiaman; to the office of respondent the
cumpiamantﬂfl.iﬂig  selected'an altérnate apartment.

That the respondent issued a fresh allotment as well as re-
allotment letter dated 09.05.2015 to the complainant
informing the complainant that the old apartment no. 3N-702
in aster court premier project issued to the complainant
stands obsolete and the new apartment no. is 3P-1001

admeasuring a super area of 1970 square feet has been is sued
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to him. That on the basis of the letters dated 09.05.2015, a
fresh apartment buyer agreement was executed between the
complainant and the respondent with the same terms and
conditions as mentioned in the previous agreement, The said
fact was acknowledged and admitted by the respondent vide
its letter dated 30.12.2015 wherein it was specifically and
expressly stated that the rqa_llntment letter of the new unit

shall be governed with e ter hm:l conditions in the buyer’s

apartment agreement exe&i}l:aﬂ fﬂr the erstwhile apartment,

i """‘{.I""i S

including the pruv}ﬂiﬁ [ci‘r#laﬂ;l‘lnﬁ over the possession of the
unit as well as q,ﬁle ﬁngﬁ’;ﬁlﬁgvﬂ":;r the possession, if any.
That the mtﬁ ﬁqﬁﬂderﬁnn ["ﬂr the' nﬂw apartment is Rs.
944‘3533;5_* A0 1) 1"'”

That the cu}ﬁﬁla rﬁ had atre;ldy ft‘nad-e Ji payment of Rs.
91,22,986/- thﬂg;%e purchase of the éxstwhile apartment

That the cost uhﬁ%nﬁl?ﬁhﬂe Hf‘mm included preferred

location charges (P ng"tu 1,78,028/- which was
not a part n@.ﬁ% fﬁﬁ{l §®@enh '_@mt* Euz: said amount of
Rs.1,78,028/- was rt':ﬂ,m-:ie}ha:k Lo the cumplalnant and was
ackn uwledgid' And ﬁd!ﬁ:lﬁaf’byﬁhé I,'ESPE! adent in its payment
receipt dated 09.05.2015. That in view of the above, the
complainant has paid a to tal amount of Rs. B9,44,958/-.

That as per the assurances of the respondent, the said project
was to be completed by January 2015 but on repeated enguiry
by the complainant, the respondent admitted thatout ofthe 12

rowers, it would develop only 5 towers first and the rest of the
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rowers will be developed later. That on enquiry of the same
with the concerned persons present at the construction site,
the complainant was informed of completely contrary facts as
per which the construction of the towers shall take some time
and <hall be handed over together. That aggrieved by any
specific answer by the respondent, the complainant wrote
various emails on several dates 03.12.2018, 14.12.2018,
91.12.2018, 19.03. Eﬂlﬂ"s_l' * '-"@ﬁ 2019 to the respondent
ﬁf,pnsaessmn of the apartment.

IeeF{ dé]ﬁ}upg the same by giving

7
new dates of 1 on un@pﬁ;eﬁ( or the other vide

ema!lsdated?ifﬂ 5018,90.11.2018, 02012019, 27.03.2019,
25.06.2019 1@ 11 ;.Gzl.'l..:l'ha’ttﬁp respohdent vide its email
dated 27.03. e q:_-,umizlain ati!: cgtaguncal]y mentioned
that the ]J-DEE&&ESIE:E? f the aparﬂneﬁ!rstﬁll‘he handed over to
the complainants ’tg%‘ﬁﬁ'c qi;q\rtﬂr' of 2020, however, the

“?.r'n\.il

complainant has til atarnmr{ven received an offer of

asking about the actual |

However, the res

possession | @% &:a}p&sesﬁ@ of the apartment. That
the com piam;_z;_m g rear.lr:.,r ﬁepumted @ﬂ% 950, of the total
consideration |:‘fﬂ EI::"U

That the -:-::-mplamant has till date did not receive any offer of
possession from the respondent despite having paid almost

9544 of the total consideration amount The complainant is

constrained to approach this hon'ble authority under the Act

seeking directions to the respondent to pay the complainant

an interest at the rate of 18% per annum date of deposit till the

PageBol Z4
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date of handing over the possession of the apartment as

delayed possession charges.
C. Relief sought by the complainant:
13. The complainant has sought following relief(s):

(i) Direct the respondent to pay an interest at the rate of
18% per annum from the date of deposit till the date

of handing over ﬂ,‘qlﬁﬂmﬁsessmn of the apartment as
"'-H‘.: =

delayed possessiol

15. On the date of b nng.n‘the au]fhunnr explained to the
r&spnndentfpl}oéa}w‘fﬂ#ﬁiﬂﬁﬂuntﬂﬂenﬁﬂn as alleged to
have been c:mﬁm”itfed in relation te section 11(4) (a) of the Act

"I .-\J |

to plead gml‘qu not to-plead puilty. '|' '

D. Replyhythém&hﬁnbedt '[ | |l -.J ol

The respundenth@ cante w‘ﬁ the. ﬂnmplﬂlnt on the following
grounds: - > .\.,,..r

14. Thatthe cnmflaint h@urﬁ%eﬂm belaaurhpnl:;.r, besides being
misconceived and erroneous, Is untenable in the eyes of law.
The mmplaqfaﬁt has fnmﬂjrﬂﬂed 'nqﬁsé’lf in filing the above
complaint before this authnrl‘q,r as the reliefs being claimed by
the complainant cannot be said to even fall within the realm of
jurisdiction of this authority.

15. That the complainant has been allotted unit in tower 3P which

is adjoining to the above-mentioned towers for which either

occupation certificate has been received or fire NOC has been|

applied. That internal finishing work is going on which shall be
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i —

completed very soon and thereafter, the answering
respondent will apply for the requisite permissions and once
the requisite documents/ certificates are received by the
answering respondent, the possession shall be immediately
handed over to the complainant as the raspondent is not
running away from its duty of handing over the possession of
the unit in question.

—

16. That the rival cuntenl:lnmmﬂhﬂ complainant regard must be

had to the sequence uf f 1; :;;:_-

o The cnmplajﬁsat I;mﬂi_ _ cl.‘rnﬁ the respondent and
had e::p fl’. E_WEIEEE puﬁ:‘nase apartment from
the re#:ﬂ ent after thurnugh 1mneqtlgatmn and site

"L‘i'ne apartmﬁ.-nt buyer ' agreement between
cnmpléllﬂﬂt,llaﬂd the' respondent was willingly and
cnnsensﬁqﬂ%w Mhinant in the year
2012. h\ﬂfi":E mere$ /4

e That during ﬂ:,ft t||_|me g,wﬁt petition was filed in the

Hon hlé Fﬁg‘g Ggutt@f?unlah and ‘Haryana titled as
“Sunil Singh mMm;st:yFuf Environment & Forests
Fara}raﬁ‘}m‘ah"" which was numbered as CWP-20032-
2008 wherein the Hon'ble High Court pursuant to order

dated 31 July 2012 imposed a blanket ban on the use of

ground water in the region of Gurgaon and adjoining|

areas for the purposes of construction.
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s That by the orders of High Court the entire construction

work in the Gurgaon region came to stand still as the

water is one of the essential part for construction.

s That the respondent had to arrange and procure water
from alternate sources which were far from the
construction site.

» That the 51nw~du_wrin the construction work and
difficulty in arrang
the cunstrucﬁgn:'t _itlnnal money has been

f&@gw-‘?md complainant, even

Etuﬁ of the prglectﬂas increased because of

the uré,ﬁ i]ilh:;..r n"f Water in tm-. aﬂmmmg areas of

] f._ﬁul’ﬁchent water required for

demanded

though

Gurga r
17. That the I:mq%l gteghteﬂ far the ahﬁ?.re said project was
contributed b}'ﬂa’ﬂ}}b{rﬁum;uf hq&hﬂlﬂms who contributed
around 19 ﬁr:rea"'l’haﬁ' one Bﬁo@ﬁc& ‘automation products Pyt
Ltd. had also approa r;hmppndent with 5.8 Acres of land
which was cghﬁagu@wg@iﬁkemmaggregated by the

respondent a(rrdHE mqu::stg;hhamspn ndent to make the said
5.8 acres of Wafdl" :fwnbﬁ‘i:;?'ﬂ'ﬁ‘ a part of the land already

aggregated by the respondent, i.e., 19 acres. Accordingly, a
collaboration agreement dated 22.10.2007 was executed
between the respondent and BE setting out the terms and
conditions of the collaboration. The said collaboration
agreement also provided for the area entitlement of both the

parties in the area to be developed on the 25.018 acres and the

Page 11 of 24

e L



& GURUGRAM

18,

19.

20.

HARERA

Complaint No, 994 of 2021

same was to be calculated on basis of saleable area attributable
to 5.8 acres as contributed by BE. However, the land
contributor e, BE indulged in frivolous litigation and put
restraints in execution of the project and sale of apartments.
That the complainant cannot invoke the jurisdiction of the
hon'ble authority in respect of the unit allotted to the
complainant, especially when there is an arbitration clause
provided in the aparquﬂ%b‘d%fﬂ’g agreement, whereby all or
any disputes arising ﬂut*":_;_é %lching upon or in relation to
the terms of thef.raﬁj a neumen,i‘“qr its rermination and
respective ri ' atl s, .S to he settled through
arbitration. ? 'hrj \ "' '

That the f:uﬁs%nt ni; s a(g l%' misconceived,

grnundless nd ﬁta{;nal;lle in 'Ian and the complainant
cannot be all&.fggt tLal? ﬁvantaﬁffhe adverse situation
prevailing agai n&hﬁnﬁb&nﬂmt 'Ih'g} the alleged delay is an
unfortunate :unseq\ﬁlzeﬂnﬂaevenfwhtch was not under the

control t-fth eﬁ: %g :;:eiugjeureeventltnshumbl}r
submitted that the constru unfﬁevelupmem of the projectin
question is ||iﬁﬂi emﬂh"g

That the complainant has not apprnached this hon'ble

authority with clean hands as he has concealed material and
relevant facts and has pleaded wrong facts to this hon'ble
authority with a view to deliberately mislead this hon'ble
authority. The complainant has not mentioned in the

complaint that major portion of the project has been

Page 12 0f 24
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21.

22

23

completed and possessions have been offered to various
allottees after obtaining valid occupation certificates and fire
NOC for various adjoining towers. Therefur_e, the complainant
is guilty of suppresio verl and suggestion falsi before this
hon'ble authority.

Jurisdiction of the authority

The respondent had rmsad»%f_hlm;tiun regarding jurisdiction of
authority to entertain the sresent complaint and the said

objection stands reje, s hority observed that it has
r jurisdiction to adjudicate

territorial as well's {BFL atte
the present -.:qéﬁ‘fq:- ¢ fotthe reasons given below.

jurisdiction -::nf ﬁ#‘ﬁumnnm Gurugram
shall be entire GurM&inﬁur all purpose with offices

situated In Mg 'ﬁfithﬁ présent case, the project in

question is ﬁituﬁtéd tll‘iin tﬁe Eﬁnﬁiﬁg area of Gurugram
District, theqefure this auﬂmr!hr has complete territorial
jurisdiction to deal with the present complaint.

E.1l  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottee as per agreement for sale.

Section 11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Page 13 of 24
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Be responsible for all ebligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allortees, as
the case may be, till the conveyance of all the apartments,
plots or buildings, as the case may be, to the allottees, or
the common areas o the association of allottees or the
competent autharity, as the cose may be;

Section 34-Functions of the Authority:

24.

F'r

25,

obligations cast upen the pramoters, the allottees and the

real estate agents un ',-f_\hfﬁ'-ﬂct and the rules and
B by B o Tl L

regulations made thersunder..

50, in view of the ‘Emﬁsluns of the Act quoted above, the
ol Rl 7, ndl &%

plete jurisdiction to decide the complaint
oy = Wi SR %

authority has com
regarding nm;cumpllance of :r:ubligatiuns by the promoter
i .'g 4 - A T i

leaving aside compensation which is to be decided by the

= & 4 -

adjudicating Efﬁcer if pursued by the complainant at a later

“Ninl F AL,

SN | L
Findings on the ﬁmﬁ?ﬁfﬁdhﬁ the respondent.
F.I  Objection re cti"tglyainanllg is in breach of

vimaaonf s
| n i

il

agreement f
gr |

The respondent had-raised.an objection for not invoking
arbitration proceedings as per the provisions of flat buyer's
agreement which contains provisions regarding initiation of
arbitration proceedings in case of breach of agreement. The
following clause has been incorporated w.r.t arbitration in the
buyer's agreement: [Clause taken from reply as the FBA is not

on record]

“50. Arbitration
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All or any disputes arising from or out of or touching
upan or In relation to the terms or farmation af this
Agreement or its termination, including the
interpretation and validity thereof and the respective
rights and obligations of the Parties shall be settied
amicably by mutual discussion, failing which the same
shall be settled through arbitration. The arbitration
proceedings shall be governed by the Arbitration &
Conciliation Act, 1996, or any statutory amendments,
madifications thereof for the time being in force. The
arbitration proceedings shall be held at the corporate
office of the company alone at Gurgaon stated
hereingbove by a Sole Arbitrator who shall be
nominated by the company, The allottee hereby
confirms that he/she shall have no ohjection to this
appaintment The courtsat Gurgaon and the Punjob &
Huryana High court at Chandigarh alone shall have
the jurisdiction.”

26. The authority ﬁgﬁb}m&;@@%ﬂia{ thejurisdiction of the
authority calf’l:ﬁ be fettered by the existence of an arbitration
clause in theazlﬁrar 5 ain_% ntasitmay be poted that section

l.. i 4 Ly . 3
79 of the Acgtﬁg:l*sﬁh jiri . iction ué_.t_iﬁL?murts about any

matter which M%?Mlq;ma pﬁwmﬁ&ﬂ%tﬁ}s authority, or the
Real Estate Appnll;f_%*['rihunalThu& the intention to render
such dispute%i_lﬁ gnnﬁrﬁ@ﬁ%emg to be clear, Also, section
88 of the h{:ﬁjﬁégsféa’f W@’?ls{mﬁ% ?‘E-I':his Act shall be in
addition to andnot inderogation of the provisions of any other
law for the time being in’force. Further, ‘the authority puts
reliance on catena of judgments of the Hon'ble Supreme Court,
particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has
been held that the remedies provided under the Consumer
Protection Act are in addition to and not in derogation of the

other laws in force, consequently the authority would not be
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27,

bound to refer parties to arbitration even if the agreement
between the parties had an arbitration clause. Therefore, by
applying same analogy the presence of arbitration clause

could not be construed to take away the jurisdiction of the
authority.

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and
ors., Consumer case no. 701 of 2015 decided on 13.07.2017,

the Mational Consumer Dis utes Redressal Commission, New
B L

Delhi (NCDRC) has held that the arbitration clause in

Y
agreements between the complainant and builder could not

circumscribe the jurisdiction of a consumer. The relevant
F AN 7 | .H \ ‘:'. \

paras are rept‘lﬂduc'ﬂd below:

| T

“49, Support to the above view is aiso lent by Section
79 of the recently enacted Real Estate [Regulation and
Development) Act, 2016 (for short “the Real Estate
Act"). Section 79 of the said Act reads as follows: -

*29. Rar of jurisdiction - No civil court shall have
jurisdiction to entertain any suit or proceeding in
respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and neo
injunction shall be granted by any court or other
authority in respect of any action taken or to be taken
in pursuance of any power conferred by or under this
ace” [ =l 11¢] IL—=ldAT

It can thus, be seen that the said provision expressly
ousts the jurisdiction of the Civil Court in respect of any
matter which the Real Estate Regulatory Authority,
established under Sub-section (1) of Section 20 or the
Adjudicating Officer, appointed under Sub-section (1}
of Section 71 or the Reol Estate Appellant Tribunal
established under Section 43 of the Real Extate Act, 5
empowered to determine. Hence, in vigew of the binding
dictum of the Hon'ble Supreme Court in A, Ayyaswamy
(supra), the matters/disputes, which the Authorities
under the Real Estate Act are empowered to decide,
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are non-grbitrable, notwithstanding an Arbitration
Agreement between the parties (o such matters, which,
to a large extent, are similar to the disputes falling for
resolution under the Consumer Act

56 Conseguently, we unhesitatingly reject the
arguments on behalf of the Builder and hold that an
Arbitration Clause in the afore-stated kind of
Agreements between the Complainant and the Builder
cannot circumscribe the jurisdiction of a Consumer
Fora, notwithstonding the amendments made to
Section 8 of the Arbitration Act.”

8. While considering the issue of maintainability of a complaint
Tt I

before a consumer forum/commission in the fact of an existing

arbitration clause in ﬂl{ar'.'t-:lrl.l.&i;t'_:'le'l;.‘hq}rer agreement, the hon'ble

¢ e . _:E —?ﬁ E;sEmﬂur MGF Land Ltd. V.
Aftab Singh in revision petition no. 2629-30/2018 in civil
appeal no. .'??.IEEIIE-EEEIE of 2017 degldt;.-l_j on 10.12.2018

has upheld the aforesaid judglement of I*i_'_EDRIE and as provided

Supreme Courtin cgﬂsejtle

in Article 141 of the Constitution of India, the law declared by
LE i R W F=
the Supreme Court shall be binding on all courts within the

. N T

territory of India and a&urd@ngly, the authority is bound by

the aforesaid view. The relevant paras are of the judgement
= M EE H Y& 7

passed by the Supreme Court is repfud_ u_r:éd below:

“s5 This Court in the series of judgments os noticed
above considered the provisions of Consumer
Protection Act, 1986 as well as Arbitration Act, 1996
and lgid down that complaint under Consumer
Protection Act being a special remedy, despite there
being an arbitration agresment the proceedings
before Consumer Forum have to go on and no error
committed by Consumer Forum on rejecting the
opplication. There is reason for not interjecting
proceedings under Consumer Protection Act on the
strength an arbitrotion agreement by Act, 1996. The
remedy under Consumer Protection Act is a remedy
provided to a consumer when there is a defect in any

Pape 17 of 24
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goods or services. The complaint means any allegation
in writing made by o complainant has also been
explained in Section 2(c) of the Act The remedy under
the Consumer Protection Act is confined lo complaint
by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap
and a quick remedy has been provided to the consumer
which is the object and purpose of the Act as noticed
above.”

29 Therefore, in view of the above judgements and con sidering the

provision of the Act, the authority is of the view that

complainant is well within their rights to seek a special remedy

L eRlra A

available in a beneficial Act such as the Consumer Protection
Actand Actof 2016, igﬂs.-teac-l_ﬁf going in for an arbitration. Hence,
we have no hesil’ﬁl.:ihun ﬁ:ﬁ;&iﬁ;mﬁ this authority has the
requisite jurisltlilg-t}urn Lo Eﬁtéﬁél.rlu the ﬂ?i’é’_l!ﬂ‘ﬂlnt and that the
dispute does not require to be referred to arbitration

-ﬁ‘! ___.1:
necessarily. A\ A\ | | .||

"" f
G. Findings on tﬁ{gl}%ﬁfﬁ%mphmam

r %

\ﬁf?.-'f e\
Relief sought by the comiplainant: The complainant has
sought followingreliéf(s}: ) = ° ° * A

i. Directﬁueﬁreﬁﬁhﬁtﬁ‘l&tﬁp’a? an interest at the rate of
18% p%r ﬁnnqrh Hﬂm &B;date of d_EEI[.':rSit till the date of
han—:iing-twe-r--ﬂle pﬁssessiun of the apartment as delayed
possession charges.

30. In the present complaint, the complainant intends to continue
with the project and is seeking delay possession charges as
provided under the proviso to section 18(1) of the Act Sec.

18(1) proviso reads as under: -
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“spction 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to
give possession of an apartment, plat, or bufiding, —

Provided that where an allotteg does not in rend Lo
withdraw from the project, he chall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may

be prescribed.”
Admissibility of grace. pg’ﬁgﬂu The promoter had proposed

to hand over the possession of e apartment within a period

-
]

of 36 months plus grace peno 'sf.6 months from the date of
1 'R Y . A T
execution of thg&ﬁé*%@iﬁ%mt by the company

ins oF commencement of construction

or sanction
- HaaHy 3

whicheveris ater. The ﬂagbuyeﬂ&agre%ﬁam was executed on

09.05.2015 |and| the Construiction was | commenced on

s L

15.10.2013. 'i’{ié‘ H:.Jgt quygr’s;éagﬁeﬁmht;hqing executed later,

d&at&_ w&; of execution of flat
buyer's agreement.‘ - %ﬂ%&*ﬁ 36 months plus grace
period of 6 months expir pn09:112018;8ince in the present
case, the pmﬁu&dﬁ%gﬁgﬁm&lﬁsﬁniﬁe as grace period

and the aparﬂlﬁ;it Eﬁyﬁt’__’ nge.;.mEIlt incerporates unqualified

the due date is

reason for gr'aa;-: ;eﬁnd;exteh;:'led perﬁ:d of 6 months in the
possession clause. Accordingly, the authority literally
interpreting the same allows this grace period of 6 maonths to
the promoter at this stage.

Admissibility of delay possession charges at prescribed

rate of interest: The complainant is seeking delay possession

Page 19 of 24
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33.

34.

35,

charges. However, proviso to section 18 provides that where
an allottee does not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of
delay, till the handing over of possession, at such rate as may
be prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section Iﬂtnqd suh-.:eﬂian (4) and

¥ ti'ld'"' alg .r.-. to section 12; section
and sub—munn () and (7] of section 19, the
0 : ;hn[.[b.e.l:hesmmﬁ‘ank

hesermarginal 0! %‘;'egd?n? rate +2%.:
shat In cate the Srate F:nf ndia marginal
g mté-ﬂ{i:@#‘nut ey it shall be
reploced by such benchmark hnﬂfngpmmnach the
State Baiik of India may. ﬁf: fram timé.to, time for
lending 14 the g putbfic. |
The IEgislatu{Ej | I1t¥a'wf$d i‘n the 'shhnfdinate legislation

inrt ifthé;ﬁlﬁ . has determined the
fﬂhﬁﬁhr&tﬂrest so determined
by the legislature, isr ‘ n.a‘iﬂa-anﬁ if the said rule is followed

to award the%utf ﬂ 'ﬂ_kgemri;u{ifwﬁg practice in all the

Cdses.

under the pro s

prescribed rate 0 o

Ennsequenﬂy,_‘ﬁ lpﬁn wqpéf:g ﬁﬁ Ihe Etatﬁ Bank of India ie,
https://sbi.coin, the marginal cost of lending rate (in short,
MCLR) as on date ie, 10.11.2021 1s 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2094 i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za)

of the Act provides thatthe rate of interest chargeable from the
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36.

37,

allottee by the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay
the allottee, in case of default The relevant section is
reproduced below:

“(z0) “interest” means the rates of interest payable by
the pramoter or the aliottee, as the case may be.
Explanation, —For the purpose of this clause—

(i] the rate of interestchargeable from the allottee by
the promoter, in case-of default, shall be equal to
the rate of interes _I@I':h the promoter shall be
liable to pay Lﬁ& incose of default

s by the promoter (o the

1] '%lﬁ n‘ute the promoter

received e E:ﬁi Qt' nn;: thereof till the
date thesbmic and‘ interest
there of 'ﬂLam[ g ! payable by

r ,shu a:rgn the date
rne-n: :q prﬂmm-er

Therefore, deP&}n ;:uaments from the

i
complainant a%ge? atth sﬁribed rate i.e, 9.30%
by the respo ;,@te[r thze same as is being
granted to the co plaiti ﬂﬂﬁﬁﬁ of delayed possession
'-'-_.-_-'ﬂ"

charges. ¥ A X )

On cunsiderg$ A méﬁfﬂlﬁie on record and
suh:msmunsf’ _ﬁ]ﬂde Hy | rbntti ‘the | parties regarding
contravention nfprnvlsmns ufthe Act, the authority Is satisfied
that the respondent is in contravention of the section 11(4](a)
of the Act by not handing over possession by the due date as
per the agreement. By virtue of clause 10 of the second
agreement executed between the parties on 09.05.2015, the

possession of the subject apartment was to he delivered within
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38

stipulated time Le., by 09.11.2018. As far as grace period is
concerned, the same is allowed for the reasons quoted above.
Therefore, the due date of handing over possession is
09.11.201B8. The respondent has failed to handover possession
of the subject apartment till date of this order. Accordingly, it
ie the failure of the respondent/promoter fo fulfil its
obligations and respunsibmties as per the agreement to hand

aver the possession within the :?uiated period. Accordingly,

---

he date contained in section
11(4)(a) read with +1' : _' o section. 18(1) of the Act on the
part of the resgﬁ:@ ﬂE’ es‘&h}lsﬁbi Assuch the allottee shall
be paid, by qﬂ& moter, inte.rest for. eveq.a month of delay
from due d t_'tp pussﬂsﬁm{f fq,,. UQ 11%51]'15 till the handing
over of the pn'& sion aFtcr obtaining. m:cu;}atinn certificate,

from the mn}ﬁég *ut]ﬁuriiy plukﬁm) munrhs or handing

over of pﬂssaﬁ?ﬁkﬂ; ' ﬂ:ﬁr’as per the provisions
E RE

of section 18(1) of the }%ad-iﬁ'/m]e 15 of the rules and

s HARER

Directions of the auﬂwrilab -
\ _Jll 14 <

Hence, the authority here'l%y 'passaa this nrder and issues the

the non-compliance o

following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

i, The complainant Is entitled for delayed possession
charges under section 18 (1) of the Real Estate

Page 22 of 24|



g HARERA

-~ GUHUGRAM Complaint No, 994 of 2021

i

(Regulation & Development) Act, 2016 at the prescribed
rate of interest i.e., 9.30% per annum for every month of
delay on the amount paid by the complainant with the
respondent from the due date of possession Le.,
09.11.2018 till offer of possession of the subject flat after

obtaining occupation certificate from the competent

aurhurity plus two muntha or handing over of possession

o

. The cu% tIm pls dlrec'ﬂ?d mﬂpay the outstanding
if

dues, :&st n thfr ,ﬂue‘* ﬁyments from the
cumplainak ﬂ,m?' @account of delayed
possession chargéstﬂ Im parﬂ by the respondent shall be

EL‘]UIEI’D[E .g ﬂ g%@twﬁrﬁe é%nterest i.e, 9.30%

per annu

'_.-'!. 1_._l |

39, Complaint Etﬂﬂd‘:j'ﬂiﬁpﬁﬁeﬂ’ﬂf
40. File be consigned to registry.

Y| — CEN——
(V.K Goyal) (Dr. K.K. Ehan:lelwal]
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
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