HARERA

2 GURUGRAM [ Complaint No. 6284 of 2019
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
|
Complaint no. ¢ 6284 0f2019
Date of filing complaint: 19.12.2019
First date of hearing . 06.02.2020
Date of decision L 28.09.2021
|
!
|_1. Smt. Charu Gupta
R/0: - Flat No. 211, Princess Park Complainant
Apartments, Sector-6, Dwarka, New Delhi-
110075 s T
1. | M/s Shree Var
Regd. Office aty~ 30
Prakash Buil Respondent
New Delhi-1
L =
CORAM:
Shri Samir Kumar Member
Shri Vijay Kumar Goya Member
APPEARANCE w A ||
Sh. Joginder Lal K 1atri (A ‘ I Rl s tumplainant
Sh. Shalabh Sing%@ﬁf{ B}P&M]{\ /] Respondent
Varun Chugh and Sh. Rakshit dvocates)

ORDER

1. The

present complaint has been ﬁlld by

the

complainant/allottee under section 31 of I:hi Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
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HARERA
A GURUGRAM Complainﬁ No. 6284 of 2019

read with rule 28 of the Haryana Real Estaxe{ (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there

under or to the allottee as per the agreement for sale

executed inter se, ”*ﬂ&l
<333

{34 W
v

Unit and project related

The particulars of upi S, sale‘eansideration, the amount
paid by the co ‘date of handing over the
R0 |
possession, eri d, 1f any, *en detailed in the
following ta form: “TN 15
2 <
L b
. = yam
S.No. Heads -;-k 6‘-:-:_ _ | I - ?ﬁﬂh |
1. | Project name ardhman Mantra”,
RE or-67, Gurugram,
2. | Projec 4262 acres
3, e of the projec Group :”';"-'-j_,_; colony under
= e policy of low
i - B’ F
GURUG ﬁ*@&uﬁabf housing
4. | a) DTCP license no. 69 0f 2010 dated 11.09.2010

b) Validity status Valid till 30.042022
c) Name of the licensee DSS Infrastructure Pyt Ltd,
5. | a) RERA registered/not Not Registere&l

registered
6. | Unit no. 404,4% floor, tq?‘:rwer- I
[annexure- A on page no. 16
| I of reply] | B
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?i

Unit measuring

520 sq. ft.

[annexure-
of reply]

A on page no. 16

Date of execution of flat
buyer’s agreement

17.09.2011

[annexure-
of reply]

fun page no. 13

Payment plan

Time linkedi payment plan
[annexure- A on page no. 33
of reply] |

10.

11.

. {annexure- G on page no. 53
-‘ | of reply]

Rs. 19,10,035/-

12

|.

Rs. 19,80,097 /-

" and ap ro als of all

'ﬂn of the flat is

: pletedmﬂ:iﬁ

periodof thirty six(36)
ths from the date of

art of fo #datiunufthe

icular tower in which

lat is located with a

e period of six(6)

munths, on receipt of

ance f e building

building plans

g uthorities

ﬁre service
department ivil aviation
department, _Eraﬂ'ic
department, pollution control
department as may be
required fu‘ium mencing and
carrying of the construction
subject to force majeure
restrains or rJestncnnns from
any courts/ authorities, non-
availability of building
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materials or dispute with
contractors/workforce etc.
and circu nces beyond
the control of company and
subject to timely payments
by the flat buyer(s).

(emphasis supplied)

13.

Date of start of foundation

.‘,'," 2

14,

Due date of r:le]we

15.

16.

17.

14447 0f 2020.)

03.11.2011 |

[on page nuinber 46 of the
customer ledger annexed in
the reply of complaint no.

" 10311.2012 |
possession A I. 'u [Calculated om the date of

S o qnunths, 29 days
l 1.2017 to

lt' DTCP, Haryana
ated

"o pilation f documents

ﬁled b}r the respondent on

Note:- Not a q'alidf lawful
offer of pusselksiur:

18.

Delay in handing over the
possession (after
deducting zero period) till
the date of decision i.e.,
28.09.2021

3 years, 11 months, 27 days

[2 years, 11 months, 29
days (from 03.11.2014 to
31.10.2017) plus 11 months,
28 days (froni 01.10.2020 to
28.09. 2u21]]

—

| Page 4 of 45



HARERA
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Note: Separate calculation of
period of delay is done due to
the declaration of 'zero
period’ w.e.f01.11.2017 to
30.09.2020 as per the order
dated 03.03,2021 of DTCP,
Haryana Chandigarh.

19. | Grace period utilization Grace period is not allowed in
the present complaint.

:iv' )

Facts of the mmplaln&‘ t“'~;:5;-

That the cumpiamant “’t* flat in t re respondent’s
project ‘Shree Vap _‘,, 10 tl a@}{g 02. 2011 by making
initial payme ;f"*_,-' |'_,. 20 )/~ &%Was executed on
17.09. 2011./As’per thé:fSBﬁ* tﬁeﬁzéubj was likely to be
completed .. . 36,months of start of foundation of the
particular toy ;i;: _ ace p ‘ 'l'n nths.

That at the - ioi was' informed to the

complainant mmww‘;as started. As such

the possession was du .03.2015 including a grace

period of 6 Htﬁ‘lRlE R fﬁdat& has made a
total payme bqﬂ j 31 nq ngtl;gng is due to the
respondent url'de Ll"‘n E:QE’:E as*‘been following up
with the complainant since May 2019 on telephone asking
them to take possession of the subject flat.

That on asking the respondent, as to whether the OC for the
tower where the subject unit is situated has lﬁeen received or

not, the respondent informed the complainant that they are

offering possession for fit-outs and formal possession will be
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given only on receipt of OC. Thereafter tPe complainant
received an email from the respondent on 08.06.2019 where
in the respondent sent the complainant a req'uest letter for fit
outs and tentative demand for possession of +1e subject flat.

That against the total demand of Rs. 3,79,384.23/- the
complainant was asked to deposit Rs. IZ.BB,BQS,(-. The

respondent gave the complainant a discount of Rs. 31,200/-
ﬁ

which does not even cp,\a‘ﬁfﬂ_lg compensation for delayed
=R A L

o 1"_-.'..“

}EEA. The Lespundent has
'

e
Y a R
@ ~3

& 4 i

4,,?4% per annum.

et Al ‘~<-.
That in spite ngﬁf&%ﬂ ant's réquest on telephone and
/ r 4 e ) e T;__!,.-*'_‘-_

excuses and not

against the co

":"' r 4
N9 N/ |
That the dammenﬁﬁ&eﬁﬁﬁﬂgnnd faith and just to

s

obtain pusH i-emgﬁn romise that formal
possession will be gi . ; @iszeﬁiped.

That the Wf—'ﬁffq“ ﬁ:}q\f}@ hﬂ_a:.smie'éﬁ given by the
respondent to the complainant. However, the respondent has
not informed the complainant about any progress regarding
the OC.

Relief sought by the complainant.

10. The complainant has sought following relief:

(i) Direct the respondent to give possession of the
subject unit as per the space buyer's agreement, and
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LE,

12,

13.

14.

pay the delayed possession charges at the prescribed
rates.

Reply by the respondent.

That the present complaint filed under section 31 of the Real

|
Estate (Regulation and Development) Act, 2016 is not

maintainable under the said provision. The respondent has

not violated any of the pruvmﬂns of the Act.

per the format

(Regulation and

ye dismissed on

en established after an
enquiry maHﬂ R undersec| n 35 of the Act. In
the present ﬁ 1 K‘ehibntiun has been
established gjugM s-eetion’ 35 of the Act and
as such the complaint is liable to be dismissed.

That the complainant has sought reliefs under section 18 of
the Act but the said section is not applicable in the facts of

the present case and as such the complaint deserves to be

dismissed. It is submitted that the operation of section 18 is

| Page7o0f45



HARERA

e GURUGRAM Complaint F‘Jﬂ. 6284 of 2019

15

16.

not retrospective in nature and the same cannot be applied
to the transactions that were entered prior to the Act came
into force. The parties while entering |into the said

transactions could not have possibly taken into account the

provisions of the Act and as such cannot be burdened with
the obligations created therein. In the prese,Lt case also the

flat buyer agreement waa q}zepu;ed much mer to the date

when the Act came into f ind as such section 18 of the
;-? 1,; u‘

Act cannot be madeapplicable to e\gl"esen case. Any other

interpretation 6 f{ﬁ &.ﬂ ot u @ inst the settled

principles of law as to 'rei.‘i*o ectwe E tFun of laws but

will also lead to an anor ué m@at

| |

thE\fET}"pu L‘: @4 ct uga tl _
I

d would render

|
|

cannot be -'-'-:"H d under the p o1
| \3

omplaint as such
345 '{Jf the Act.

That the expression “agreemen sell” occurring in section
Xp g

18(1)(a) DfH Aﬂﬁiﬁﬂulds only those
agreements to.s exgc d after the Act
came into fuLc? u “{LK;?“ \i: present case is
not covered under the said expression, the same having been
executed prior to the date the Act came into force.

That the FBA executed in the present case did not provide

any definite date or time frame for handing over of

possession of the apartment to the complainant and on this

| Page 8 of 45
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17,

ground alone the refund and/or compehsatinn and/or
interest cannot be sought under the Act. Even the clause 9 (a)
of the FBA merely provided a tentative/estimated period for
completion of construction of the flat and filing of application
for occupancy certificate with the concerned authority. After
completion of construction, the respondent lvas to make an

"'"h_"tiiojn certificate (OC) and after

e
obtaining the OC, the posse *"'nn;:- flat was to be handed

~r.;
over ~< 11 ~

QW LA

That the reli ‘gt'ﬁ ght by ant are in direct
conflict with, _:_"-' erms ﬁnd*mmﬁtmns the FBA and on this
ground alone-the C orbe dismissed. The

complainant ¢ann

conflict with ‘ d

itions of the FBA. The

complainant signed .:..-_...-._f_;i_-,_u_-.:.. 1t only after Having read and

understood Hﬁaﬂiuﬁﬂnﬁuﬂed therein and
without any .du Ess e{st nd as such the
terms thereneare mn l;é upﬁLe complainant. The
said agreement was executed much prior to the Act coming
in to force and the same has not been declared and cannot

possibly be declared as void or not binding between the

parties.
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18.

19

That it is submitted that delivery of pussessi?n by a specified
date was not essence of the FBA and the complainant was
aware that the delay in completion of cnnsiizructinn beyond
the tentative time given in the contract wal possible. Even

the FBA contain provisions for grant of compensation in the

event of delay. As such it is submitted without prejudice that

in delivery o

cannot entitle

contractual terms-or. inJaw. The-de very of possession by a

specified date was “not. essencé of the FBA and the

cumplalnantlw% }%rﬁﬁhﬁ ﬂn completion of
construction é' kjl?h qe«)timefgwi in the contract
was possible. Even th contai prnvisn:rns for grant of
compensation in the event of delay. As such the time given in
clause 9(a) of FBA was not essence of the contract and the

breach thereof cannot entitle the cumplainanﬂ to seek rescind

the contract.

| Page 10 of 45
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20.

21.

That it is submitted that issue of grant of
interest/compensation for the loss occafiuned due to
breaches committed by one party of the contract is squarely
governed by the provisions of section 73 and 74 of the Indian
Contract Act, 1872 and no compensation call_ be granted de-
hors the said sections on any ground whatsoever. A
combined reading of t,}.l?, %]_d ﬁ?ans makeL

that if the compensaﬂ: vided in the‘ contract itself,

then the party com I'IE'l ' nhgb ach is entitled to recover
"'d % N
from the defay

it amply clear

5 _..- i
By
r

ding the
not excee g

and that too upao: prvi

!

such hreachfa It. 11

all to be gran d? jo 5;1 cannot exceed the

compensation provided-in.the. ﬂ.- act itself,

That the reﬁtwhﬁ ﬂc{ﬂ% in question has
been devel nd,ent on fa piece of land
measuring cied rg.tsfkl‘(ateﬂ at village Badshahpur,
sector-67, Gurugram, Haryana under a license no. 69 of 2010
dated 11.09.2010 granted by the Town and Country Planning
Department, Haryana under the provisions of the Haryana

Development and Regularization of Urban Areas Act, 1975

under the policy of Govt. of Haryana for low cost/affordable
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22

23.

housing project. The license has been gran!fed to M/s DSS
Infrastructure Limited and the respondent company has
developed/constructed the project under an agreement with
the licensee company.
That the construction of the phase of the project wherein the

apartment of the complainant is situated has already been

completed and awaiting.t nt of occupancy certificate
P 2e:fiaat of occupancy
)

from the Director General, To and Country Planning

(DTCP), Haryana. The. ane tificate has already been
applied by the licénsee vide app ated 27.07.2017 to
the Director, Ge! . _Rlanning, Haryana
for grant a wever, till date no
occupancy ¢ " by the concerned
K {-} }’
authority despite-follow up. T of $uch occupancy
_- u‘@"
certificate is a conditit --- ecedent for occupation of the flats
s doied® |2\
I/
That in fact Dmec;o bral Town and

Country Plan mE‘ I-'la ais :1\{;1& ahl}r withholding
grant of occupation certificate and other requisite approvals
for the project, despite having approved and obtained
concurrence of the Government of Haryana. It is submitted
that in terms of order dated 01.11.2017 ipassed by the

Hon'ble Supreme Court of India in Civil Appeal
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no.8977 /2014 titled as Jai Narayan @ Jai ﬂhagwun & Ors.

vs. State of Haryana & Ors., the CBI is conducting an inquiry
in release of land from acquisition in sector 58 to 63 and
sector 65 to 67 in Gurugram, Haryana. Due to pendency of
the said inquiry, the office of the Director General, Town and

Country Planning, Haryana has withheld, albeit illegally,

lions in the projects falling within
24. the illegal and

(‘_) eneral, Town and
P‘;\&.'iz\iSﬂ of 2019 titled

the project 1{M R{ Wk}ggﬁhm&n disposed off
vide order d(amd[l}é‘l}{g andqn f zf the statements

.{;}a

approvals. However despite the same, the grant of approvals

made by DT th*ﬁf t OC and other
are still pending despite continuous efforts being made by
the licensee/respondent.
25. That in the meantime, as the flats were ready, various

allottees of the project in question approached the
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26.

27.

respondent with the request for handover of temporary
possession of their respective flats to enable them to carry
out the fit out/furnishing work in their flats.|Considering the
difficulties being faced by the allottees due to non-grant of
occupancy certificate by the department in question, the
respondent acceded to their request and has handed over

-

possession of their respec@zgﬂats to them for the limited

phys:cal possession of

d has also settled his
|

full and final. The
K .-f ‘claim towards

any further amuun?‘frazﬁﬁmf spundenﬂ on any court

whatsuever.fit#ﬂdﬁﬂhﬁesent complaint

deserves dismiss I

That it is su I’e) gu(ge‘ gBA no deﬁnlte period for
handing over possession of the apartment was given or
agreed to. In the FBA only, a tentative period for completion
of the construction of the flat in question and for submission
of application for grant of occupancy certificate was given.

Thus, the period indicated in clause 9(a) <|;f FBA was the

Page 14 of 45



HARERA

et GURUGRAM Cump]aintéﬂn. 6284 of 2019

28.

period within which the respondent was Tu complete the
construction and was to apply for the grant of occupancy
certificate to the concerned authority. It is clearly recorded in

the said clause itself that the date of submitting an

application for grant of occupancy certificate shall be treated

as the date of completion of flat for the purpose of the said

|
clause. Since, the pnssess{%‘y:ﬂuld be handed over to the
S 'f‘hfv:"?—r'
of OC by DTCP Haryana and the time

P i granf{‘ﬂ OC was unknown to the

: J;El' possession of
|

‘en in the FBA. The

e flat in question

Vo,
: 'g{aken as the date for

N "--. :“.’.}
completion of COMMHEI in| question. It is
submitted w}:ﬁ: AIRF R} ﬁf the said fact the

respondent r:-aanut, ﬂt]\le be held l)able to pay any
interest or c\rﬁ'éé‘isatmh to th/e cﬁﬁ'lplai}ianjt for the period
beyond 27.07.2017.

That as per the FBA, the tentative pelrind given for
completion of construction was to be cou nteld from the date
of receipt of sanction of the building plansfrelvised plans and

all other approvals and commencement of construction on
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29.

receipt of such approvals. The last approval being Consent to
Establish was granted by the Haryana State Flullutinn Control
Board on 15.05.2015 and as such the pericld mentioned in
clause 9(a) shall start counting from 16.05.2&15 only.

That it is submitted, without prejudice to tLe fact that the

respondent completed the construction of the flat within the

\’ 'ﬁf}:'*ff
obligation of the respon ni' . to complete the construction
’r R

time indicated in the Fﬁﬂﬁgt even as per |ciause 9(a), the

within the time tent: tin me mentioned in said
clause was sub ag?}a‘féq y ':‘-‘"'-' of all the instalments
by the complainant and" nther aﬂlnrt the project. As

‘r ' :}

various allottees andf’g en ithe co failed to make

payments nf gn -*i;’ 5 as per the eq:lpaymentplan

I | |
the complainant cannot.be al i 2C tpsé’ék compensation or

9 =AY
interest on the gruunmﬁﬁndent failed to complete
the cnnstruﬂ Wlﬂﬁvﬁ )% said clause. The

obligation nbfh& js ;I t=¢u»eumplete the construction
e nehtiofed | }n FEA »L

dependent upon time payment of the instalments by the

within the ti s subject to and

complainant and other allottees. As such no allottee who has

defaulted in making payment of the insta[n!mnts can seek
|

refund, interest or compensation under section 18 of the Act

|
or under any other law.
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30. That without prejudice to the submissions mad|b hereinabove
that the tentative period as indicated in FBA fT::r completion

of construction was not only subject to force majeure
conditions, but also other conditions beyond the control of
respondent. The non-grant of OC and other approvals
including renewal of license by the DTCP HarJana is beyond

the control of the requndagﬁ The DTCP Haryana accorded

= ,;_..L
s N |
3 %ﬂned the cunicurrence from

.02.2018 yet it did not

%ﬁ tion ordered by
:é provals have not

situation crH ﬂhﬁwE ﬁ ﬁ:c presented yet

another furct:;aieuw ent that brou‘g}llt tj halt all activities

(dfné Snnsifu

phase, processing of approval files etc. The Ministry of Home

related to th ction of remaining

Affairs, GOI vide notification dated March 24, 2020 bearing
no. 40-3/2020-DM-I(A) recognised that India was threatened
with the spread of Covid-19 epidemic and ordered a

complete lockdown in the entire country for an initial period
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of 21 (twenty) days which started from March 25, 2020. By
virtue of various subsequent notifications, the Ministry of
Home Affairs, GOI further extended the lockdown from time
to time and till date the lockdown has not befn completely
lifted, Various state governments, including thr Government

of Haryana have also enforced several strict measures to

curfew, lockdown, stn ~=- e; 315: ' commercial, construction

. ;{- iy .:-" *%:"

0, regarding
atiohs of real est %__p{u] under the
d Develupment]

thq:rity has also
conipl datq by six months

GV
for all real estate pr fegistration or completion

date expire pire on or after
HA‘R ERA

March 25, 2,93{].,; ]n pagm hcepsquétlun activities
te nsb

have also beefi hit by rep y the churts /authorities
to curb air pollution in NCR region. In recent past the
Environmental Pollution (Prevention and Conlr:rul] Authority
for NCR (“EPCA") vide its notification bearing no. EPCA-
R/2019/L-49 dated 25.10.2019 banned cnnsq!'uctian activity

[
in NCR during night hours (6pm to 6am) from 26.10.2019 to
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30.10.2019 which was later on converted inta complete 24

hours ban from 01.11.2019 to 05.11.2019 by EPCA vide its
|
notification no. EPCA-R/2019/L-53 dated 01,11.2019. The

Hon'ble Supreme Court of India vide its order dated

04.11.2019 passed in Writ petition no. 130291985 titled as
“M.C. Mehta....vs.....Union of India” cumpletLly banned all
construction activities }n{{QR which I'EStl!‘lC‘tlJOl’t was partly

SN A
. " 09.12.2019 and was completely

* un vide iJs order dated

15 forced tg;-ant labourers to
S ,
N T i ;_ea, ng an acute

the. He upreh'le Court. Even
before the nurmalcy - on activity could resume,
the world wH A&RE R ﬁnic As such, it is
submitted tm tl;e submissions made
hereinahw:(}h DLrn veg thls aufhayj:ty comes to the
conclusion  that the respondent is liable for
interest/compensation for the period beyclnd 27.07.2017,
the period consumed in the aforesaid furce!majeure events

or the situations beyond control of respuﬁdent has to be

excluded. |
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31

7.

Copies of all the relevant do have been filed and placed on
the record. Their authenticity is not in disp Ite. Hence, the
complaint can be decided on the basis of these undisputed
documents and submission made by the parﬁe!a.
Jurisdiction of the authority

The respondent has raised an objection regarding
jurisdiction of authority to entertain the preint complaint.

The authority observes-;tjﬁﬁkjtx_has territorial as well as
-'_';'._"L ¥ 1=

; L I'J_"’"_: r

: %, T
subject matter jurisdiction” to adjudicate the present
e !

In the present cas ,;g} project’ qbtﬁf;ﬁgn is situated within
NATE DY .
the planning area “‘ni..ﬁﬂgm“‘ district. Therefore, this

authority hﬁny%eRﬁFagj?ismun to deal with
lﬁin ' A vl B

the present

— 1 1 i ™ J ‘ /
£ Subjecematterjurisdictian. |\
Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottee as per agreement for sale.
Section 11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees
as per the agreement for sale, or to the association of

Page 20 of 45



HARERA

b GURUGRAM Complaint Nd'r 6284 of 2019

33.

34.

allottees, as the case may be, till the mnveyance of all
the apartments, plots or buildings, as the case may
be, to the allottees, or the common areas to the
association of allottees or the competent authority, as
the case may be;

The provision of assured returns is part of the builder
buyer’s agreement, as per clause 15 of ché BBA
dated........ Accordingly, the promoter is respans:bfe
for all obiigntlansfrespans:bmnes and fudcrmns
including payment of assured returns as pro ided in
Builder Buyer's Agreement.

Section 34-Functlw'l§ *_}Aﬂmnmy

34(f) of the Act pro 0 ' ‘_ re compliance of the
obligations cast ,,,,*-" he promoters, the aﬂatﬁees
and the real &5l r._' 't& unde is Act and the
rules and regule ' &wﬁgm r

So, in view nf the prnvismns of the Act quoted above, the
P>~ %
authority has camplete lurisdlction to decide the complaint

I = |

regarding nun-cnmphanc& uf uhllgations by the promoter

‘ - L B - ] i L
leaving aside cumpensatmn which is to be decided by the
| B R WFADT

adjudicating nfﬁcer if pursued by the complamant at a later

stage. \\TE;IEE? /

Findings ET@ € ‘h?r the respondent.
F.1  Obj ai f the complaint.

The respandq; euatenU gt{he @re;sen,t complaint filed
under sectio \fﬂ is nut knamtalnable as the

respondent has not violated any provision of the Act.

The authority, in the succeeding paras of the order, has
|
observed that the respondent is in contravention of the

section 11(4)(a) read with proviso to section 18(1) of the Act
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35.

36.

by not handing over possession by the due c13te as per the
agreement. Therefore, the complaint is maintainable.

F.I1  Objection regarding jurisdiction of authority w.r.t
buyer's agreement executed prior to coming into
force of the Act.

Another contention of the respondent is that in the present
case the flat buyer's agreement was executed much prior to
the date when the Act came into force and as such section 18

of the Act cannot be ma.dg:ggpiicable to the present case.

it al ragguus agreements will be
nto f “_J_ E:Eﬁe Act. Therefore, the
ct, rﬂﬁ&aﬁﬂ' agr@gﬁig nt have to be read
harm nuslﬁ“-ﬂnw%ugr- if the Act has
for’, qe n l T cértain specific
provisions/sitt .n:ﬁn in ecifi gg(:ﬁ“y ar manner, then
that situation . 'i%wlﬂ‘}%ca’rdance with the Act

te o ﬂﬁfg into force of the Act
and the mﬁ ﬁiim Ons uﬁathe Act save the
provisions o Jgr én the buyers and
sellers. The {(@dgﬂ@&\?ﬁ@aba&du@wﬁ in the landmark

judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI

and others. (W.P 2737 of 2017) which provides as under:

“119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA

re-written afte

provisions o tﬁé
and interp

..-

provided

and the rules after
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does not contemplate rewriting of contract between the

flat purchaser and the promoter..... r
122.  We have already discussed that above stated provisions

of the RERA are not retrospective in nature. They may to
some extent be having a retroactive or quesf retroactive
effect but then on that ground the validity of the
provisions of RERA cannot be challenged. The
Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even
framed to affect subsisting / existing contractual rights
between the parties in the larger public interest. We do
not have any doubt in our mind that the RERA has been
framed in the fﬂmee;: - he interest after a thorough
study and discussion mg rer the highest level by the
Standing Committe -i @' Select Committee, which
submitted its detai _-"-"‘ : .-___.-:'.1 rs.”

37. Also, in appeal no. 173 f titled as Megijb)#e Developer

¢

A L ED
Pvt. Ltd. Vs. Ishwer .f.i~' 1 ‘inorder dated 17.12.2019
eal B tate'lphﬁlﬂ'e %Q%&l hJs observed-

-

the Haryana
‘34, Thu ; iforesaid ion, we are of
theiconsi _; g t the re isions ftheﬂetere

: £ pem ion and will be
e Jﬁﬂﬂféﬁfﬁm = rg—y
ransae am.‘l!'am' M,F.ﬂ"‘!ﬁ- mpletion. Hence

in case ofde ffer/delive ¥ of possession as per
the terms ar m_ idiohs [ th agreement for sale the
allottee sheH be ent] eeT ‘to the interest/delayed

able/r temf interest as

po charges on the reast
Pmﬁ 15\0f the rules, e sided, unfair
and unreasonable rate o cempensenen mentioned in
tﬁe@elmer% J is | feﬁ ngred.”
38. The agreem ct seve and except for the

provisions which have been abrogated by the Act itself.
Further, it is noted that the builder-buyer agreements have
been executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view tll1at the charges

payable under various heads shall be payable as per the
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agreed terms and conditions of the agreement subject to the
condition that the same are in accordance with the
plans/permissions  approved by  the  respective
departments/competent authorities and are not in
contravention of any other Act, rules, statutes, instructions,
directions issued thereunder and are not unreasonable or
exorbitant in nature.
F.III Objection regardmgfumat of the compliant

39. The respondent has t'urther raised contention that the
present complaint %&n ﬁled as per the format
prescribed undmé? 3 d 14,? ba}bie to be dismissed on

=
aF

this ground aﬁme There is a'prescnhed performa for filing
complaint bfl.-fnre the authunty under sectmn 31 of the Act in
form CRA. There are 9 Idlfferent headmgs in this form (i)
particulars of the cumpiamant have heen provided in the
complaint (ii) pamculars pf the respandenb have been
provided in the cun:lplamt [H-l]ls regardmg jurisdiction of the
e

authority- that has been alscar meqtmned in para 14 of the
complaint [w] facts nf the ::rasé have been giuen at page no. 5
to 8 (v)relief suught that has also been given at page 10 of
complaint [vi]nn mterim urder has been prayed for (vii)
declaration regarding complaint not pending with any other
court- has been mentioned in para 15 at page 8 of complaint
(viii) particulars of the fees already given on the file (ix)list of
enclosures that have already been available on the file.
Signatures and verification part is also complete. Although

|
complaint should have been strictly filed in performa CRA
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40,

41.

but in the present complaint all necessary details as required
under CRA have been furnished along with necessary
enclosures. Reply has also been filed. At this stage, asking
complainant to file complaint in form CRA strictly will serve
no purpose and it will not vitiate the proceedings of the
authority or can be said to be disturbing/violating any of the
established principle of natural justice, rather getting into
technicalities will delay ]USUCE m the matter. Therefore, the
said plea of the respnndgg} wrt rejection of complaint on
this ground is also releéjt:a an?the authnrlty has decided to

proceed with this cqmplamt as such

F.IV ﬂh]ectiuﬁtyfgﬁe fespﬂnﬂ_en‘t “?'l;t i*e”asnns for the delay
in handing over uf pnssesmun -

The respondent ubmttted thatf the. permﬂ onsumed in the
force majeu e&rents or thesltuatmns b&ynnd control of the
”iq be éccipdeE w"h(!e ¢omputing delay in

handing over poss

respondent h

- '._

and g renewal of license
by the D d “ﬁ beyund the control of the
respo ti aqdf thé sajd apﬁro have not been
grantted so far despfte the fact that the State
Counsel assured to the hon’ble High Court of
Punjab and Haryana to grant approvals/0C.

a. The %mdeng submittﬁt*thati non-grant of OC

As far as the aforesaid reason is concerned, the authority
observed that the Hon'ble High Court of Punjab and Haryana
in vide its order dated 06.03.2020 in CWP-22750-2019
(O&M) has held as under:
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“Learned State counsel, at the outset, submits
that it has been decided to grant occupation
certificate to the petitioner subject to fulfillment
of other conditions/ formalities and rectification
of any deficiency which are pointed out by the
authority. He further submits that in case the
petitioner makes a representation regarding
exclusion of renewal fee and interest on EDC/IDC
for the period fmm 2,5 9? Zﬂl 7 till date, same
shall be cansidemq{;" = Qndent no.2 as per law
and fresh order h ﬁ%&ssed Learned State
counsel furthei' - qes that “as soon as the
represen;nﬁn“ﬁ u';f'ecdve@. m;aﬁmy steps shall
be taken: and the- entire exercise\ shall be
éﬂ t the earﬂest,»in any bnge ot later
ﬂ"ﬂ'#- ;1 N |: : "

1 5 .l '
r:fﬂﬁ ﬂ'ﬂ ﬂﬁnve, nd ﬁ{rﬂwb' direction is

nece. \ t | ion | hyé_g!y d&posed of.”
42. In view of afﬂf‘é‘sam}? wb;: Qn'b'i& ngh Court of Punjab
I' - H ;j.'t

and Haryana, an n#[t‘é“urﬂ%r nf the DTCP, Haryana,

Chandigarh %‘.‘é‘l 93‘:&3%&1%?315 E‘Ean lss‘qed The para 4 of

the said urdq\fhas mm}wmﬂ that “Gnvermﬁmt has accorded
approval to consider thed prermd Ii.e,, 01.11.2017 to
30.09.2020 as ‘Zero Period’ where the approvals were
withheld by the department within the said period in view of

the legal opinion and also gave relaxations as mentioned in

para 3". Accordingly, the authority is of the considered view
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43.

44.

that this period should be excluded while ﬁalculaﬁng the

delay on the part of the respondent to deliver the subject flat.

b. Unprecedented situation created by Covid-19
pandemic and lockdown for approx. 6 months
starting from 25.03.2020.

The Hon'ble Delhi High Gaq&ipease titled as M/s Halliburton

'\{‘*-_ E,I%“!
: nta Ltd. & Anr. bearing no.

Contr not comp ect. The

outb of q p w,tur u d as an
rtﬁ\ erI?fmance

excuse for non- bf a cﬂ act for
which the deadlines were much befo:re the
outbreak itself.”

In the present complaint also, the respondent was liable to
complete the construction of the project ih question and
handover the possession of the said unit by 03.11.2014 and

the respondent is claiming benefit of lockdown which came
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45.

into effect on 23.03.2020. Therefore, the authority is of the
view that outbreak of a pandemic cannot be used as an
excuse for non- performance of a contract for which the
deadlines were much before the outbreak itself and for the
said reason the said time period is not excluded while

calculating the delay in handing over possession.

c. Order dated 25.111:_3019 01.11.2019 passed by

Environmental - Po _" jon (Prevention and

rity (EPCA) banning construction

activities in-N _nn “Thereafter, order dated

04.11.2 9 tif" aﬁumme Court of India in

Writ pet nll“*nQ .1 ?ﬂmpletely banning
nacﬁﬂﬁe N t‘eglun

nt in the reply has adj\med that the
cnnstrucnmﬁ‘tﬂf . the: pl?asg af the' project

The respo
wherein the
apartment uf\tiha\&ﬁnplamant is sima‘fed has already been
completed and fhe, rﬁgagn qu; Jlas apphed for grant of the
occupancy :ﬁ e a ag;inun dated 27.07.2017 to
DTCP, Ha ABA “‘ﬁtryuﬁ to mislead the
authority by{,n%klng fafﬁ;:z_ j}( seyécﬁuﬁadkféﬁy statement. On
bare perusal n} thé repl.y filed-iny respondent, it becomes very
clear that the construction of the said project was completed
on 27.07.2017 as on this date the respondent has applied for
grant of OC. Now, the respondent is claiming benefit out of

lockdown period, orders dated 25.10.2019 and 01.11.2019
passed by EPCA and order dated 04.11.2019 passed by
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46.

47.

hon’ble Supreme Court of India which are subsequent to the
date when the respondent has already completed the

construction. Therefore, this time period is not excluded

while calculating the delay in handing over pe:sisessien.
Findings on the relief sought by the enmplainant.
G.I Delay possession charges.

Relief sought by the c

give possession of the

ubject it as per thT space buyer’s
Vec charges at the

agreement and pey e g‘gssessmn

E __: ete or is unable to
mel Qf-ﬁnﬂ:

Prewdéﬁ-'tﬁet wheré an/allottee: does mot/intend to
withdraw. front tﬁa project, he shall ‘be paid, by the
promater, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

Clause 9(a) of the flat buyer’s agreemeﬂt. provides for

'/aﬁd compensation
18(1). or fails to.c
give }%

|
handing over possession and the same is reproduced below:

9.(a) The Construction of the Flat is likely to be
completed within a period of thirty six(36) months
from the date of start of foundation of the particular
tower in which the Flat is located with a greee period
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of six(6) months, on receipt of sanction of the bqr!dmg
plans/revised building plans and approvals of all
concerned authorities including the fire service
department, civil aviation department, traffic
department, pollution control department as n?ay be
required for commencing and carrying df the
construction subject to force majeure restrains or
restrictions from any courts/ authorities, non-
availability of building materials or d:sputq with
contractors/workforce etc. and circumstances heyond
the control of company and subject to ;trme{v
payments by the flat buyer(s). No claims by way of
damages/compensation shall lie against the Cufnpany
in case of delay in handing over the possassian on
account of any of such reasons and the period of
construction shall be deemed to be correspondingly
extended. The date of submitting application to the
concerned  authorities for the  issu of
completion/part completion/occupancy/part
occupancy certificate of the Complex shall be treated
as the date of completion of the flat for the pur*mse of
this clause/agreement.

48. A flat buye sﬂ@'een}eﬁﬁ‘is]a gﬁv&‘ta] ltgdl Idocument which
should ens fat t ' |g?ts " :ﬁ;ﬁhiliﬁes of both

a%es are protected

QE@MGWH the terms that

govern the Rﬁw properties like
residenﬁais, commercials e een the buyer and builder.

rll“'.

builders/prom

«.E-F

candidly. Flat buye

|'

It is in the i hl’ Eoth ﬁafﬁes ‘to have a well-drafted
agreement which would thereby protect the rights of both
the builder and buyer in the unfortunate event of a dispute
that may arise. It should be drafted in the simple and
unambiguous language which may be understood by a

common man with an ordinary educational background. It
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should contain a provision with regard to stiphlated time of
delivery of possession of the apartment, plot lgar building, as
the case may be and the right of the buyers/allottees in case
of delay in possession of the unit.

49, The authority has gone through the passessioT clause of the

agreement and observed that the pussessfun has been

subjected to all kinds{w..p }tﬁzms and conditions of this
i 3 e A
RN e e

agreement. The drafting of this clause and incorporation of

such conditions are not only - and uncertain but so

r of the pr r and against the
el TN \ & T
single situation ma %15:{4& the possession

' =
fa::"'f‘1 > H ..t :. lottee and the

;possession clduse is'read in entirety, the
\TE REGUY
Se

time period of han ssion is only a tentative

period for %%lﬁﬁﬂﬂc%ﬂ ‘of the flat in
question ang-:;tgo ter-is riqniﬂg ‘to Tx'!end this time
—| 1<l K =IdA\/
el

period indefi on on ev'étfniai‘lf:(y;‘rl the other. Moreover,
the said clause is an inclusive clause wherein the numerous
approvals and terms and conditions have been mentioned for
commencement of construction and the said approvals are
sole liability of the promoter for which allottee cannot be

allowed to suffer. The promoter must have mentioned that
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50.

completion of which approval forms a paﬁt of the last
statutory approval, of which the due date of possession is
subjected to. It is quite clear that the possession clause is
drafted in such a manner that it creates confusion in the
mind of a person of normal prudence who reads it. The

authority is of the view that it is a wrong tre|d followed by

the promoter from lqin% |

behaviour and dummn that needL to be struck
é g et

down. It is settled pre nm ‘law. that one cannot get the

advantage of h n'fault. The twn of such clause

in the flat b ;, '; eemen?bjrthep f&p ris just to evade

the liability tows rds fin »: \ely dv&F{ 0! -@ ject unit and to

.

deprive the 4'. h‘] :I his righ ! g after delay in
|

possession. This X s'/justta commerit as-to how the builder has

misused his dominantpesition.and drafted such mischievous

clause in thelgieﬁtﬂtﬁlﬁe }%& with no option
but to sign o thexduTele Jt‘g
The respun oter prnpusegl handover the

possession of the subject apartment within a period of 36
months from the date of start of foundation of the particular
tower in which the flat is located with a grace period of 6
months, on receipt of sanction of the building plans/revised

plans and approvals of all concerned authorities including
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5l;

the fire service department, civil aviation department, traffic
department, pollution control department as may be
required for commencing and carrying of the construction

subject to force majeure restrains or restrictions from any

courts/ authorities, non-availability of building materials or
|
dispute with contractors/workforce etc. and circumstances

y and subject to timely

The respondent \ tthe due date shall be

computed from ant of Consent to
rj'lencement of
in the present
§ 2~

the reasonable balance
between his o ts'and the” , ts'of the complainant-

allottee. The responden ed in a pre-determined,

prenrdamedﬂhﬂ ﬁlE Mbﬁmn{ manner.
The unit in question- Tj qumplainant on
19.02.2011 ﬁkﬂtl a ﬁs agreénlalt: was executed
between the respondent and the complainant on 17.09.2011.
It is interesting to note as to how the rfespundent had
collected hard earned money from the cnmplhainant without

|
obtaining the necessary approval (Consent to Establish)

required for commencing the construction. The respondent
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has obtained Consent to Establish from LTE concerned

authority on 15.05.2015. The respondent is in win-win
situation as on one hand, the respondent had not obtained
necessary approvals for starting cnnstrutlinn and the
scheduled time of delivery of possession as per the
possession clause which is completely depenl:ient upon the

the pther hand, a mLJr.:r part of the

prinr to the start of the
ion clausi can be said to
e, Lnd arbitrary.
13113.09.2{}21 has
submit the date of
o~an affidavit. The

_ yit on 23.09.2021 in
compliance of the sai Gbﬁ’ié to provide the date of

start of fuur%a%ﬁgpﬂlﬁ tﬂr ﬁ'\'ﬁich the subject
flat is lucateﬁ e {gj af %T(& that the date of
start of foun kﬁ mehtmhed as 03.11.2011 on
page number 46 of the customer ledger annexed in the reply
of complaint no. 4447 of 2020. The said document is placed
on record by the respondent himself. It r'neans that the

|
respondent is itself contradicting to its contention that the

|
due date of possession is liable to be computed from consent
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3L

to establish. It is evident that respondent has started

foundation on 03.11.2011 without obtaining CTE which

shows delinquency on the part of the promoter, Therefore, in
view of the above reasoning, the contention of the
respondent that due date of handing over possession should
be computed from date of CTE does not hold water and the
authority is of the view,hehgt,@ge due date shal.‘| be computed

-u;ﬂ:'N 'q"'-,f:,:
_un of the subject tower in

ﬁg oter has proposed

3 ussessinn of the sai ithin 36 months

rtrf u daﬁ uqf esparticular tower in

i : d'hasso w\en extension of a
s
on of the building
U ERES
plans/revised plan als of all concerned
authorities E&eﬁﬁ R% ﬁc@ eqartment civil
aviation de I}W gie ,po llution control
| ¢
department a'i? r uired ﬁ;r ﬁummencmg and

carrying of the construction subject to force majeure

restrains or restrictions from any courts/ authorities, non-
|

availability of building materials or dispute with
|

contractors/workforce etc. and circumstances beyond the

|
control of company and subject to timely payments by the
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flat buyer(s). It may be stated that asking for the extension of
time in completing the construction is not a s!tatutory right
nor has it been provided in the rules. This is a J;uncept which
has been evolved by the promoters themseles and now it
has become a very common practice to enter such a clause in
the agreement executed between the promoter and the

allottee. Now, turmng ta ;tl:;_& Lfacts of the present case, the
S

; not " p!eted the Junstructiun of

time. The OC has

rate of ﬁ%%ﬁ is seeking delay
possession Q%U Rtjt; dﬂ 118 provides that
where an al oes nten \kn hdraw from the

project, he shall be paid, by the promoter, interest for every

month of delay, till the handing over of possession, at such
rate as may be prescribed and it has been pi-escribed under

rule 15 of the rules. Rule 15 has been reproduced as under:
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55.

56.

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7) of section 19]

(1)  For the purpose of proviso to section 12;
section 18; and sub-sections (4) and (7) of sectfpn 19,
the “interest at the rate prescribed” shall be the State
Bank of India highest marginal cost of lending rate
+2%.:

Provided that in case the State Bank of ‘ India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank af India may fix from time to

The legislature in its r,,;; ! : .the subordinate legislation

="'_-.a the rules, has determined

L]

of ’Arw&% fpya\hrate of interest so

re 5 iable and if the said

rule is follo '- to award the ensure uniform

|

)~ -e

e“marginal eost'0flending rate (in short,
MCLR) as o q.% p.a. Accordingly,
the prescﬂﬁAml argmal cost of
lendingram(%y‘ll t“é%é“/é@]-f\ ,' A | KJ T

The definition of term ‘interest’ as defined under section

practice In a ¢~ _ -
Consequently,\asiper website 4 the'. Bank of India i.e,

2(za) of the Act provides that the rate of intel'est chargeable
from the allottees by the promoter, in case of default, shall be
equal to the rate of interest which the prct'hmter shall be
liable to pay the allottees, in case of default. The relevant

section is reproduced below:
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“(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—
(i)  the rate of interest chargeable from the aﬂattee by the

promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay
the allottee, in case of default;

(i)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is reﬁnj:ld and the
interest payable by the allottee to the promoter shall
be from the date the-allottee defau!ts in payment to
the promoter tﬂ& i tedt is paid;” r

57. Therefore, interest on the  delay payments from the

Ll e

1?“'. L

| at-the presclibed rate ie.,

lawful offer W ﬁﬂﬂﬁ uter for delayed
offer of pnssEgL %Illcqﬁﬁg |[\he ther hand, if the
possession s 'Ja -1 iabili ity of promoter

continues till a valid offer is made and allottee remains

entitled to receive interest for the delay caused in handing
over valid possession. The authority after detailed
consideration of the matter has arrived at the conclusion that

a valid offer of possession must have following components:
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ii.

Possession must be offered after obtaining
occupation certificate- The subject unit after its
completion should have received uccupaqliun certificate
from the concerned department certifying that all the
basic infrastructural facilities have beeﬁ laid and are
operational. Such infrastructural facilities include water
supply, sewerage system, storm w:iter drainage,

electricity supply, r.ﬂaﬂg_a?ud street llghtmg

The subject unit shoul ie in habitable condition-

The test of ha@tﬂlﬁl 1.. F that‘thf.- allottee should be able
e i‘t,W&h‘ih 30 dayJ of the offer of

i ﬁgﬁér c:”ﬁ‘__:tu’g-'gut bq‘asﬁtqteaning works and
getting etécinclty, water and sewer t!TlnnemunE etc
from th fk;vant a th‘Tanties 'In aiha”bgab

ies like lzstéh;,-f Lp’Bbtes, etc should be
functional ﬁr:é'@g hﬁﬂlﬁi&gnmde functional within 30

i"f’

days after cu‘i‘npl:éju “gf_ rescribed formalities. The
authori Rl ’it:E évgthat‘" inor defects like
little Hrﬂ l\E r Iﬁ{m%r crﬁ?:k;s in some of the
tiles, of ebibpjrtg’ plasterh or :hlppmg paint at some
places or improper functioning of drawers of kitchen or

le unit, all the

cupboards etc. are minor defects which do not render an
apartment uninhabitable. Such minor defects can be
rectified later at the cost of the develup!&rs. The allottee
should accept possession of an apartment with such

|
minor defects under protest. This authority will award
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iil.

suitable relief or compensation for rectification of minor

, . |
defects after taking over of possession under protest.

However, if the subject unit is not at all habitable
because the plastering work is yet to be done, flooring
works is yet to be done, common sewichs like lift etc.
are non-operational, infrastructural facilities are non-
operational, then the subject unit shall Le deemed as
ug;ﬂiey of posse | ion of an

L AT g
X

uninhabitable 3|3'f{ﬁL
{ %& considered a legally valid

7 e
ot

uninhabitable unit

offer of possessi

Possession. shoul d{ +1 q:cmi'npamed by

unrea | ion s- In several cases,

additio lemar “m x'e and Bf t along with the
- I i 1{ .

offer of lion;gﬂ demands could be of

@ N M“tﬁf significant and

unreasonable, '1,;__:@' puts }ﬂ}}? burden upon the
beC
allottee. An uﬁ‘@hﬂmnfﬁfnied with unreasonable

demanﬁﬁﬁ% o%éi‘ngl ons of agreement
should be termgd fm .in alld offer of possession.
Unreaséu.able detmn&& éi? r Wuulﬂj make an offer
unsustainable in the eyes of law. The authority is of the
view that if the additional demands are made by the
developer, the allottee may accept possession under
protest or decline to take possession r:iising objection

against unjustified demands.
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In light of the above-mentioned concept, the offer of

possession dated 12.10.2019 made by the pnimuter in the
present matter is not a valid/ lawful offer of possession as
the same has been made before obtaining EJC from the
competent authority which is a necessary pre-requisite. The

OC for the subject unit has been obtained by the respondent

promoter on 23.07. 2[}21 v, 3_._ -

4

10.07.2021, where in“an.office-order of the DTCP, Haryana,

owsers HARER

has mention c n;d approval to
el i‘LTfEJI?‘?W

consider the per to 30 09.2020 as “Zero

Period’ where the approvals were withheld by the

j of the said order

department within the said period in view of the legal
|

opinion and also gave relaxations as mentioned in para 3".

Accordingly, the authority is of the considered view that this

period should be excluded while calculating the delay on the
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61.

part of the respondent to deliver the subject flat. It is a
matter of fact that the date of start of faunldaﬁnn of the
subject tower, where the flat in question is situated is
03.11.2011 on page number 46 of the cu.dltumer ledger
annexed in the reply of complaint no. 4447 of 2020. By virtue
of flat buyer's agreement executed between Ihe parties on
17.09.2011, the pussess{u of. the booked urlt was to be

H.“' E‘ ‘I.'I'}'G &f

delivered within 36 ths from the date of start of

|
foundation of the cu er in.which the subject flat is
TR

- L_. 13, ﬁ%‘i

located which -b. e :ancll grace period

of 6 months t case for the
reasons qu ﬁ ve. the offe \Qn ses u|n made by the
respondent t a valid/ lawful
offer of posses a-t0.the tioneid reasons. The

respondent promote amount IT.;lf Rs. 31,200/-

towards deﬁﬁnﬂ hiﬁ j%ecr:ed in full and
final settlem ettepéa\te un age no. 42 of the
reply. So, g'; i'j Ciﬂfj adjust d towards delay
possession charges paid by the respondent in terms of
proviso to section 18 (1) of the Act.

Section 19(10) of the Act obligates the allottee to take

possession of the subject unit within 2 manthl,s from the date

|
of receipt of occupation certificate. These 2 months’ of
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62.

reasonable time is being given to the complainant keeping in

mind that even after intimation of possession practically he
has to arrange a lot of logistics and requisi|te documents
including but not limited to inspection of the completely
finished unit but this is subject to that the unitl being handed

over at the time of taking possession is in habitable

condition. It is further-clarified that the delay possession

charges shall be payal:;i éfdue date of possession i.e,
03.11.2014 till $d lag | offer of the
possession of the unit | _ &fi‘h fiths'or handing over of
possession, ‘Zero period’
welf 01.11 y i Z..-_ 202 S provisions of
section 19(1 pf |

Accordingly, n andate contained in
section 11(4) (a) re section 18(1) of the

Act on the H ﬁeﬁpﬁeﬁ Ié%blished. As such

complainant s~er;titlp«3 to d,elayqd:p?gssg‘_ssr; n charges at the
prescribed ra ?u%hite}‘etsrj 1[6‘?950% ;:i.a. 'fnT; every month of
delay on the amount paid by the complainant to the
respondent from the due date of possession i.e, 03.11.2014
till the date of valid/ lawful offer of the possession of the unit

plus two months or handing over of pnssessiTn, whichever is

earlier (excluding ‘Zero period’ wef 01.11.2017 till
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30.09.2020) as per the provisions of section 18(1) of the Act

read with rule 15 of the rules and section 19 {1@) of the Act.

H.

Directions of the authority

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the prumTter as per the

function entrusted to thfiu

I1.

11

it ﬁEﬁiH under section 34(f):

delz ,;-r ."".-‘ -_ ue \gf p!nssessiun ie.,

03132 @l | offer of the
pe %!51011 rﬂfﬁiﬁ(g ﬁlhs nths or handing

OVer.o! posses sion, whi he éms arlier (excluding
'Zero period’ w.ef. 01. ﬁﬁ‘l“ 30.09.2020) as

Hﬁﬂrﬁmw o

er}t.j?s co e?,sanpn for delay in handing
sséss shall be a*d]ust/nl
possession charges paid by the respondent in

d towards delay

terms of proviso to section 18 (1) of the Act.

The arrears of such interest | accrued from
03.11.2014 till date of this order s!hall be paid by
the promoter to the allottee within a period of 90

days from date of this order and interest for every
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month of delay shall be payable b:,ri the promoter
to the allottee before 10% day of each subsequent
month as per rule 16(2) of the ru[esJ

IV. The complainant is directed to pay outstanding
dues, if any, after adjustment of ilLterest for the
delayed period.

V. The rate of interest chargeable from the allottee
by the pm%? '-"-fin..tcase of default shall be
charged at the | -*_.w rate i.e., 9.30% by the

ter hu:h is the same rate of
mo all l:lre liable to pay

| I, ca IET the delayed
ot iza] of the Act.

VI anything from

trje part of the
64. Complaint stands dispose
65. File be cunan Agﬂ E R ’%
GURUG ﬁﬁi Vi
(Samir Kumar) {‘V!jay l( ‘ﬁ?Goyal]

Member

Membe

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 28.09.2021

Judgement uploaded on 22.12.2021.
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