HARERA
==, GURUGRAM Complaint No. 6146 of 2019

-BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. ¢ 6146 0f 2019
Date of filing complaint: 09.12.2019
First date of hearing 06.02.2020
Date of decision : 28.09.2021

=

1. | Mrs. Shashi Devi

R/0:- 2316, Rama Colony, Ward no. 5,

Rohtak, Haryana Complainant |

Versus

1. | M/s Shree Vardhman Buildprop Pvt. Ltd.
Regd. Office at: - 301, 3rd Floor; Inder
Prakash Building;” 21-Barakhamba " Road, Respondent
| | New Delhi-110001

PCDRAM: "g e |
Shri Samir Kumar . ' Member
Shri Vijay Kumar Goyal Member
 APPEARANCE: '
Ms. Priyanka Aga_g;vﬁ (Aghncgt;j N Complainant f
Sh. Shalabh Singhal, S}:.'Yngend;r S. Bhaskar, Respondent
| Sh. Varun Chugh a}nd Sh. RakshiF (Advocates) N

ORDER

1. The present complaint has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
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A. Unitand project related ﬂéﬁils' e
2.
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Development) Rules, 2017 (in short, the Ru!:es] for violation
of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be resbonsible for all
obligations, responsibilities and Functiuns under the
provision of the Act or the rules and regulations made there

under or to the allottee as per the agreement for sale
|

executed inter se. |

The particulars of unit detalls, sale consideration, the amount
paid by the cnmplamant,. dqﬁe of proposed handing over the

possession, dela}r penod, if*an}ﬁ—uhave been detailed in the
following tabular form: =

S.No. Headg - ™ | Ihformaﬁfu |
1. Pruje% name and lu:atltm : Shree Varﬂhman Mantra”,
\ ¢ \ .| Sector-67, Gurugram.
Project area I | 11.262 acres

Nature of the. pm]e;t REG \Group housing colony under |
"the policy of low

4 - || cost/affordable housing
4. |a) DTCPliceriseno,. ' | | 69 of 2010 dated 11.09.2010
b) Validity statds . | |/ | Valid till 30.04.2022

T] Namie of the licensee DSS Infrastructure Pvt. Ltd.

5. | a) RERA registered/not Not Register?.‘d

registered
6. | Unit no. 1007, 10* floor, tower- C
[annexure- P2 on page no. 25
of cnmplaint]l |
7. | Unit measuring 520sq.ft. |

[annexure- P2 on page no. 25

Page 2 of 43



HARERA

2 GURUGRAM

Complaint No. 6146 of 2019

l:;fcumpiaim:

m——

Date of execution of
buyer’s agreement

26.09.2011

[annexure- P2 on page no. 22
of complaint)

Payment plan

Time linked payment plan

[annexure- P2 on page no. 42
of complain

10.

Total consideration

Rs. 19,80, 1?5/’

of reply]

[annexure- 7 on page no. 47

;5 8

Total amount paid by@(

complainant

Rs.16,11,56¢
| [annexure-

of reply]

/-
on page no. 47

12,

Possession qlaﬁ;sg

9(a)

w'ljhi'.r gonstruc

a period of

likely to be completed within
thrty six(36)

ion of the flat is

| particular tower in which

| andapprovals of all

‘months from the date of
start of foundation of the
the flatis located with a
grace period of six(6)
‘months, on receipt of
Sﬁhmon of the building

'plansfrewsed building plans

concerned authorities
including the fire service
department, civil aviation
department, traffic |
department, pollution cuntrtj

department aF may be
required for qommencmg an
carrying of the construction
subject to force majeure
restrains or restrictions from
any courts/ authorities, non-
availability oflbuilding
materials or dispute with

cuntracturs{ﬁurkforce etc. |
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and circumstances beyond
the control ﬁ: company and
subject to timely payments
by the flat b\Lyer[s}.
(emphasis supplied)

13.

Date of start of foundation

03.11.2011

(vide annexure- G on page no
58 of the reply filed in
complaint na.5269 of 2019)

14. nuedateafdeuvequ 03.11.2014 |
possession TR
. s+ H{Calculated from the date of
. 7| start of foundation and the
-~ |7 "V|grace period|is not allowed) |
15| Zero period~ .« [/ 11 |2 years, 10 months, 29 dayﬁ
DT s
S0 7T -1 Thesfiohn 01.11.2017 to
PV " 3(]09&202(]
= | (vide'order of DTCP, Haryana
;‘ NS 'J Chandigarh dated
| [; 03:032021)
16. nccupgrton cerﬁﬁcﬁ 123072021
\ &N\ r [é:nng:-m:‘e Fm the
NS | J fumﬁiiahnandncuments
U7 oo filedby the respondent on
> _h_, 28.09.2021]
17. | Offer of Possession: 1 | Notoffered |
18. | Delay hgnding ugemthg‘ 3 years, 11 months, 27 days

pﬂssigjp\n [after

dedu ug;ﬁem perluq) il
the da}e of decision 8,
28.09.2021

[2 years, 11 months, 29
days (from 03.11.2014 to
31.10.2017) plus 11 months,
28 days (from 01.10.2020 to
28.09.2021)]

Note: Separate calculation of
period -:ufdelay is done due to
the declaration of 'zero
period’ w.e.f01.11.2017 to
30.09.2020 as per the order
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dated 03.03[2021 of DTCP,
Haryana Chandigarh.

19. | Grace period utilization Grace period is not allowed in
the present complaint.

B. Facts of the complaint

3. That the complainant is a law-abiding citizen and consumer
who have been cheated by the malpractices adopted by the
respondent/ builder and ié-ail_eged]y carrying out real estate
development. Since mg{f-_.-ygars, the complainant being
interested in the ;;grofe‘tf hg’qaruEEItwas a housing project and
the complainarit had néeded an own home for his family.

4. That the one-sided agreement has been one of the core
concerns of the home buyers. The terms o ‘the agreement are
non-negotiable and a buyer even if he dle!s not agree to a
term, there is no option of modifying it or even deliberating it
with the resp‘ﬁgd&p:f[_—-buﬂdeh This aspect has often been
unfairly exploite;:‘l":"i:vf._t}i‘_é fté&ﬁnﬁdent/ builder. That the
complainant was subjected to unethical trade practice as well
as subject o? harassment. | The clause of cancellation, earnest
money forfeited, many hidden charges which were forcefully
imposed on buyer at the time of possession are tactics and
practice used by builder.

5. That the complainant approached the respondent for
booking of 2 BHK flat, admeasuring 520 sq. :ft in the subject
project and paid booking amount of Rs. 160000/-. That the

respondent to dupe the complainant in their nefarious net
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even executed buyer’s on 26.09.2011. It was done just to

create a false belief that the project shall be completed in
time bound manner and in the garb of this agreement
persistently raised demands due to which they were able to
extract huge amount of money from the complainant. The
very same day builder executed addendum to buyer's
agreement for developing an understanding among the
parties that seller shall always maintain minimum 30 days
gap between the dem@%@stp be raised for payments of
consideration and charges. ||

6. That the total cost of the subject flat is Rs.1980175/- out of
which a su?]ﬁﬁf_ﬂs. 1611609/- was paid by the complainant
in time bound manner; That it is peﬁtineillt mentioned here
that according to the statement, the complainant paid a sum
of Rs 1611609/- to the respondent till 2017 and only last
instalment is F?e:'ﬁaiﬁiﬁg.- The-paid amount was demanded by
the respondent withm;f dﬂmg appropriate work on the said
project, which fs illegal and arbitrary.

7. That res;:un_ﬂ&ﬁt'ﬁéﬁlfﬁhl'e to hand over the possession of a
said unit |~ before | 26.03:2015(26.03.2015 cannot be
ascertained since the date of start of foundation is not given,
thus calculated from the date of execution of the agreement).
That the complainant has paid all the insta[n‘fents timely and
deposited Rs. 1611609/-, That the resl?nndent in an
endeavour to extract money from allottees devised 2

payment plan under which respondent Iinkefd more than 25
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% amount as an advance; rest 70% amount was linked with

time linked payment plan. The payments are not dependent
or co-related to the finishing of flat and internal development
of facilities, amenities. After collecting the payments, the
respondent is not bothered about any development.
That respondent is recovering money from innocent buyers
under threats as stated above and diverted the so gathered
funds in its other prej&ct'séﬂd does not construct the flats for
which the payments were actually received by the developer.
Moreover, the develeper has very cunningly inserted a clause
in the agreement to pﬁy ﬁleagre amount of Rs. 5/- per sq. ft.
per month {qs per clause 9(c) of FBA) on deiayed delivery of
possessio 0}'the flat whereas the develo r charges interest
@ 24% HL (as per clauLe 5(b) of FBf’l] on any delayed
payment frmp thebuyers.
That as the delive;-y of -the-apartment was due on March,
2015 which was prior to.the coming into of force of the GST
Act, 2016 lé. 01.07. ?,D 17, it is submitted that the complainant
is not hab!e to incur additional financial burden of GST due to
the delay' caused <by | the respendeni Therefore, the
respondent should pay the GST on behalf of the complainant
at the time of last instalment, whenever it will be demanded
by builder.

. That the respondent has indulged in all kil*ds of tricks and
blatant illegality in booking and dreftinglef FBA with a

malicious and fraudulent intention and caused deliberate and
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11.

12.

13.

14.

intentional huge mental and physical harassment of the
complainant and his family.

That the inconsistent and lethargic way/ the respondent
conducted its business and their lack of commitment in
completing the project on time, has caused the complainant
great financial and emotional loss, That the cause of action to
file the instant complaint has occurred within the jurisdiction
of this authority as the aparhhant which is the subject matter
of this complaint is sﬂtxateﬂ m sectnr 67, Gurugram which is

within the ]urlsdlcﬂun uf rthls authnrlty

Relief sought by the 'cum_plajngnt.
The complainant has sought following relief(s):

(i) Direct the re'spﬁndént;fu grant th'e-';:lélay interest on
paid, amount of Rs. 16,11,609/~ from 26.03.2015
along with. pendent lite and future interest @24%
p.a. till actual passminn

(ii) Direct ythe: respondent 'to, quash the one-sided
clatiiesbf."th&agréérﬁent.
Reply by the respondent. I

That the present complaint ﬁled under Section 31 of the Real
Estate (Regulation and Development) Act, 2016 is not
maintainable under the said provision. The respondent has
not violated any of the provisions of the Act.

That the complaint has not been filed as per the format

prescribed under The Haryana Real Estate (Regulation and
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15.

16.

Development) Rules, 2017 and is liable to be dismissed on
this ground alone.

That as per rule 28(1) (a) of the Rules of 2(1;!1?, a complaint
under section 31 of Act can be filed for any %lleged violation
or contravention of the provisions of the Act after such
violation and/or contravention has been estal;blished after an
enquiry made by the auﬂmrity under section 35 of the Act. In

A ey 7
the present case no vmlatfon andjc-r contravention has been

established by the autho;“l,;ﬁ:nder section 35 of the Act and
as such the complaint igliable tu be dismissed.

That the cm?pfamant has sought reliefs u er section 18 of
the Act but the said sectlon- is I'lﬁ'l: applir:a le in the facts of
the present case and as such the cnmpleu'nt deserves to be
dismissed. It is submrrted that _the uperatmn of section 18 is
not retrospective in néfﬁré ﬁand. the same cannot be applied
to the transzﬁ:duns_.thpt-mre.l;ente;ec_l prior to the Act came
into force. ‘The part:es while enterjng into the said
transacuuns‘cnuld not have pusmbly taken into account the
provisions of the Act and as such cannot be burdened with
the obligations created therein. In the presen;t case also the
flat buyer agreement was executed much prior to the date
when the Act came into force and as such se}:tiun 18 of the

Act cannot be made applicable to the present lase. Any other
|
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17.

18.

interpretation of the Act will not only be against the settled
principles of law as to retrospective operation of laws but
will also lead to an anomalous situation and would render
the very purpose of the Act nugatory. The complaint as such
cannot be adjudicated under the provisions of the Act.

That the expression “agreement to sell” occurring in section
18(1)(a) of the Act covers within its folds only those

_.-L-.

agreements to sell that ha'ire heen executed after the Act

"" -"uj.: o l.l

came into force and the FBA executed in the present case is

Tina L,
T

not covered under the said exp;"_é'ssiun, the same having been
executed prior to the date the Act came into force.
That the FBRZ.exe:uted in i:he ;iresent casJ did not provide

5
any definite date nr tlme frame for handing over of

L\-'..

possession of the apartmant to t’he mmplamant and on this
ground alone the reﬁ'md and/or compensation and/or
interest canré‘tbﬁ:e Isnu_gh't uhder tha-Act. Even the clause 9 (a)
of the FBA merely provided a tentative /estimated period for
completion of construction of the flat and filing of application
for occupancy certificate with the concerned authority. After
completion of construction, the respondent was to make an
application for grant of occupation certificate (0C) and after
obtaining the OC, the possession of the flat was to be handed

over. |
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19. That the reliefs sought by the complainant are in direct

20,

conflict with the terms and conditions of the FBA and on this
ground alone the complaint deserve to be dismissed. The
complainant cannot be allowed to seek any relief which is in
conflict with the said terms and conditions|of the FBA. The
complainant signed the agreement only after having read and
understood the terms and cnndltmns mentioned therein and
without any duress, pressure or protest and as such the

[ W

terms thereof are fully binding upnn the complainant, The

-J.'H""--" -

said agreement was ex&cuted much priur to the Act coming
in to force ;1?1(1 the same has not been dedlqred and cannot
possibly be.derlared as void or not binqing between the
parties,

That it is su bmﬂted that deliverjr of possession by a specified
date was not essence Iml‘ l:l;;.'.-“ FBA and the complainant was
aware that tke gelayam* cgmp]etiun of construction beyond
the tentative time given in the contract was| possible. Even
the FBA cun;ain provisions for grant of compensation in the
event of delay. As such it is submitted without prejudice that
the alleged delay on part of respondent in delivery of
possession, even if assumed to have occurred, cannot entitle

the complainant to ignore the agreed contractual terms and

|
to seek interest and/or compensation on any other basis,
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That it is submitted without prejudice that the alleged delay
in delivery of possession, even if assumed tJ have occurred,
cannot entitle the complaint to rescind the FBA under the
contractual terms or in law. The delivery of bnssessinn by a
specified date was not essence of the FBA and the

complainant was aware that the delay in completion of

construction beyond the tentatwe time given in the contract
e _. : t_*-,_r/
was possible. Even the' FB& contam provisians for grant of

compensation in the E?erz;}.:tt;frci;ay As such the time given in
clause 9(a) of FBA Was_ E{qt esgé_nce uf the c?ntract and the
breach thergj':rf-j:qnnot entitle th'.r.a complainant to seek rescind
the cnntracti-l.‘ M J l.' 'Y |

That it is suhmltted that issue  of grant of
lnterestfcumpénsaﬁ;n furq the lnss occasioned due to
breaches cummltted by nne party of the contract is squarely
governed by Ehelpruujslqng ufsect[nn ‘?3 and 74 of the Indian
Contract Act; 1872 and no compensation can be granted de-
hors the said sections on "any ground whatsoever, A
combined reading of the said sections makes| it amply clear
that if the compensation is provided in the contract itself,
then the party complaining the breach is entitled to recover
from the defaulting party only a reasonable compensation

not exceeding the compensation prescribed in the contract
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and that too upon proving the actual loss and injury due to
such breach/default. On this ground the compensation, if at
all to be granted to the complainant, cannot exceed the
compensation provided in the contract itself.

23. That the residential group housing project in question has
been developed by the respondent on a piece of land
measuring 11.262 acres: situated at village Badshahpur,
sector-67, Gurugram, Hag‘apa tmder a license no. 69 of 2010

g = ' e "_,

dated 11.09.2010 granted by the Tawn and Country Planning
Department, Haryana undi!:ﬂ;e pro*;ri;.iuns uf the Haryana
Deve]npmen; and Regulanzatmn of Urban Areas Act, 1975
under the pqﬁc}r of Guvn of Haryana for low cost/affordable
housing pro]er:-t The hcense has been granted to M/s DSS
Infrastructure Limited am:Lthe respandent company has

i'

developed /constructed the prﬂ]ECt under an agreement with

IB R D
the licensee %bmpany. '

24. That the construction of the phase ufthe pmject wherein the
apartment uf the mmplamant is situated has already been
completed and awaiting the grant of occupancy certificate
from the Director General, Town and Country Planning
(DTCP), Haryana. The occupancy certificate has already been
applied by the licensee vide application dated 27.07.2017 to

the Director General, Town and Country Plan'ning, Haryana
|
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25.

26.

for grant of occupancy certificate, Huwevﬁer, till date no
Occupancy certificate has been granted by the concerned
authority despite follow up. The grant of Tsuch occupancy
certificate is a condition precedent for occupation of the flats
and habitation of the project.

That in fact the office of the Director General, Town and
Country Planning Haryana is unnecessarily withholding
grant of occupation certiﬁnate and other requisite approvals
for the pm]ect desplte ?a;;g apprnved and obtained
concurrence of the Gm:ernment of Haryana It is submitted
that in terrﬁs Jof order dated 01.11. 201? passed by the
Hon'ble Supreme Court of India “in @ Civil Appeal
no. 89??/2014 titled as Jai Namyun @ Jai Bhagwan & Ors.
vs. State ofHa:jrana& Grs., the CBI is conducting an inquiry
in release nf land from- acquisitmn in sector 58 to 63 and
sector 65 tniﬁ"?_';in Gt}nfgramfﬂaryana Due to pendency of
the said Inquiry, the office of the Director General, Town and
Country Plaﬁning. Héryana has withheld, albeit illegally,
grant of approvals and sanctions in the projects falling within
the said sectors.

That aggrieved by the situation created by the illegal and
unreasonable stand of the Director GenerT Town and

Country Planning, Haryana, a CWP No. 22750 of 2019 titled
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27

as DSS Infrastructure Private Limited Vs. Government of
Haryana and others had been filed by the licensee before
the Hon'ble High Court of Punjab and Haryana for reliefs of
direction to the office of DTCP to grant requisite approvals to
the project in question. The said CWP has been disposed off
vide order dated 06.03.2020 and in view of the statements
made by DTCP that they weré- ready to grant OC and other
approvals. However desplté‘ales.ame the grant of approvals

are still pending desplte cunnnuuus efforts bemg made by

bl et
LA

the hcenseefrespandent .

That in the meantime, as the flats were read}z various
allottees uf the project | In question Lplpmached the
respondent iwth the request fur handnver of temporary
possession of Eheir respectiLre ﬂats tn enable| them to carry
out the fit out{furnishing workin the their flats. Considering
the dif’ﬁcum% hamg faced.;b;rrﬂ:e allottees due to non-grant
of Occupancy certificate by the department in question, the
respondent acceded to their request and has handed over
possession of their respective flats to them for the limited
purpose of fit out. If the complainant so deslr%e, he may also
take possession of his apartment like uthel‘ allottees as

|
aforesaid.
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28. That it is submitted that in the FBA no definite period for
handing over possession of the apartmenF was given or
agreed to. In the FBA only a tentative period for completion
of the construction of the flat in question and for submission
of application for grant of occupancy certificate was given.
Thus, the period indicated in clause 9(a) of FBA was the
period within which the respondent was to complete the

-'b"'!"".“ i

construction and was tnr'i-* "_ply for the grant of occupancy

e
5 e

certificate to the cnncarned authnnty It is clearly recorded in

L™

the said clausg Il;seif that the date of 'submitting an
application f‘pr grant of uccupancy cernﬁcatie shall be treated
as the date Df cumplenan of flat for the pul'puse of the said
clause. Smr:e the ansessmn could be handed over to the
complainant after gran’tnf oc hy DTCP. Haryana and the time
likely to be taken b}f DTCP mgrant of OC was unknown to the
parties, henc&tﬁ% pefimffdateafnr handlng over possession of
the apartment was not agreed and not given in the FBA. The
respondent cnmpleted the mnstrucuun of the flat in question
and applied for grant of occupancy certificate on 27.07.2017
and as such the said date is to be taken as the date for
completion of construction of the flat in lquestinn. It is
submitted without prejudice; that in view of tlihe said fact the

respondent cannot otherwise be held liable to pay any
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29,

30.

interest or compensation to the cnmplainanit for the period
beyond 27.07.2017.

That as per the FBA, the tentative peiriod given for
completion of construction was to be counted from the date
of receipt of sanction of the building plansfrqvised plans and
all other approvals and commencement of funstrucﬁnn on
receipt of such approvals Thelast approval Heing Consent to

; ? W"A .'.‘-

Establish was granted bg tﬁe Haryana State Pollution Control
Board on 15.05. 2015 anﬂf;‘sns:ch the period mentioned in
clause 9(a) shall start counnng fr‘om 16.05,2015 only.

That it is subm:tted withaut pre;ud:ce to the fact that the
respondent iumpleted the mnstructiun of thl flat within the
time mdlcated%n tLhe FB}\ ﬁ)at even’ as per clause 9(a), the
obligation of the resp_qndent to cam_plete the construction
within the time tentativetlme 'Fr;me mentioned in said
clause was s%bjgct;-t&._ti r?:e?y gaymen-fs of all the instalments
by the complainant and other a!luttees of the project. As
various allnttees and e;en the complainant failed to make
payments of the instalments as per the agreed payment plan,
the complainant cannot be allowed to seek cohpensaﬁun or
interest on the ground that the respondent failred to complete

the construction within time given in the said clause. The

obligation of the respondent to complete thL construction
|
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31.

within the time frame mentioned in FBA was subject to and
dependent upon time payment of the instalments by the
complainant and other allottees. As such no allottee who has
defaulted in making payment of the instalments can seek
refund, interest or compensation under section 18 of the Act
or under any other law,

That  without prejudice to  the submissions made

e .h“"'"!

hereinabove, that the teutagye perlod as indicated in FBA for

,{‘-U-f Py

completion of construct:[an was not _only subject to force
majeure cund:tmns, but ai;; uﬁner conditions beyond the
control of respundent The non-grant-of OC and other
approvals mcluding renewal of Itcense by the DTCP Haryana
is beyond thé cnntml ufthe res;mnd&nt The DTCP Haryana
accorded its in pnncipal approval and obtained the

concurrence from the Govemmen’t uf Haryana on 02.02.2018

-
]

.

yet it did ngt graﬁi the ‘pending appruvals including the
renewal of license and 0C due to pendency of a CBI
investigatiun.‘ ordered by Han'ble'Supreme Court of India.
The said approvals have not been granted so far despite the
fact that the state counsel assured to the Hnn'Lie High Court
of Punjab and Haryana to grant approvals/OC as aforesaid.
The unprecedented situation created by !pthe Covid-19

|
pandemic presented yet another force majeure event that
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brought to halt all activities related to the project including

construction of remaining phase, processing of approval files
etc. The Ministry of Home Affairs, GOI vide notification dated
March 24, 2020 bearing no. 40-3/2020-DME+[[A] recognised
that India was threatened with the spre%ad of Covid-19
epidemic and ordered a complete lockdown in the entire
country for an initial pennd of 21 (twenty) days which
started from March 25, 20%’0: By virtue of various subsequent
notifications, the Mimsﬁjr of Hgme Affalrs GOl further
extended the lggkdowq fm;ﬂ 'E;me tn time and till date the
lockdown hf'ls nnt been cumpletely llftédl Various state
guvernment? inciud[ng the Gﬂvernment nf Haryana have
also enforced, séveral stﬂct measures to prevent the spread
of Covid-19 pandefni,c_ Includmg impnsmg cu1|*few, lockdown,
stopping all cnmmercial constructmn actmty Pursuant to

i) B B
issuance of & 'ﬁsor}? bjf e GOI wd‘e ufﬁca memorandum

dated May LB 2020, regarding extension qf registrations of
real estate p;-ujécts under tlhe provisions nlf the Real Estate
(Regulation and Development) Act, 2016 | due to 'force
majeure’, this authority has also extended l:hm registration
and completion date by six months for all reaLI estate projects
whose registration or completion date expiréd and, or, was

supposed to expire on or after March 25, 2020. In past few
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years construction activities have also been hit by repeated
bans by the courts/authorities to curb air pollution in NCR
region. In recent past the Environm@ental Pollution
(Prevention and Control) Authority for NCR (“EPCA") vide its
notification  bearing no. EPCA-R/2019/L-49  dated
25.10.2019 banned construction activity in NCR during night
hours (6pm to 6am) frum 26 10.2019 to 30.10.2019 which
was later on cnnverted l;;::mmp!ete 24 hours ban from
01.11.2019 to 05 11,2019/ by EP{IA vide its notification no.
EPCA- R/2019/L*53 dater.; Uilbll 2{]19 The Hon’ble Supreme
Court of India vide its order dated 04.11. 20}9 passed in Writ
petition no. 13&2_9{1|Qasllt1tli;ed T\s "MC MeLtu VS......Union
of India” completely banned all construction activities in
NCR which restriction was partl}r mudiﬁed vide order dated
09.12.2019 and was mmpletely li&ed by the Hon'ble
Supreme {Im?rt wde its urder dated 14 02.2020. These bans
forced the migrant labourers 'to return: to their native
states/vi[lage‘sérgéting I'a'n acute shortage of labourers in
NCR region. Due to the said shortage the construction activity
could not resume at full throttle even after lifting of ban by
the Hon'ble Supreme Court, Even before the normalcy in

|
construction activity could resume, the world was hit by the

'Covid-19' pandemic. As such, it is submitted without
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prejudice to the submissions made hereinabove that in the
event this authority comes to the conclusion that the
respondent is liable for interest/compensation for the peried
beyond 27.07.2017, the period consumed in the aforesaid
force majeure events or the situations beyond control of
respondent has to be excluded.

Copies of all the relevant. dn have been filed and placed on
the record. Their authentf"cft_',r “Is not in dispute. Hence, the
documents and:_.s‘ubmissioﬁl_dﬁa_de:byfthe parties.

Jurisdiction of the aufhtii‘tty "

The respondent has _raised an objat:tmn regarding
jurisdiction ofauthority to entertain the present complaint.
The authority ‘observes that it has tefritorial as well as
subject matter. ‘jurisdiction to adjudicate the present
complaint for the rehsdn’%égﬁéﬁ‘;ﬁéin’ﬁv.

E.1  Territorial jurisdiction

As per notification no."1/92/2017-1TCP dated 14.12.2017
issued by T{i:wn'-.-an(_;l Country Planning Depalrtment, Haryana
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes.
[n the present case, the project in question is situated within
the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with

the present complaint.
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E.Il  Subject-matter jurisdiction |

Section 11(4)(a) of the Act, 2016 provides that the promoter
|

shall be responsible to the allottee as per agreement for sale.

Section 11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees
as per the agreement far sale, or to the assocu*l.'tfun of
allottees, as the case:may be, till the conveyance of all
the apartments, p.’am u:i’dfngs as the rase may
be, to the allottees, or ﬂw common areas to the
association of allottees pr‘f?re‘:‘.‘nmpftenf authdrity, as
the case ma_y be; -‘f !

The prwfsmn afns;tr_.rref;eturﬁs is part of the builder
buyer’s agreement as per ‘clause 15 of the BBA
dared.i w Accordingly, the prometer is respbnsmfe
for aﬂ abh,gatmns/mspnnsfbf.’mes and ctions
inclu yaymgpr qf asﬁ'ured; re#uhu as provided in
Builden Biiyer's ﬁgreahrer:;. : ’

Section 34-Funcﬂans of | the ﬂutﬁudty

34(f) of the Act pruwdes to ensure ramp!mnce of the
obligations cast~upOn_the prombters, the allottees
and the real estate, ,agen:is under.this Act and the
rules a&d rﬁgu[aﬁansmadﬁthereunder

So, in view of the provisions of the Act quoted above, the
authority has cnmpléte furisdictian to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later
stage, |

Findings on the objections raised by the resbundent.

F.1 Objection regarding maintainability of éhe complaint.
|
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34.

35.

36.

37.

The respondent contended that the present complaint filed
under section 31 of the Act is not maintainable as the
respondent has not violated any provision of the Act.

The authority, in the succeeding paras of the order, has
observed that the respondent is in contravention of the
section 11(4)(a) read with proviso to section 18(1) of the Act

by not handing over possession by the due date as per the
okt ,;;‘-\','r.rl Ps
.': "J?‘-h s s " 5 | &
agreement. Therefore, the.complaint is maintainable.
PR E

F.Il  Objection regarding jurisdiction of authority w.r.t.
buyer’s agreement executed -prior to coming into
force of the Act. . ! _

Another contention of the respondent is that in the present

case the flat buyer’s agreement was executed much prior to
the date when the Act came iinto force and as such section 18
of the Act cannot be made applicable to the present case.

The authority is of the view that the Act nowhere provides,
nor can be so cunstrﬁ‘ed:.thdtf'aﬂ-pfeviuus agreements will be
re-written after coming'into force of the Act. Therefore, the
provisions of the Act, rules and agreement have to be read
and interpré\te;l \harmoniously. However, if the Act has
provided for dealing with certain specific
provisions/situation in a specific/particular Imanner, then
that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act
and the rules. Numerous provisions of the 'Act save the

provisions of the agreements made between the buyers and
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sellers. The said contention has been upheld in the landmark
judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs, UOI
|

and others. (W.P 2737 of 201 7) which provides as under:

"119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of t‘umpfen'an of
project and declare the same under Sectio 4. The RERA
does not contemp!q{%'{gwrfﬁpg of contract between the
flat purchaser and the promoter....

122. We have already,disc issed that above stated provisions
of the RERA are not retrospective in nature. They may to
some extent-be having a retrodetive or quasi retroactive
effect but. then on ﬂmﬁ round “the validity of the
pmvis_jﬁnf} of fﬁg_ﬁﬁ ,:afﬁﬁot,' be “challenged. The

Par!i&nfmq_t-‘fs coﬁrpe&ht‘éﬁéugh'm legisiate law having
retrospective or’retroactive effect. A law can be even
framed to affect subsisting / existing contractual rights
between the parties in the larger public interest. We do
not have anydoubt inlour mind that the RERA has been
framed-in the larger public ihteﬁest--a){ei' a thorough
study and. discussion made at the highest level by the
Standing  Committee | and.-Select Committee, which
submitted its detailed reports”

38. Also, in appeal no. 173 0f£2019 titled as Magic Eye Developer

Pvt. Ltd. Vs. Ishwer Singh Dahiya,in order dated 17.12.2019

' L B I3 5
the Haryana Real E’starfe"hpgeliate Tribunal has observed-

"34. Thus, keeping inview our aforesaid -_dl'sc;i.ésfpn, we are of
the conisidered opinion that the provisions af the Act are
quasi retroactive to some extent in operation and will be

r [ il i _ Hence
in case of delay in the offer/delivery of possession as per
the terms and conditions of the agreement. for sale the
allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate df interest as
provided in Rule 15 of the rules and one sided, unfair
and unreasonable rate of compensation mentioned in
the agreement for sale is liable to be fynamj -
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39,

40.

The agreements are sacrosanct save and ‘except for the
provisions which have been abrogated by the Act itself.
Further, it is noted that the builder-buyer agreements have
been executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges
payable under various heads shall be payable as per the
agreed terms and cnndttto;:ls uf the agreement subject to the
condition that the samg*"ﬁre in accordance with the
plans/permissions .- épprd“vej by the respective
departmentsfcofup‘btent ;aﬁtﬁqnhes and  are not in
cnntrav&nmz ﬂf‘ any u“.herﬁcf* rules statutes instructions,

directions i trEd thereunder aind are| nut"unreamnabie or
|[ | - K

|

exorbitant lrina re,. N
F.I11 Db]enﬁ“un regm"qﬂné fo;mat of th"é cumpliant

The respundent has further I'EllSEd _contention that the
present cumpiaint ha§ A‘“no‘?’; 'bgén ﬁied as per the format
prescribed Lilldelr t.!;g ruée__?;gal;ﬁﬂséﬁaplem be dismissed on
this ground alone. There is a prescribed proforma for filing
complaint hefure the authunt}r under section 31 of the Act in
form CRA. There are 9 d:fferent headings in this form (i)
particulars of the complainant have been provided in the
complaint (ii) particulars of the respondent- have been
provided in the complaint (iii)is regarding jurisdiction of the
authority- that has been also mentioned in ;fnara 14 of the
complaint (iv) facts of the case have been given at page no. 5

to 8 (v)relief sought that has also been given at page 10 of
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41.

complaint (vi)no interim order has been prayed for (vii)
declaration regarding complaint not pending with any other
court- has been mentioned in para 15 at page 8 of complaint
(viii) particulars of the fees already given on the file (ix)list of
enclosures that have already been available on the file.
Signatures and verification part is also complete. Although
complaint should have been strictly filed in proforma CRA
but in this complaint all the necessary details as required
under CRA have beegx\ff:g?f?hed along with necessary
enclosures, Repl}f has aisu been filed. At this stage, asking
complainant to f‘ le cumplal nt m fnrm CRA strictly will serve
no purpose and lt wﬂl rmt vmate the pruceedmgs of the
authority or can he sald to be d:sturbing{wolatmg any of the
established [E:rmqlple uf narural ]usnce rather getting into
technicalities will delay justice m the matter Therefore, the
said plea of the ;'esl;:mnc;lent wrt re]ectmn of complaint on
this ground is also I'EjECtEd and the authonty has decided to
proceed with this cumplamt assuch.y

F.1v l}b[ec:gn of the‘resg?mde!it w.rat reasons for the delay
in handing oﬁer of pnssessioh

The respundent submitted t;hat the period consumed in the
force majeure events or the situations beyond control of the
respondent has to be excluded while computing delay in

handing over possession.
a. The respondent submitted that non- grant of OC and other
approvals including renewal of licensel by the DTCP

Haryana is beyond the control of the respondent and the
said approvals have not been granted so far despite the
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42,

43,

fact that the State Counsel assured to ihe hon’ble High
Court of Punjab and Haryana to grant apprwals /OC.

As far as the aforesaid reason is cuncerne?, the authority
observed that the Hon'ble High Court of Punjab and Haryana

in vide its order dated 06.03.2020 in CWP-22750-2019
(O&M) has held as under:

“Learned State counsel, at the outset, submits that it
has been decided tﬂ'ﬂ% bccumﬁﬂn r:ert:?cace to
the petitioner subject. ito fulfiliment of other
mndmnnsf farma itie iﬁi d_ rectification pf any
painted out by the authority. He

;& ‘case t%?‘nq\ﬂ;mner makes a
regarding f renewal fee

1 EDCy Hi;ﬁ perfad from
2y same shall | cphs;ddred by

0.2 as'per law andfres d'&,r shall be
ned Sta; ,\numf further s that as
esénta tz g ;aiy steps

shall _ e_nr frcise shall be
compl 0 not’?ater than
two mao u."’

. -‘», r 4
In view o 'e, na further ﬁﬂn is necessary.
Present petiti Weg

on’ble High Court of Punjab

In view of afor ald orR
and Harya tﬁ@i} DTCP, Haryana,

Chandigarh é?d\%%ﬁ?}?ﬂpj}%s b:een issted. The para 4 of
the said order has mentioned that Gavernment has accorded
approval to consider the period ie, 01.11.2017 to
30.09.2020 as ‘Zero Period’ where the a;lprmrals were
withheld by the department within the said period in view of

the legal opinion and also gave relaxations as mentioned in

para 3". Accordingly, the authority is of the considered view
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that this period should be excluded while calculating the

delay on the part of the respondent to deliver the subject flat,

b. Unprecedented situation created by Covid-19
pandemic and lockdown for approx. 6 months

starting from 25.03.2020.

44. The Hon'ble Delhi ngh Gﬂflﬂ: m case titled as M/s Halliburton

Offshore Services Inc. If "ﬂﬂm Ltd. & Al r. bearing no.

fo of hhe:( ntractor

’ ywb?‘fa awn in

20'in India. E‘antrdc‘t was in breach

er 2019, pw were gfven to

i ur r&peﬂedija Despite

the same, the ﬁ:ﬁ could not complate the

Project. The awﬁmndéfmr cannot be used

as an Jfor no r of a, onn‘act for

AR
itself:"

45. In the present comp alf"‘tﬁé} 1;€5p’anclent was liable to

T UINU\ IV
complete the cunstructmn of the project in question and

handover the possession of the said unit by 03.11.2014 and
the respondent is claiming benefit of lockdown which came
into effect on 23.03.2020. Therefore, the auﬂw’nrit}r is of the
view that outbreak of a pandemic cannot be used as an

excuse for non- performance of a contract for which the
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46.

deadlines were much before the outbreak 1tse1f and for the
said reason the said time period is not excluded while

|
calculating the delay in handing over possessiun.

C. Order dated 25.10, 2019, 01.11. 2019 passed by
Environmental Pollution (Preventlan and Control)
Authority (EPCA) banning construction | activities in NCR
region. Thereafter, order dated 04.11. Fﬂlﬁ of hon'ble
Supreme Court of India in Writ petition no. 13028/1985
completely hanﬂing g‘ugs‘l;ructinn activities in NCR region.

The respondent in fh:_

.fl* ,,"1 '.i ' **;

S *{" :

completed a 4@1& respuncfén?has applled frr grant of the
j”\x || -

Occupancy certificate vide.. pplicitinn_-‘d_gtédiZ?.O?.ZOl? to

T |
Ay}ng to mislead the

- .i

dfttnr}ﬂ statement. On

bare perusal of the replzﬁ }gspnndent it becomes very

clear that t:hH HKR prﬁject was completed
A J‘q

on 27.07.20 as on this da e Ehe respnndent has applied for

grant of OC,’ Mu?sl, ﬂxe\réspnnaéﬁmﬁ c!alrnmg benefit out of

DTCP, Hary
authority by

lockdown period, orders dated 25.10.2019 and 01.11.2019
passed by EPCA and order dated 04.1 1.2019 passed by
hon’ble Supreme Court of India which are subsequent to the

date when the respondent has already cu!mpleted the
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47.

48,

construction. Therefore, this time period is not excluded
while calculating the delay in handing over possession.
Findings on the relief sought by the complainant.

G.I  Delay possession charges.

Relief sought by the complainant: Direct the respondent to
grant the delay interest on paid amount of Rs. 16,11,609/-
from 26.03.2015 along w1th pendent lite and future interest

i\.._‘.'II' M= I'-'I‘.F:

In the present cnmpf&“]nﬁfﬁthe complamant intends to

gl' f .*
continue w1t:)ha ﬁr’é ” ni:gj sEekmg delay possession

._ fr

aed':mdbrﬂie pruwsn td §ecﬂmn 18(1) of the

charges as pr

I.

Act. Sec. 18(; )pmwsn readsas under. = | |

,!“".-n -

< Retu )l T:muunt ﬂnd cﬂm‘mnsaﬂan

18(1).1 thes " fails to complete.c a.:' is unable to
give pussehmn nfﬁn hpqﬁm&:{ﬁe‘dt ‘or building, —
all be | paid, by the

Provi
withd
promoter, | ' mo t&pf defqy' till the

handing aver af mg passesﬁan, at sugh rate gs may be
presr:re; | EE"
Clause 9(a) f the ﬂat'+ Eﬂyef' S \& gréem

S

‘E

mtfe does not intend to

t, provides for

handing over possession and the same is reproduced below:

9.(a) The Construction of the Flat is likely to be
completed within a period of thirty six(36) ;manths
from the date of start of foundation of the particular
tower in which the Flat is located with a grace period
of six(6) months, on receipt of sanction of the building
plans/revised building plans and approvals of all
concerned authorities including the fire service
department, civil aviation department, | traffic
|
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department, pollution control department as may be
required for commencing and carrying: of the
construction subject to force majeure restrains or
restrictions from any courts/ authorities, non-
availability of building materials or dispute with
contractors/workforce etc. and circumstances beyond
the control of company and subject to timely
payments by the flat buyer(s). No claims by way of
damages/compensation shall lie against the Company
in case of delay in handing over the possession on
account of any of such reasons and the period of
construction shall be deemed to be correspandingly
extended. The date of submitting apph'c'arfm'r to the
concerned  authorities  for  the issye  of
completion/part completion/occupancy/part
occupancy certificate of the Complex shall be treated
as the date of completion of the flat for the purpose of
this clause/agreement. ’
49. A flat buyer's agreement is a pivotal legal document which

should ensure" that the 'rights and liabilities of both

builders{préri_‘ibtirs aﬁa' 'hﬁyﬁrsﬁallnfttéé:% are protected
candidly. Flat hﬁygr*s agreé;neﬁt i’a_y_"s down the terms that
govern the salg; “ﬂf "'ﬁffﬁ,!%.b klnds of properties like
residentials, camm.ércliél; g,;t_f:_."-h’éﬁanEh the buyer and builder.
It is in the interest of both the parties to have a well-drafted
agreement V.fhiqi] would the;ehjﬁ- protect the:rights of both
the builder and buyer -in the unfortunate event of a dispute
that may arise. It should be drafted in tl‘1e simple and
unambiguous language which may be understood by a
common man with an ordinary educational background. It

should contain a provision with regard to stipulated time of

delivery of possession of the apartment, plot or building, as
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50.

the case may be and the right of the buyerrs,«‘:a!lottees in case
of delay in possession of the unit,

The authority has gone through the possession clause of the
agreement and observed that the possession has been
subjected to all kinds of terms and conditions of this
agreement. The drafting of this clause and incorporation of
such conditions are not only vague and uncertain but so
heavily loaded in favnuraft'he promoter and against the
allottee that even a si_n_gl.é élmat:{m may make the possession
clause irrete?aﬂt | for Ehe ;:ﬁﬁ];ﬁse' of allottee and the
committed date for ha;;&ling over pos ssion loses its
meaning. If ﬁw said pns.spss‘i‘un clause é read in entirety, the
time period Trt:u__l"-hauding Over possession is only a tentative
period for completion of the f’unsﬁuctiun of the flat in
question and the pml‘nﬁteri is Ia'inﬁng to extend this time
period indeﬁiiitéiy nﬁ:nné e’ﬁei;tuality or the other. Moreover,
the said clause is an/inclusive clause wherein the numerous
approvals and terms and conditions have been mentioned for
commencement of construction and the said approvals are
sole liability of the promoter for which aliotil;ees cannot be
allowed to suffer. The promoter must have mentioned that

|
completion of which approval forms a part of the last

|
statutory approval, of which the due date of possession is
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subjected to. It is quite clear that the puéséssiun clause is
drafted in such a manner that it creates confusion in the
mind of a person of normal prudence who reads it. The
authority is of the view that it is a wrong trend followed by
the promoter from long ago and it is their this unethical
behaviour and dominant position that needs to be struck
down. It is settled prnpasﬂ:lan of law that one cannot get the
advantage of his own fmﬂt\’r ha inmrpnratmn of such clause
in the flat buyer’s agreenmht by the promoter is just to evade
the liability tuwards time!y delwery of subject unit and to
deprive the fallﬂttees of their right accruing after delay in
possession. This is just to commentas tn'h’uIv!the builder has
misused his duminant pn'sitiﬂn and drafted such mischievous
clause in the agl‘eement‘audthe alluttee is left with no option
but to sign on the dotted Iine-s.

The respunq';nt pfﬂh‘ldl&l’if hn‘s proposed to handover the
possession of the subject apartment within a period of 36
months from the date of start of ft:nmt11n::]a:ﬂ:i-:1r.|I of the particular
tower in which the flat is located with a grace period of 6
months, on receipt of sanction of the huiidingT plans/revised
plans and approvals of all concerned authorities including
the fire service department, civil aviation department, traffic

department, pollution control :'.itepalrtrma-anE as may be
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required for commencing and carrying of the construction
subject to force majeure restrains or restrictions from any
courts/ authorities, non-availability of building materials or
dispute with contractors/workforce etc. and circumstances
beyond the control of company and subject to timely
payments by the flat buyer(s).

The respondent is claimtng that the due date shall be
computed from 15.05, 201_5L‘1H_g.,’_date of grant of Consent to
Establish being Iast a}:!pmval for commencement of
construction. The authnrity ﬁbser‘ved that in the present
case, the res!pundent has nlmt kept the reasonable balance
between his own rights and the rights of the complainants-
allottees. Th'i‘a__ ﬁfs'pandent has acted in a pre-determined,
preordained, highly ';:Iiscrirnina'mry and arbitrary manner.
The unit in question was bﬂoked by the complainant on
19.02.2011 %rﬂ” the“ﬂaf‘ huyer’s agreement was executed
between the réspondent and the complainant on 26.09.2011.
It is interesting to note as to how the respondent had
collected hard earned money from the complainant without
obtaining the necessary approval (Consent to Establish)
required for commencing the construction. The respondent
has obtained Consent to Establish from the concerned

authority on 15.05.2015. The respondent is in win-win
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situation as on one hand, the respondent had not obtained

necessary approvals for starting construction and the
scheduled time of delivery of possession as per the
possession clause which is completely dependent upon the
start of foundation and on the other hand, a major part of the
total consideration is collected prior to the start of the
foundation. Further, the Said pessession clause can be said to

:~.._f

be invariably one s:ded,. unreasunahie and arbitrary.

_|" I.r& Pk,

Moreover, the authunty vide drder dated 03.09.2021 has
directed the respandent/ prunmter to submit the date of
start of f-:mndatmn tuwer-wise on an affidavit. The
respondent promoter filed an affidavit on 23.09.2021 in
compliance nf l:he satd nrder but failed to provide the date of
start of foundatinn nf parucular tewer in which the subject
flat is lncated 'I‘he authnnty has nbsenred that in complaint
no.5269 of 2019 wde annexure- 2, on page no. 58 of the
reply, the date of start of fﬂundaun_n of tower- C is mentioned
as 03.11.2011. The said dbcumént is placed on record by the
respondent himself in the above- mentioned complaint. It
means that the respondent is itself contradicting to its
contention that the due date of possession is liable to be
computed from consent to establish. It is evident that

respondent has started foundation on 03.11.2011 without
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53.

obtaining CTE which shows delinquency on the part of the
promoter. Therefore, in view of the above reasoning, the
contention of the respondent that due date of handing over
possession should be computed from date of CTE does not
hold water and the authority is of the view that the due date
shall be Computed from ‘date of start of foundation of the
subject tower in which the' ﬂat‘:s]ncated*

Admissibility of grace pgt;;d . The promoter has proposed
to hand over the pussessroh‘ufl the said flat within 36 months
from the date nfstart nffuur;&atfun of'the particular tower j in
which the ﬂatiis located and has suught further extension of a
period of 6 munths on receipt of sanction of the building
plans}rewsed p]ans ahd apprcwals of all concerned
authorities mc]udmg the f‘re service department, civil
aviation department, trafﬁe department pollution control
department Jsls“ma';r Iie reqmred fur ctommencing and
carrying of - the c:unstructmn subject to force majeure
restrains or resmctmns frurn any courts/ authorities, non-
availability of building materials o dispute with
contractors/workforce etc. and circumstances beyond the
control of company and subject to timely payments by the

flat buyer(s). It may be stated that asking for the extension of

time in completing the construction is not a statutory right
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54.

nor has it been provided in the rules. This is a concept which
has been evolved by the promoters themselves and now it
has become a VEry common practice to enter such a clause in
the agreement executed between the promoter and the
allottees. Now, turning to the facts of the present case, the
respondent promoter has not completed the construction of
the subject project in 'the Promised time, The OC has
obtained from the cnmpetgut authurlty on 23.07.2021 i.e,
after a delay of more than 6 }rears Itis a well settled law that
one cannot take benef‘t uf his nwn wrnng. In the light of the
abuv&mentmnéd feasnns the grace period of 6 months is
not allowed in the present case.
Admissibliity nf delay pnssessiun charges at prescribed
rate of interest; The cumplajnant is seeking delay
possession charges proviso to" secﬁnn 18 provides that
where an alfnrtee due;not intend to withdraw from the
project, he shall be paid, by the Promoter, interest for every
month of delay, till the handing over of possession, at such
rate as may be prescribed and it has been prescribed under
rule 15 of the rules. Rule 15 has been reproduced as under;

Rule 15. Prescribed rate of interest- [Proviso to

section 12, section 18 and sub-section (4) and

Subsection (7) of section 19]

(1) For the purpose of proviso to section .12
section 18; and sub-sections (4) and (7) of section| 15'-'
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the “interest at the rate prescribed” shall be the State
Bank of India highest marginal cost of lending rate
+29%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to
time for lending to the general public.

55. The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined
the prescribed rate of interest. The rate of interest S0

determined by the legiil%%};ff;s reasonable and if the said
i 5_\.!;":;

.....

rule is followed tu.aﬁrérd_ the interest, it will ensure uniform

practice in all the cases. :

e

56. Cunsequenﬂf,_;?ésﬁﬁer website of the State Bank of India i.e,

bﬂus_;i,{s_bj.é’lmn,_the maggiq_ﬁl cost of lending rate (in short,

MCLR) as on"'né&tgui;e;.-, 28.09:2021 is 7.30% pa. Accordingly,
the prescrihe;"?ﬁ!ﬁé‘iﬁ;{f!‘lnt&rest will_be marginal cost of
lending rate +2% i.r::‘,';.'SO% p‘a -

57. The deﬁniu’%‘-. @f &ﬁn alrll:ta-rrlast' as 'deﬁﬁed under section
2(za) of the Act provides that the rate of interest chargeable
from the allnftees by tﬁe promoter, in case of default, shall be
equal to the rate of interest which the promoter shall be
liable to pay the allottees, in case of default. The relevant
section is reproduced below: |

“(za) "interest” means the rates of interest paydib!e by the

promoter or the allottee, as the case may be.
Explanation. —For the pu rpose of this clause—
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(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay
the allottee, in case of default:

(i) the interest payable by the promoter to the allottee
shall be from the date the promoter \received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment to
the promoter till the date it is paid;”

58. Therefore, interest on the delay payments from the

59.

complainant shall be charge;i f;.it the prescribed rate ie,
9.30% p.a. by the requif&éﬁﬁﬁ?bmuter which is the same as

is being granted '.,_.,5. Ih.ér;"*;é-'%ﬂlai{‘am in case of delay

possession charges.
rr_:' ‘i |
1-1- "I - ! L N "

On consideration of the. Circumstances, ‘the evidence and

other record and submissions made by the parties, the
authority is s;i't_isfi:éfd.that thjtle r¢:spnn_'c_ignt-is in contravention
of the section ‘..1'1'(43'[.'1] -of. _._'the-A_'{_:t by not handing over
possession by J_lihe_.dugi d@tg%as per the agreement. It is
pertinent tcﬁ‘r%enﬁ%n t&’&lﬂ ﬂhef-'eu' that the respondent
promoter Ha:n‘s. ﬂleﬁ: .-ai ]I;st .t.:if éd&itiunal documents on
10.07.2021, where in an office order of the DTCP, Haryana,
Chandigarh has been annexed. The para 4 of the said order
has mentioned that “Government has accorded approval to
consider the period ie, 01.11.2017 to 30.09.2020 as ‘Zero

Period” where the approvals were withheld by the
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60.

department within the said permd in wew of the legal
opinion and also gave relaxations as mentioned in para 3"
Accordingly, the authority is of the considered view that this
period should be excluded while calculating the delay on the
part of the respondent to deliver the subject flat. It is a
matter of fact that the date of start of foundation of the
subject tower, where thé ﬂat ‘In question |is situated is
03.11.2011 as filed by the,{e;pundent in complaint no. 5269
of 2019, vide annexure ”(iuun page no. 58 of the reply. By
virtue of flat buyer 5 agreement axecuted between the parties
on 26.09. ZUII;. the puss%smn of the booked unit was to be
delivered wrtlnn 36 mnnths Frum the date of start of
foundation of the particdlar tower in which the subject flat is
located which cames-uut-—te be 03112014 and a grace period
of 6 months whlch is not alluwed m the present case for the
reasons quct&d r:.ibav;. D
Section 19(10) of the Act obligates the allottee to take
possession of the subject unit within 2 months from the date
of receipt of occupation certificate, These 2 months’ of
reasonable time is being given to the complainant keeping in
mind that even after intimation of Possession practically he

has to arrange a lot of logistics and requisite documents

including but not limited to inspection of the completely
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finished unit but this is subject to that the unit being handed

over at the time of taking possession is in habitable
condition. It is further clarified that the de[ay possession
charges shall be payable from the dye date of possession i.e,,
03.11.2014 till the date of handing over of the possession of
the unit or Upto two months from the valid offer of
possession if pussessmn is nnt taken by the complainant,

.-‘ i
whichever is earlier/ (Excludmg Zero period’ w.ef

. :.‘-u' B

01.11.2017 till 3[] 09 2020} as per the provisions of section
19(10) of the )m:t. g “’ “; - '

Accnrdingly, nun—comphance of the mandate| contained in
section 11(4) (a) read w:th proviso to sectmn 18(1) of the
Act on the ]:;art Jcrf the E'espnndent ls estabhdhed As such
complainant is enntled tn de.layed passessmn charges at the
prescribed rate of 1nterest ie, 9 30% p.a. for every month of
delay on th% Embunt "fpﬁid" by the ac::amplainant to the
respondent from the due date of possession ie, 03.11.2014
till the date of handing over of the possession of the unit or
upto two months from the valid offer of possession if
Possession is not taken by the complainant, whichever is
earlier (excluding “Zero period” wef 01, lll 2017 till
30.09.2020) as per the provisions of section 18[1) of the Act

read with rule 15 of the rules and section 19 (10) auf the Act.
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Directions of the authority
Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(1):

I.

I

1.

The respondent is directed to pay interest at the
prescribed rate of 9, 30% p.a. for every month of delay
from the due date uf‘ﬁussessiun i.e, 03.11.2014 till the
date of handing a*ve‘naf the possession of the unit or
upto two months ﬂ-um the Vvalid offer of possession if
pusse?smn ‘is “not ta.ken by the complainant,
whichever is earlier (excluding ‘Zero period’ w.e.f
01.11.2017 till 30-.09._2020] as per section 19 (10) of
the Aﬂt

The arrears ufsuch interest accrued from 03.11.2014
till date of this order:shall bepaid by the promoter to
the alLattee within a p,ermd r.rf 90 days from date of
this uﬁﬂe’t" andl\n for evéry mnnth of delay shall
be payable by the promoter to the allottee before 10
day of each subsequent month as per rule 16(2) of the
rules,

The respondent is directed to handover the physical
possession of the subject unit after abtammg OC from
the competent authority.,
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IV. " The complainant is directed to pay n&tstanding dues,

if any, after adjustment of interest for the delayed
period.

V. The rate of interest chargeable from the allottee by
the promoter, in case of default shall be charged at the
prescribed rate ie., 9.30% by the
respondent/promoter which is the same rate of
interest which the Promoter shall be liable to pay the
allottee, in case nétafe:i"sfuijs i.e, the delayed possession
charges as perse&:{fp}ffza} of the Act.

VI. The respondent  shall not. charge anything from the
cump!é’i{l_ant which is not the part of the agreement,

63. Complaint staill'_ds' disposed of,

64. File be consigned to registry.

r} : — V)~ o|
(Samir Kumar) (Vijay Kumar Goyal)
Member 4 B I F<Menber

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 28.09.2021

Judgement uploaded on 22.12.2021.
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