HARERA

2, GURUGRAM Complaint No. 4228 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no, i 4228 0f 2020
Date of filing complaint: 26.11.2020
Firstdate of hearing | 22.01.2021
Date of decision ' 28.09.2021

1. | Shri Shubham Jain

R/O: - A-56, Sector-26, Noida, Gautam Budh | Complainant
Nagar, Uttar Pradesh-201301

Versus

1. | M/s Shree Vardhman Buildprop Pvt, Ltd.
Regd. Office at: - 301, 3rd Floor, Inder Respondent
Prakash Building, 21-Barakhamba Road,
New Delhi-110001 |

CORAM: |

Shri Samir Kumar Memherd
Shri Vijay Kumar Goyal ' Member
APPEARANCE: 1
Sh. Mukul Kumar (Advocate) | | Complainant
Sh. Shalabh Singhal, Sh. Yogender S. Bhaskar, Respondent
| Sh. Varun Chugh and Sh. Rakshit (Advocates)

ORDER

1. The present complaint has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
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of section 11(4)(a) of the Act wherein | tt is inter alia

prescribed that the promoter shall be re#unsible for all

obligations, responsibilities and fl.lllCtiGLlS under the

|
provision of the Act or the rules and regulations made there

under or to the allottee as per the agreement for sale

executed inter se.

A. Unitand project related detalls
2. The particulars of unit delﬂi}s

"-u,,-

sale consideration, the amount

paid by the cumplamant date uf proposed handing over the

possession, delay periot] H’ an}r, have been detailed in the

following tabular form:

S.No. H+|zacl.§i - .| Informaﬁ{m;
1. | Project name and location | “Shree Vardhman Mantra”,
Sector-67, Gurugram.
Project area 11.262 acres
Nature of the project ‘Group housing colony under
the policy of low
cost/affordable housing
4. | a) DTGP licenise no) 69 of 2010 dated 11,09.2010 |
b) Validity status Valid till 30.04.2022
c) Name of the licensee DSS Infrasthijr.:ture Pvt. Ltd.
5. | a) RERA registered/not Not Register'pd
registered |
6. | Unit no. 704, 7th ﬂunr,i tower- B
[annexure- Alon page no. 16
of the reply] '
7. | Unit measuring 520 sq. ft.
[annexure- A on page no. 16 |
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of the reply]

Date of execution of flat
buyer’s agreement

28.09.2011

[annexure- A on page no. 13
of the reply]

Payment plan

Time linked Epa}rment plan

[annexure- A on page no. 33
of the reply|

10.

Total consideration

Rs. 19,80,175/-

[annexure- F on page no. 44
of reply]

11.

Total amount paid by the

complainant gt B

i
k! LE
bk
Y st

i

b
L
Ty

Rs.17,16,862/-

[annexure- F on page no. 45
of reply]

12,

Possession clause ' ' |

ot

‘' months, on receipt of

| concerned authorities

9.(a)

* | The construction of the flat is
| likely to be completed witl'lln‘

a period of thirty six(36)
months from the date of
start of foundation of the
particular tower in which
the flat is located with a
grace period of six(6)

sanction of the building
plans/revised building plans
and approvals of all

including the fire service
department, civil aviation
department, traffic
department, pollution contro
department as may be
required for commencing an
carrying of the construction
subject to force majeure
restrains or réstrim’ons from
any courts/ au':thorities, non-
availability of building
materials or dispute with
contractors/workforce etc, |
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and circumstances beyond
the control of company and
subject to timely payments
by the flat buyer(s).
(emphasis supplied)

13.

Date of start of foundation

Cannot be ascertained

14,

Due date of delivery of
possession

|allowed)

28.09.2014

(Calculated from the date of
execution of agreement and
the grace pe['iud is not

15:

Zero period WaiE

| 2 years, 10 months, 29 days

.| [vide order of DTCP, Haryana
/| Chandigarh rated

ie., from 01.11.2017 to
30.09.2020

03.03.2021)

16.

Occupation Certificate
.\J .". % | |
|

| |

23.07.2021 |
[annexure:F in the
compilation of documents
filed by the respondent on
28.09.2021]

i 7 4

Offer of Possession

Notoffered |

18.

Delay in handing overthe
possession (after ¥ » ©
deducting zero period) till
the date of decision i.e,
28.09.2021

3 years, 11 months, 27 days

[2 years, 11 months, 14
days (from 28.09.2014 to
31.10.2017) plus 11 months,
28 days (from 01.10.2020 to
28.09.2021)]

Note: Separate calculation of
period of delay is done due to
the declaration of ‘zero
period’ w.e.f01.11.2017 to
30.09.2020 as per the order
dated 03.03.2021 of DTCP,
Haryana Chandigarh.
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Ll?. Grace period utilization Grace period is not allowed u{

B.
3.

HARERA

the present complaint. {

Facts of the complaint

That That the respondent “Shree Vardhman Buildprop Pvt.
Ltd."” advertised about a real estate project named as “Shree

Vardhman Mantra” located at village- Badshahpur, sector-67,

Gurgaon, Haryana (hereinafter referred as the said ‘project’)
through various mass  media means and upon
representations and prnmises made by thJ.» respondent, the
complainant, booked-a flat bearmg no. B 704, 7th floor,
tower-B (heremaﬂ’er referred as.the said ‘unit’) for a sum
total of Rs 1690 00{},’;. Subsequentl}r, on 28.09.2011 the
respondent entered into flat buyer's 'agre}s ent (hereinafter
referred as the ‘FBA") with the complainant.

That the total cost of the said unit mentiurfled in clause 2(a) of
the FBA, is Rs 16,00,000/- whereas the complainant was
made to pay Rs 17,16,862/- towards total cost of the said
unit including PLC,EDCand IDC.

That the clause/9(a) of the FBA, executed between the
respondent and the complainant ‘mentiéned “The Flat is
likely to be completed within a period of thirty-six (36)
months from the date of start of foundation of the particular
tower in which the flat is located with grace period of six (06)
months.” Hence, making the date of possession as
28.03.2015. The clause 4(b) of the FBA, clearly mention that

the buyer opted for the time linked plan II, aLnexure-ﬁ of the
|
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|
agreement and the respondent clandestinely mentioned that

they shall not be under any obligation to send the
intimation/call notices regarding time linked instalments,
That the complainant performed all her du:ties and complied
with the FBA payment terms / conditions, wherein making a
total of 95% payment of the basic price of Rs 16,00,000 as on
18.03.2013 plus Rs. 1,55,250/- towards EEC/FFC. The
remaining 5% payment was to be paid at the time of
possession. Even after .tﬁé:'géyment of ‘.5\'5%i of the basic sale
price of the said unit, the %E'spbndent has failed to deliver the
possession of the said unit.

6. That the complainant has t‘nnﬁ"fﬁntly following up since April
2015 with the respondent regarding th‘é ﬂanding over the
possession-’pftﬁe said unit but till date ucFu!patiﬂn certificate
is not obtained ‘and possession of the said unit is not
provided.

7. That the respondent has committed breach of trust and
agreement @yfmt-‘hartd_i:ig over the possession of said unit
for more than 4 years anéi' 10 months wif_heut assigning any
reasons. It is pertinent to mention that the complainant has
made several requests with office of the respondent but the
person in charge refused to comment or submit any reply
regarding possession of the said unit.

8. That the respondent is in violation of "Haryana Real Estate
Regulation Act & Rules” by not a:f:urmrt]::leting| the project and

providing possession to the cﬂmplaina:hﬂt and caused
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|
irreparable damages and mental agony to the complainant.

The respondent purposely failed to pay interest @15% per
annum towards payment made by complainant for the
tenure of delay in project in tune of Rs 12,51,663 /-,

C. Relief sought by the complainant.
9. The complainant has sought following relief(s):

(i) Direct the respondent to handover the peaceful
possession uftHersaid ‘unit to the complainant
immediately and é&ﬁfré}r&nce deed be executed. Any
outstanding pa}zﬁﬁnt from the complainant may be
adjusted from the delay interest and compensation
awarded to the complainant. 5

(i) Direct the respondent to pay the !delay interest @
15% per annum for the delay in handing over the
pussessicm of the said unit.

D. Reply by the respondent.
10. That the pre%entcumplaint-ﬁlad under section 31 of the Real

Estate (Regulation and Deﬁe]npment} Act, 2016 is not
maintainable.under the said provision. The respondent has
not violated any of the provisions of the Act.

11. That the complaint has not been filed as per the format
prescribed under The Haryana Real Estate [i:legulaﬁun and
Development) Rules, 2017 and is liable to be dismissed on

this ground alone,
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12. That as per rule 28(1) (a) of the Rules of 2¢1?, a complaint

1.

under section 31 of Act can be filed for any alleged violation
or contravention of the provisions of thei Act after such
violation and/or contravention has been established after an
enquiry made by the authority under section 35 of the Act. In
the present case no violation and /or contravention has been
established by the authority under section 3';5 of the Act and
as such the complaint 1:5 HaLEtn be dlsmlssed

That the complainant has snught reliefs under section 18 of
the Act, but the. sald segunn 1§ nnt applicable in the facts of
the present tase and as such the cumplamt deserves to be
dismissed. I!: is submitted that the operation of section 18 is
not retruspe;':l;'ﬁ}e in nature and the samé cannot be applied
to the transactions that were entered prior to the Act came
into force. The parties whﬂe entering |into the said
transactions t:uuld not haﬂ’g pasmb]}r taken into account the
provisions of the Act and as such cannot be| burdened with
the obligations created therein. In the present case also, the
flat buyer agreement was executed much prior to the date
when the Act came into force and as such sci[ctian 18 of the
Act cannot be made applicable to the present case. Any other

[
interpretation of the Act will not only be against the settled

principles of law as to retrospective operation of laws but
|
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14.

15,

16.

will also lead to an anomalous situation aq'd would render
the very purpose of the Act nugatory. The cd:lmplaint as such
cannot be adjudicated under the provisions of the Act.

That the expression “agreement to sell” occurring in section
18(1)(a) of the Act covers within its f{?lds only those
agreements to sell that have been executed after the Act
came into force and the FBA executed in the present case is

not covered under the saitf expreselen the same having been
executed prior to the date El:e Act came into force.

That the FBA executecl m the present case dld not provide
any definite idafe or time frame for hendmg over of
possession of the apartment to the cump]airiant and on this
ground alone ;ﬂi‘e refund and/or mmﬂensatien and/or
interest cannet'be“seﬁg'hi:' under the Act: Even the clause 9 (a)
of the FBA merely ereidded a tentative /estimated period for
completion m‘ré eéhstmcn;}nefthe flat and filing of application
for occupancy certificate with the concerned authority. After
completion ef construction, the respondent was to make an
application for grant of occupation certificate (OC) and after
obtaining the OC, the possession of the flat was to be handed
over,

That the reliefs sought by the complainant are in direct

|
conflict with the terms and conditions of the FBA and on this
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7.5

18.

ground alone the complaint deserve to be dismissed. The
complainant cannot be allowed to seek any relief which is in
conflict with the said terms and conditions |of the FBA. The
complainant signed the agreement only after having read and
understood the terms and conditions mentioned therein and
without any duress, pressure or protest and as such the
terms thereof are fully binding upon the complainant. The
said agreement was exemifgdmuch prior to the Act coming
into force and the-sanié:ﬁa; ;_ch;t been declared and cannot
possibly be declared :a':st:_.j.rhid'_q:r not binding between the
parties. 2/ L-

That it is sut}mﬂtted that delivery of possession by a specified
date was not essence of the FBA, and the;cﬂmplainant was
aware that the delay. in“eompletion of construction beyond
the tentative time given in the contract was possible. Even
the FBA contain provisions for grant of cntppensatinn in the
event of delay. As such it is submitted without prejudice that
the alleged delay on part of respondent in delivery of
possession, even if assumed to have occurred, cannot entitle
the complainant to ignore the agreed {:ontrail:tual terms and
to seek interest and/or compensation on any éther basis.

That it is submitted without prejudice that the alleged delay

in delivery of possession, even if assumed to have occurred,
|
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19,

cannot entitle the complaint to rescind the FBA under the
contractual terms or in law. The delivery of possession by a
specified date was not essence of the FBA and the
complainant was aware that the delay in completion of
construction beyond the tentative time given in the contract
was possible. Even the FBA contain provisions for grant of
compensation in the event of delay. As such the time given in
clause 9(a) of FBA wasgn;eﬁence of the contract and the
breach thereof n:annot_en;i,tl.ﬁ-.the complainant to seek rescind

the contract.

|

That it _l_% '-_s'ﬁhmitted | that issue E Eof grant of
interest/compensation for the loss nc%aﬁioned due to
breaches committed by one party of the contract is squarely
governed by thé"pl.'-o‘!:.ﬂ;&lﬂﬂs.-ﬂfséttidﬁ' 73 and 74 of the Indian
Contract Act, 1872 and no compensation can be granted de-
hors the said sections on any ground whatsoever. A
combined reading of the said sections makes it amply clear
that if the compensation is provided in the contract itself,
then the party complaining the breach is entitled to recover
from the defaulting party only a reasonable compensation
not exceeding the compensation prescribed in the contract
and that too upon proving the actual loss aniﬂl injury due to

such breach/default. On this ground the compensation, if at
|
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20,

21.

all to be granted to the complainant, cannot exceed the
compensation provided in the contract itself.

That the residential group housing project in question has
been developed by the respondent on a: piece of land
measuring 11.262 acres situated at village Badshahpur,
sector-67, Gurugram, Haryana under a licens!e no. 69 of 2010
dated 11.09.2010 granted by the Town and dountry Planning
Department, Haryana u‘mffr the provisions of the Haryana
Development and Regul;d;at;nn of Urban Areas Act, 1975
under the pnhcy of Gnvt. uf Hﬂr}ﬂana for low cost/affordable
housing project. The license has been granted to M/s DSS
Infrastructure Limited and the respondent company has
developed/constructed the project under an agreement with
the licensee company. _

That the construcnun 0fthe phEISE of the project wherein the
apartment né the cumplaiQant is situated has already been
completed and awaiting the grant of occupancy certificate
from the Director General, Town and Country Planning
(DTCP), Haryana. The occupancy certificate has already been
applied by the licensee vide application dated 27.07.2017 to
the Director General, Town and Country Planning, Haryana
for grant of occupancy certificate. However, till date no

occupancy certificate has been granted by the concerned
|
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22;

23

authority despite follow up. The grant of such occupancy
certificate is a condition precedent for occupation of the flats
and habitation of the project.

That in fact the office of the Director General, Town and
Country Planning Haryana is unnecessarily withholding
grant of occupation certificate and other requisite approvals
for the project, despite having approved and obtained
concurrence of the Guver;l;ént of Haryana. It is submitted
that in terms r:uf order dated 01.11.2017 passed by the
Hon'ble Supreme Cpurt bf India. " in | Civil Appeal
no.8977/2014 ntled as Jai Narayan @ Jai' Bhagwan & Ors.
vs. State u}'Hﬂr}fnna & Ors., the CBl is conducting an inquiry
in release of la‘nd from acqulsitlnn in sec!tnr 58 to 63 and
sector 65 to 67'in Gurugram, Haryana. Due to pendency of
the said inquiry, the office of the Director General, Town and
Country Plaﬁning, Haryana has “rithhelq, -albeit illegally,
grant of app;u‘vals and sanctions in the projects falling within
the said sen:turs.l

That aggrieved by the situation created by| the illegal and
unreasonable stand of the Director Gene!ral, Town and
Country Planning, Haryana, a CWP No. 22750 of 2019 titled
as DSS Infrastructure Private Limited vs. Government of

Haryana and others had been filed by the ilicensee before
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24,

25

the Hon'ble High Court of Punjab and Haryana for reliefs of
direction to the office of DTCP to grant requi%ite approvals to
the project in question. The said CWP has been disposed off
vide order dated 06.03.2020 and in view of the statements
made by DTCP that they were ready to grant OC and other
approvals. However, despite the same, the grant of approvals

is still pending despite continuous efforts being made by the

" 3 ‘-rf vl
"l ‘} I F
ilcenseefrESpﬂndent

That in the meantime. as the flats were ready, various
allottees of the pm{ect in questiun approached the
respondent with the request for handover of temporary
possession t%f‘ﬂﬂ;ir respﬂctil'ire flats to enal?lé them to carry
out the fit out/ﬁlrnishing work in their flats. Considering the
difficulties being F&ced by the allottees due to non-grant of
occupancy certlﬁcate bjf the dEpartment in question, the
respondent acceded to their request and has handed over
possession of their respective flats to them for the limited
purpose of ﬁ.t out. If the complainant so delsil'*e, he may also
take possession of his apartment like other allottees as
aforesaid.

That it is submitted that in the FBA no deﬁlnite period for

handing over possession of the apartment was given or

agreed to. In the FBA only, a tentative period for completion
[
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of the construction of the flat in question and for submission
of application for grant of occupancy cerﬁficate was given.
Thus, the period indicated in clause 9(a) :;,uf FBA was the
period within which the respondent was 1:|a complete the
construction and was to apply for the grar!nt of occupancy
certificate to the concerned authority. It is cle;arly recorded in
the said clause itself that the date of ‘ submitting an
application for grant of ;wr?u‘t;ancy certificate shall be treated
as the date of cnmpletmn of ﬂat for the purpose of the said
clause, Since, the pﬂssgssiun could be handed over to the
cnmplamant after grant of OC by DTCP Haryana and the time
likely to be ﬂ_aken by DTCP in grant of OC 1.».«:5»:F unknown to the
parties, hence the period/date for handing over possession of
the apartment was not agreed and not given in the FBA. The
respondent completed the éﬁnstructian of the flat in question
and applied Eprgrant,pﬁ&ﬁuﬁancy eértiﬁr:ata on 27.07.2017
and as suchk the said date is to be taker1 as the date for
completion of cclmétlructmn of the flat in question. It is
submitted without prejudice; that in view of the said fact the
respondent cannot otherwise be held liable to pay any

|
interest or compensation to the cumplainant| for the period

beyond 27.07.2017.
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That as per the FBA, the tentative pérind given for
completion of construction was to be counted from the date
of receipt of sanction of the building plans/revised plans and
all other approvals and commencement of construction on
receipt of such approvals. The last approval being Consent to
Establish was granted by the Haryana State Pollution Control
Board on 01.05.2015 and as such the period mentioned in
clause 9(a) shall start cﬁ'ﬁn}t;;gf:rnm 02.05.2015 only.

That it is submitted, mthuut prejudice to the fact that the
respondent cnmpleted the cunstructmn of the flat within the
time :ndlcated in the FBA, that even as per clause 9(a), the
obligation nf the respondent to mmpletefthe construction
within the rl_m'e tentative .-timé frame mentioned in said
clause was suhjecf to.timely payments of all the instalments
by the complainant and ofher allottees of the project. As
various alluf},"eeﬁ and eﬁEﬁ“_ tlﬁz complainant failed to make
payments of the instalments as per the agreed payment plan,
the complainant cam;mt be allowed to seek compensation or
interest on the ground that the respondent failed to complete
the construction within time given in the said clause. The
obligation of the respondent to complete the construction
within the time frame mentioned in FBA was !suhject to and

dependent upon time payment of the insta1ments by the
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28.

complainant and other allottees. As such no ;'allﬂttee who has
defaulted in making payment of the instaﬂlments can seek
refund, interest or compensation under section 18 of the Act
or under any other law. |

That without prejudice to the submissions made
hereinabove, that the tentative period as indicated in FBA for
completion of construction- was not only subject to force
majeure conditions, but éisu.nther conditions beyond the
control of respundent The non- grant of OC and other
approvals mc[uding renewal uf Iicense by the DTCP Haryana
is beyond the control of the respondent, The DTCP Haryana
accorded lt?‘s in principal approval ‘and obtained the
concurrence from the deefnmént of Haryzn!na on 02.02.2018
yet it did not grant the uending approvals including the
renewal of ltcense and DC “die to pendency of a CBI
investigatmn ordered by~ Hnn ble Supreme Court of India.
The said approvals have not been granted so far despite the
fact that the state counsel assured to the Hon'ble High Court
of Punjab and Haryana to grant approvals/QC as aforesaid.
The unprecedented situation created by the Covid-19
pandemic presented yet another force majeure event that

|
brought to halt all activities related to the project including

construction of remaining phase, processing of approval files
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etc. The Ministry of Home Affairs, GOI vide nbtiﬁcatiun dated

March 24, 2020, bearing no. 40-3/2020-01&1?][@ recognised
that India was threatened with the sprehd of Covid-19
epidemic and ordered a complete luckdquin in the entire
country for an initial period of 21 [twen;{y] days which
started from March 25, 2020. By virtue of various subsequent
notifications, the Mmlsny of Home Affairs, GOl further
extended the lockdown frE; tﬁne to time and till dtae the
lockdown has not been cnmplete]y lifted. Various state
governments, inEIuding: the GDVE'mmEnt uf| Haryana have
also enfurced several strict measures to pre'}ent the spread
of Covid-19 pandemtc including imposing cLi‘few lockdown,
stopping all cummert:lal_, construction activity. Pursuant to
issuance of adﬁs_ury by th:& GOl vide office memorandum
dated May 13, 2020, régardiﬁg extension of registrations of
real estate p;n]e‘;cts und'ér"tlhé: provisions of the Real Estate
(Regulation [-fa'n_r’i! Development) Act, 2016 due to 'force
majeure’, this aufhnriry has aléu extended the registration
and completion date by six months for all real estate projects
whose registration or completion date expired and, or, was

I
supposed to expire on or after March 25, 2020. In past few

years construction activities have also been hijt by repeated

bans by the courts/authorities to curb air pollution in NCR
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region. In recent past the Environmental Pollution
(Prevention and Control) Authority for NCR ("EPCA”) vide its
notification  bearing no. EPCA-R/2019/L-49  dated
25.10.2019 banned construction activity in NCR during night
hours (6pm to 6am) from 26.10.2019 to 30.10.2019 which
was later on converted into complete 24 hours ban from
01.11.2019 to 05.11.2019 hy‘EPEA vide its nutchatmn no.
EPCA-R/2019/L-53 dated dl il 2019. The Hon'ble Supreme
Court of India vide its nrder dated 04.11.2019 passed in Writ
petition no. 13029/’1985 titl‘ed as “M.C. Mehta....vs......Union

i |
NCR which restriction was partly modified .ivilde order dated
H . .

of India” completely banned all cnnstrucricpn activities in
09.122019 and was completely lifted by the Hon'ble
Supreme Court videits-order-dated 14.02.2020. These bans
forced the migrant Iabou;'ers to return to their native
states/villages “creating an aﬁéute shortage of labourers in
NCR region. ﬁue to the said shortage the construction activity
could not resume at fﬁ[l throttle even after lifting of ban by
the Hon'ble Supreme Court. Even before the normalcy in
construction actwlty could resume, the wurldlwas hit by the
'Covid-19' pandemic. As such, it is subn}itted without

|
prejudice to the submissions made hereinabove that in the

|
event this authority comes to the conclusion that the
|
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29.

30.

respondent is liable for interest/cumpensatic.}n for the period
beyond 27.07.2017, the period consumed in the aforesaid
force majeure events or the situations bej,'nnd control of
respondent has to be excluded.

Copies of all the relevant do have been ﬁleq and placed on
the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed
documents and submissiaﬁ?,tﬁ'zide by the parties.

Jurisdiction of the authdrl’ty 4

The respondent hasg r‘eused an .objection regarding
jurisdiction of authnrity.,t__q-:en;terta'in the present complaint.
The authority observes that it has territorial as well as
subject ma:tt'ér ' jurisd'ictiqn to adjudicake the present

complaint for the reasons given below,

E.1  Territorial jurisdiction

As per notification-no. =1!§2}7291?-1'TCP dated 14.12.2017
issued by Town and Country Planning Department, Haryana
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes.
In the present case,lthe project in question is sjituated within
the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdictiaq to deal with
the present complaint.

E.Il  Subject-matter jurisdiction
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Section 11(4)(a) of the Act, 2016 provides tliat the promoter
shall be responsible to the allottee as per agreement for sale.

Section 11(4)(a) is reproduced as hae1'15.~l.1t*1d»\3r:|

|
Section 11(4)(a) |

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees
as per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the c’rse may
be, to the allottees, or. the common areas to the
association of allottees br ths competent authprity, as
the case may be; AR N

The provision.of qssureﬂ returns is part of the builder
buyer's agreement; tﬁ ‘per clause. 15 of the BBA
dated.... Accardmgm the promoter is res onsible
for aH ab!{gaaansfrespunmbmnes and | functions
including payment of assured returns as provided in
Builder Buyer's Agreement.

Secﬂar'l__.?#fﬁ'ynctjnn; of the Authority: i

34(f) of the:Act\provides to ensure compliance of the
obligations. cast upon.the. promoters, the allottees
and the real estate agents under this Act and the
rules and regulations made thereunder.

S0, in view of the provisions of the Act quoted above, the
authority has complete juﬁsdicﬁnn to deci.de the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later
stage,

Findings on the objections raised by the respondent.

F.1 Objection regarding maintainability nf:the complaint.
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31.

32.

33

34.

The respondent contended that the present complaint filed
under section 31 of the Act is not maintainable as the
respondent has not violated any provision of the Act.

The authority, in the succeeding paras of the order, has
observed that the respondent is in contravention of the
section 11(4)(a) read with proviso to section 18(1) of the Act

by not handing over p_o_sseésibn by the due date as per the

agreement. Therefore, the complaint is maintainable.

F.Il  Objection regarding jurisdiction of authority w.r.t.
buyer’s agreement executed prior to coming into
force of the Act. st

Another contention of the respondent is that in the present

case the ﬂaﬁ!?'g}r_ér's agreement was execufiec!l much prior to
the date when the Act came into force and as such section 18
of the Act cannot be made applicable to the present case.

The authority is\of the view that the Act nowhere provides,
nor can be so construed, that all previous agreements will be
re-written after coming into force of the Act, Therefore, the
provisions of the Act, rules and agreement have to be read
and lnterpréted harmoniously. However, if the Act has
provided for  dealing  with certain specific
provisions/situation in a specific/particular manner, then
that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act
and the rules. Numerous provisions of the Act save the

provisions of the agreements made between the buyers and
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sellers. The said contention has been upheldiin the landmark
judgment of Neelkamal Realtors Suburban vat. Ltd. Vs, UOI

and others. (W.P 2737 of 2017) which provides as under-

"119. Under the provisions of Section 18, the delay in handing
over the possession would be counted ﬂ-am the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its reg:‘s‘r:rat:‘an under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of diomp!etian of
project and declare the same under Section 4. The RERA
does not contemplate rewriting of contract between the
flat purchaser and the promoter..... T

122.  We have a!readx-#f,gt:u’s,sgg that above sm![ed provisions
of the RERA ﬂ"%ﬂﬁf"“ strospective in nature, They may to
some extent-be having a retroactive or quasi retroactive
effect but then on that ground the validity of the
provisions - of 'RERA  cannot. be «challenged. The
Parliament is competent enough to legislate law having
retrospective or retroactive effect. A | can be even
ﬁarﬁeﬂ"bﬂ affect subsisting / existing co tractual rights
between the parties in the larger public interest. We do
not have any doubt in our mind that thelRERA has been
framed-in the larger public interest aﬁer’r a thorough
study and. discussion made at the highest level by the
Standing ' Committee and -Select .Committee, which
submitted its detailed reports

35. Also, in appeal no, 173 0f 2019 titled as Magic Eye Developer

Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019
the Haryana'ﬁeéi' E:'stzi%eﬁp'i':el'faté Tribunal has observed-

"34. Thus, keeping in view our-aforesaid discussion, we are of
the considered opinion that the pmvﬁsiank I the Act are
quasi retroactive to some extent in operation and will be

n
I il i jon. Hence
in case of delay in the offer/delivery of possession as per
the terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate qpf interest as
provided in Rule 15 of the rules and one sided, unfair

and unreasonable rate of compensation mentioned in
the agreement for sale is liable to be IgnareT ,
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36.

37.

The agreements are sacrosanct save andiexcept for the
provisions which have been abrogated b)‘ the Act itself.
Further, it is noted that the builder-buyer agreements have
been executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges
payable under various heads shall be payable as per the
agreed terms and conditions of the agreement subject to the
condition that the san_‘g:_ei;__. 'a':ﬂ; in accordance with the
plans/permissions appfﬂve{i by the respective
departments/competent * authorities “and| are not in
contravention of any other Act; rules, statutes, instructions,
directions issued thereunder and are ot ulnreasnnahie or
exorbitant in nature, |

F.IIl  Objection regarding format of the compliant

The respondent has further raised contention that the
present complaint has not been filed as per the format
prescribed under the rules and-isliable to be dismissed on
this ground alone. Therel is a prescribed proforma for filing
complaint before the authority under section 31 of the Act in
form CRA. There are 9 different headings in this form (i)
particulars of the complainant have been provided in the
complaint (ii) particulars of the respondent- have been
provided in the complaint (iii)is regarding jurisdiction of the
authority- that has been also mentioned in !para 14 of the
complaint (iv) facts of the case have been given at page no. 5

to 8 (v)relief sought that has also been given at page 10 of
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38.

complaint (vi)no interim order has been iJrayed for (vii)
declaration regarding complaint not pending with any other
court- has been mentioned in para 15 at page 8 of complaint
(viii) particulars of the fees already given on the file (ix)list of
enclosures that have already been available on the file.
Signatures and verification part is also complete. Although
complaint should have been strictly filed in proforma CRA
but in this complaint all the necessary details as required
under CRA have been f‘l.lrlﬁished along with necessary
enclosures. Reply has a]én _-Ef_.fen filed. At tﬁis stage, asking
complainant to file complaint in form CRA strictly will serve
no purpose and it will not vitiate the proceedings of the
authority or can be said to be disturbingfviulating any of the
established principle of natural justice, rather getting into
technicalities will delay justice in the matter. Therefore, the
said plea of the respondent w.r.t rejection of complaint on
this ground is also rejected and the authority has decided to
proceed with this complaint as such.

F.IV Objection of the reisﬁon&ent w.r.t reasons for the delay
in handing over of possession,

The respondent submitted that the period consumed in the
force majeure events or the situations beyond control of the
respondent has to be excluded while computing delay in

handing over possession.

a. The respondent submitted that non-grant of OC
and other approvals including renewal of license
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39

40,

by the DTCP Haryana is beyond the control of the
respondent and the said approvals have not been
granted so far despite the fact that the State
Counsel assured to the hon’ble High Court of
Punjab and Haryana to grant approvals/0C,

[

As far as the aforesaid reason is concerned, the authority
|

observed that the Hon'ble High Court of Punjab and Haryana

vide its order dated 06.03.2020 in CWP-22750-2019 (0&M)

has held as under: 2 22

N : 2% %{f
“Learned State caungeu:‘t H: autset, submits that it
has been decidedto g;ﬂhr accupation certificate to
the penngnen §ub..|' to . fulfillment of other
mndmansf farmdﬂ and‘rﬂrgéﬂﬁr:anan of any
deficiengy which are pointed out by the.authority. He
further; spbnﬂts that in case the petitionér makes a
representation regarding _exclusion of: renl:m! fee
and wrét on~ Eﬂfy’fﬂf | for the perfﬂd from
25. ﬁ?%ﬂ!? till date, same shall be considered by
respunderlt na’2 as per law and fresh am’Fr shall be
passed. Learned State cahns&! further assures that as
soon as the ra'presenmnan is recei‘b'ed necessary steps
shall be mkgﬂ -and “the~ Enure .exercise shall be

completed at l'ﬁetzgarﬂeiﬁ ‘mﬁdny cdse, not later than
two months.

‘ Iﬂ. WEW"{Jf Eﬂ b&g ng further direction is
necessmy ?rﬂsentp ition %her&hy dmposbd of."

In view of a@resal nrde ff HDI‘I’E‘I!E\IIIJEP Court of Punjab
and Haryana, an ﬂfﬁce order of the DTCP, Haryana,
Chandigarh dated 03.03.2021 has been issued. The para 4 of
the said order states that “Government has accorded
approval to consider the period ie, 01.11.2017 to
30.09.2020 as 'Zero Period’ where the approvals were

withheld by the department within the said ;Terind in view of
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41.

42.

the legal opinion and also gave relaxations 135 mentioned in
para 3", Accordingly, the authority is of the d::unsidered view
that this period should be excluded while‘ calculating the

delay on the part of the respondent to del iveq the subject flat.

b. Unprecedented situation created by Covid-19
pandemic and lﬂékdbwn for approx. 6 months
starting from 255?- 0%’:020

NGy
The Hon'ble Delhi;: _High | Court."in_case titled as M/s

:f:' e e

V4 .
Halliburton fo}here g-"'tes lrr\V{;‘S Vedanta Ltd. & Anr.

s

bearing no. 151 P (1) (Camm) no. BB/ Zﬂi{ll and LAs 3696-

i

3697/2020 ﬁated 29 05 2020 has absenred t}lat-

.1 -“ N 1 1 | |

A

“69. The past »qoﬂ-ﬂwﬁrmﬂ‘rmz Bf .':he Contractor
cannot be cahdwfea‘ duetathe Eﬂ»lffﬂ 19 lockdown in
March 2020 in India..The Contractor was in breach
since September, 2019, ﬂp rtunities were given to
the Co tor to ¢ -népe'ﬂtfd{y Despite
the same, the Gong'aéoricauﬂ not  complete the
Project-Theoutbreak of a-pandemic cannot be used
as an excuse fdr’ ::11 p&rfamimfce of a contract for
which the deadlines Were much befare the outbreak
itself.”

In the present complaint also, the respondent was liable to
complete the construction of the project illl question and
handover the possession of the said unit by é8.09.2ﬂ14 and
the respondent is claiming benefit of Iuckdn'iun which came

|
into effect on 23.03.2020. Therefore, the authority is of the
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43.

view that outbreak of a pandemic cannot be used as an
excuse for non- performance of a contract for which the
deadlines were much before the outbreak itself and for the
said reason the said time period is not excluded while

calculating the delay in handing over possession.

¢. Order dated 25.10.2019, 01.11.2019 passed by
Environmental . Pollution (Prevention and
Control) Authnrityq [EPCA} banning construction
activities in NCR tegion Thereafter, order dated
04.11.2019 of hon’ble Supreme Court of India in
Writ petition no. 13028 /1985 cnmpletely banning
construction activities in NCR region.

The respnndent in th?e reply has ad.mlrted that the
construction of | the phase -of “the pru]ect wherein the
apartment u_f the cpmplamgnt Is situated has already been
completed arltd.:_:th'é_ rgqu:_md'ent'fha_s applied for grant of the
occupancy cefﬂﬁ'c’ﬁ&.‘_'yideéip,p‘[ica"tidﬁ dated 27.07.2017 to
DTCP, Haryana. The -respbndent--is'tlying to mislead the
authority by makmg false ur self-contradictory statement. On
bare perusal of the reply ﬁled hy respondent, it becomes very
clear that thé construction qf tl_';e said pmject was completed
on 2?.0?.2&)1'} as oﬁ this date the respondent has applied for
grant of OC. Now, the respondent is claiming benefit out of
lockdown period, orders dated 25.10.2019 and 01.11.2019
passed by EPCA and order dated 04.11.2019 passed by
hon'ble Supreme Court of India which are sui:sequent to the

date when the respondent has already completed the
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while calculating the delay in handing over possession.

Findings on the relief sought by the cnmpl#ainant.
|

G.1

Relief sought by the complainant: Direct th
pay the delay interest @ 15% per annum fcrr the delay in
handing over the possession of the said unit.

In the present complmp&_, the cump]amant intends to
continue with the prn;ét’:?;infﬂ:"‘is seeking delay possession

charges as pruwded unde; tiua-prﬂvisn to secdmn 18(1) of the

Delay possession charges.

n.-q,_._ .

Act. Sec. 18[1}pf5’yfso raads asiunden =2

handing over possession and the same is ré roduced below:

"Sectbn 18 Return of nmuunt nnd com dnsatmn

18(1).4f tke pmmum'! faﬁs tacmﬁp.'ete or fﬁuhabf& to
give r% ofan qpartment, p.’aj or bu ding, —

L H‘ ) f L
Prawdedh\)m% wher E’ﬂ"‘ﬂﬂé&fﬁ‘ dm nn.': intend to
withdraw from d;e project, he “shdll be paid, by the
pramoter interest forevery month of delay, till the

hand: r aﬂj:e ?% 'agsﬁ'gh rate as'may be
uye

presc 4 “\l 2

9.(a) The Construction of the Flat is likely to be
completed within a period of thirty SiX(36) months
from the date of start of foundation of the particular
tower in which the Flat is located with a grace period
of six(6) months, on receipt of sanction of the uilding
plans/revised building plans and approvals of all
concerned authorities including the fire service
department, civil aviation department, L:ruﬂic
department, pollution control department as ay be
required for commencing and carrying r)f the
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construction subject to force majeure restrains or
restrictions from any courts/ authorities, non-

availability of building materials or di‘EthE with
contractors/workforce etc. and circumstances beyond
the control of company and subject to timely
payments by the flat buyer(s). No claims by way of
damages/compensation shall lie against the ompany
in case of delay in handing over the possession on
account of any of such reasons and the period of
construction shall be deemed to be correspondingly
extended. The date of submitting application to the
concerned  authorities  for  the issue of
completion/part completion/occupancy/part
occupancy certificate of the Complex shall be treated
as the date of completion of the flat for the purpose of
this clause/ag reement. r'

46. A flat buyer’s agreement ﬁs, e,,pw‘crtal legal document which

".il

|
should ensur tha!c fhe r:kh’f% end “liabilities of both
'!""".":.-.."_

builders/pr ete’t‘s and huyers/alletfe
-

are protected

candidly. Fl t’bliyers egre }'nent\la}rs d the terms that
govern the Ele «.ref‘ dif’ferent ldnds 0 prepertles like
residentials, eemmeré?als et ‘ig heltween the buyer and builder.

ﬁ.}
It is in the interest e? bumﬁe,parhes to have a well-drafted

agreement vﬁai% }{E{lﬁeﬂ aepte;;}_ ._ghe_ rights of both
the builder r.in the unfertupate . ent of a dispute
that may 31:.71{ heLﬁQ d:’aftedl tjvthe simple and
unambiguous language which may be understood by a
common man with an ordinary edueatienal!beekgreund. [t

|
should contain a provision with regard to stipulated time of

delivery of possession of the apartment, plot or building, as
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47.

the case may be and the right of the buyers/allottees in case
of delay in possession of the unit.

The authority has gone through the possession clause of the

agreement and observed that the passeTsiun has been
subjected to all kinds of terms and cur‘ditinns of this
agreement. The drafting of this clause and incorporation of

such conditions are not- 6%)'”' ?ague and uncertain but so

w!"-_

for hanc!mg.i

over pos&er;smn loses its
id posses ntlaqse iS“?‘eat in entirety, the

anding vl p's 'sﬁpﬁ only a tentative

: | A

period for co lﬁgﬂ“‘ of th éfogsl‘rucnun of the flat in
N ,,_?“E Rﬁ_rufﬁ

question and the promoter-is~aiming to extend this time

period indef’%lt;gy _%l@‘&&%}&ﬂ%ﬂlﬂ% other. Moreover,

the said clause'i is an| iRCUWE *clgye’ wherein the numerous

'x...J ! ALY
approvals and terms and conditions have been mentioned for

commencement of construction and the said approvals are
sole liability of the promoter for which allottee cannot be
allowed to suffer. The promoter must have mentioned that
completion of which approval forms a part of the last

statutory approval, of which the due date of possession is
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48,

subjected to. It is quite clear that the pnss:essinn clause is
drafted in such a manner that it creates ciunfusinn in the
mind of a person of normal prudence wh%n reads it. The
authority is of the view that it is a wrong trend followed by
the promoter from long ago and it is this unethical behaviour
and dominant position that needs to be struck down. It is
settled proposition of law: that one cannot get the advantage
of his own fault. The iﬁéﬁr\p‘:;aémn of such clause in the flat
buyer’s agreement 11::}' mefpromu”fer is just to evade the
liability towards ;l;ilely &Iw&w ru;' ;:.:ublett unit and to
deprive the allottees uf their right accrulf*ng after delay in
possession. '{h’tslis ]ust ta cé‘mment“as L'n hc]\v the builder has
misused his don‘tinant puﬁitmn and dm&ed such mischievous
clause in the agfeementand the aﬂnttfe is left with no option
but to sign on the dottet _ﬁmieqr- B

The res;::u:m:Fem&,l prumuQ hgs prnpnsed tn handover the
possession of the suhject apartment within a period of 36
months from the datle Hufl st.;rt {;f fnundatmn’ of the particular
tower in which the flat is located with a grace period of 6
months, on receipt of sanction of the building plans/revised
plans and approvals of all concerned autholrities including

the fire service department, civil aviation de;:‘artment, traffic

department, pollution control departmenf as may be
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49,

required for commencing and carrying of the construction
subject to force majeure restrains or restrictions from any
courts/ authorities, non-availability of building materials or
dispute with contractors/workforce etc, and circumstances
beyond the control of company and subject to timely
payments by the flat buyer(s).

The respondent is cleiming that the due date shall be

*r.....e
computed from 01.05. 2%& 4 e‘.’ date of grant of Consent to

N
Establish bemg last aﬁpreve! for commencement of
construction. 'lfhe aL[Aertty 6b§ﬁed that 'in the present
case, the reepﬁndent has not. kepl: the r& onable balance

P v |

between hi ewn rights and the nghts ef e complainants-
allottees. Th&e reepende:ut :Illasr ected in a pre-determined,
preordained, hfghly dreé_ruﬂm?tbry and arbitrary manner.
The unit in quesnen t:aeﬁbceeked :hy the ¢complainant on
19.02.2011 end the flai: gu r’s agreement was executed
between the(reepnndenﬁ aed‘t{:_e eqmpleina t on 28.09.2011.
It is interesting to note as to how the respondent had
collected hard earned money from the complainant without
obtaining the necessary approval (Ceneenit to Establish)
required for commencing the construction. The respondent
has obtained Consent to Establish from Ithe concerned

authority on 01.05.2015. The respondent is in win-win
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situation as on one hand, the respondent had not obtained
necessary approvals for starting canstru:l::tiun and the
scheduled time of delivery of pnssessimll as per the
possession clause which is completely dependent upon the
start of foundation and on the other hand, a rqajcr part of the
total consideration is collected prior to tq'e start of the
foundation. Further, the sald pnssessmn clause can be said to
be invariably one suieﬁ upreasunable. and arbitrary.
Moreover, the authorlt}:rl ﬁ:i:i; -;rder dated 03.09.2021 has
directed the res'_ponden*:'f prumﬂter to submit the date of
start of fui;h'ﬂétion tﬁwer-wise on an affidavit. The
respondent .Lp'rumuter filed an affidavit <11 23.09.2021 in
compliance c:'f the said order but failed to provide the date of
start of fuundati::tn of pamcuia’r tower in wﬁlch the subject
flat is located. This shuws the mischievous and the
1rrespuns:blé: h'ehaviqur--uf the resp_andeqt ‘promoter. The
respondent promoter has failed to comply !.Fith the orders of
this authurit}y. Therefore, the authdrity is of the considered
view that as ‘date of start of foundation of the subject tower
in which the flat is located’ cannot be ascertained in the

present matter so, the due date shall be computed from date

of execution of the flat buyer’s agreement.
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50. Admissibility of grace period: The promoter has proposed
to hand over the possession of the said flat within 36 months
from the date of start of foundation of the particular tower in
which the flat is located and has sought further extension of a
period of 6 months, on receipt of sanction of the building
plans/revised plans and approvals of all concerned
authorities including the fire- service department, civil
aviation department, u‘aﬂ’f; Eeﬁartment pollution control
department as may be reqmred for commencing and
carrying of the cunstrumnn subject to force majeure
restrains or resrrictmns from any courts/ aulthuritles. non-
availability | of | building | materfals ‘or dispute with
cnntractursj'ﬁ'gﬁkfuréﬁe etc. and cﬂ'cdmstanﬂ!as beyond the
control of company and subject to timely payments by the
flat buyer(s). It may be stated that asking for the extension of
time in completing the construction is not a statutory right
nor has it been provided in the rules. This is a concept which
has been evolved by the promoters themselves and now it
has become a very common practice to enter such a clause in

|
the agreement executed between the promoter and the

|
allottees. Now, turning to the facts of the present case, the
respondent promoter has not completed the construction of
|

the subject project in the promised time. The OC has been
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obtained from the competent authority on 23.07.2021 ie,
after a delay of more than 6 years. It is a well settled law that
one cannot take benefit of his own wrong. In the light of the
above-mentioned reasons, the grace period of 6 months is
not allowed in the present case.

51. Admissibility of delay possession chargesi at prescribed
rate of interest: The camp!ainant is |seeking delay
possession charges, prwbau tp section 18 provides that
where an allnttee dnes not lntend to withdraw from the
project, he shall be paid h}'the prnmnter interest for every

month of delay, till the handing over of pﬁs#essian at such

F

rate as may he prescrlbed and it has been ptlescnbed under

rule 15 of the rules Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7) of section 19]

(1) Fon the,purpose of provisa to, section 12;
section 18; and sub-iec;ﬂns- (4) and (7) of section 19,
the “interest at the rate prescribed” shall be the State
Bank of India hgghest marginal cost of lending rate
+29%.:

Provided "that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to

time for lending to the general public.
52. The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, |has determined

the prescribed rate of interest. The rate of interest so
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determined by the legislature, is reasonable and if the said
rule is followed to award the interest, it will ensure uniform

practice in all the cases.

53. Consequently, as per website of the State Bank of India i.e.,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e, 28.09.2021 is 7.30% p.a. Accordingly,
the prescribed rate of mterest will be mrlrgmal cost of

lending rate +2% i.e.,9. BQ%D 3,

AR N

54. The definition of term ‘interest’ as danecJ under section
2(za) of the Act prqvides:_ﬁ;at .t:he rate of mtﬂlrest chargeable
from the allqﬁﬁﬁs:by the.p't‘ﬂm_uter. in case 'f;r.iefault, shall be
equal to thé 'i‘éﬂée of -intére’st which the p’rdmater shall be
liable to pay the allottees, in case of default. The relevant
section is reprudur:ed beluw*

“(za) "interest" means rhe- rates of interest payable by the
promoterer the allottee; as the case may be.

Explanation. —For the purpose of this clause—

(i) therate of interest chargeable from the allottee by the
promoter, in-case of default; shall be equal to the rate
a_.a" interest which the promater-shall be liable to pay
the allottee, in case of default;

(if}  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment to
the promoter till the date it is paid;"

[
55. Therefore, interest on the delay payments from the

complainant shall be charged at the presTibed rate ie,
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56.

9.30% p.a. by the respondent/promoter whicih is the same as
is being granted to the complainant in case of delay
possession charges. '

On consideration of the circumstances, thf evidence and
other record and submissions made by the parties, the
authority is satisfied that the respondent is Iln contravention
of the section 11(4)(a) uf the Act by not handing over
possession by the due date as per the agreement. It is
pertinent to mention -jgyerjhhere that the respondent
promoter has filed ak ii;;.;hffadditianal ‘documents on
10.07.2021, Wherem an office order of the DTCP Haryana,
Chandigarh has been annexed. The para 410# the said order
has mennuned that “Government has accorded approval to
consider the pen__pd 1_.e‘.',-"0-1i-11.201? ‘to 30.09.2020 as Zero
Period’ where the 'aﬁp;fdvals were withheld by the
department within the s_a’icl.:perijpd in v;lew of the legal
opinion and also gave relaxations as mentioned in para 3".
Accnrdingly..the authnﬁt}r ié of the considered view that this
period should be excluded while calculating the delay on the
part of the respondent to deliver the subject flat. It is a
matter of fact that the date of start of foundation of the
subject tower, where the flat in question is situated cannot be

ascertained in this matter as the same is not provided by the
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57.

respondent promoter even after the orders of this authority
on 03.09.2021. Hence, the due date of possession is
calculated from the date of execution of the flat buyer's
agreement. By virtue of flat buyer's agreement executed
between the parties on 28.09.2011, the pe%ssessien of the
booked unit was to be delivered within 36 rr‘enths from the
date of start of feundatien ef the particular tower in which
the subject flat is ]ecat_ed,__yyrhlch is not provided by the
respondent promoter evEn efter the orders uf this authority
on 03.09.2021. Hf.'*m':ﬁ':Jr the due date of possession is
calculated f\{fem the date of date of execution of the flat
buyer’s agreement whleh curnes out to beTﬂ 09.2014 and a
grace period efﬁ months which is nnt ailewecL in the present
case for the reasens quoted. ahove

Section 19(10) of the Act ehlfgates the allottee to take
possession GE‘ tl‘:f sehj_ec:t. u_;:tit-?.r‘i_thi_n 2 months from the date
of receipt of occupation | ertificate. These 2 months’ of
reasonable time is being'gi'een'te the complainant keeping in
mind that even after intimation of possession practically he
has to arrange a lot of logistics and requi:iite documents
including but not limited to inspection of |he completely
finished unit but this is subject to that the unit being handed

over at the time of taking possession is in habitable
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condition. It is further clarified that the délay possession
charges shall be payable from the due date of possession i.e,,
28.09.2014 till the date of handing over of the possession of
the unit or upto two months from the valid offer of
possession if possession is not taken by the complainant,
whichever is earlier (excluding ‘Zero @ period’ w.ef.
01.11.2017 «ill 3[].09.20201;3; per the provisions of section
19(10) of the Act.

Accordingly, non- comphanee ‘ut' the. mandate contained in
section 11(4) (a) read with prnhsn to section 18(1) of the
Act on the part of the respondent is est b‘ished. As such
cumplainant; i"s"ientiﬂ_ed to delayed pnssessipn’ charges at the
prescribed rate of interest i.e., 9.30% p-a. for every month of
delay on the amount-paid-by_the complainant to the
respondent from the due -dat:e of possession i.e., 28.09.2014
till the date of handing over of the possession of the unit or
upto two months from the wvalid offer of possession if
possession is not taken by the complainalnt_, whichever is
earlier (excluding ‘Zero period’ w.ef 01.11.2017 till
30.09.2020) as per the provisions of section ]B{l] of the Act

read with rule 15 of the rules and section 19 (10) of the Act.

|
Directions of the authority
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59. Hence, the authority hereby passes this nrder and issues the

following directions under section 37 of the Act to ensure
[

compliance of obligations cast upon the promoter as per the

|
function entrusted to the authority under section 34(f):

I

11

IV.

The respondent is directed to pay %interest at the
prescribed rate of 9.30% p.a. for every: month of delay
from the due date oflpn'ssessian ie., 23[09.2014 till the
date of handing g!{glf'__'ﬁf__the possession of the unit or
upto two months from the valid offer of possession if
possession . is :.-.ﬁé't'-- ‘taken by the complainant,
whichever is earlier (excluding 'Zero period’ w.e.f.
01.11.2017 till 30.09.2020) as per r.;‘ﬁnn 19 (10) of
the Act: | T |

The arrears of such interest accrued ﬁium 28.09.2014
till date of this order shall be paid by the promoter to
the allottee within & period 6f 90 days from date of
this order and interest for every month of delay shall
be payable by the promoter to the allottee before 10t
day of each subsequent month as per rule 16(2) of the
rules.

The respondent is directed to handover the physical
possession of the subject unit after obtaining OC from
the competent authority.
The complainant is directed to pay uultstanding dues,
if any, after adjustment of interest for the delayed

period.
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V. The rate of interest chargeable frnrri the allottee by
the promoter, in case of default shall be charged at the
prescribed rate ie., 9.30% by the
respondent/promoter which is the same rate of
interest which the promoter shall be liable to pay the
allottee, in case of default i.e., the delayed possession
charges as per section 2(za) of the Act,

VL. The respondent shall not charge anything from the

complainant which is not the part of the agreement.
60. Complaint stands dispose'd?ﬁrf. r
61. File be consigned to regiﬂstrir;

| = -

L/ \z. | ".;j--- —
(Samir Kumar) (Vijay Kumar Goyal)
Member Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 28.09.2021

Judgement uploaded on 22.12.2021. - - )

Page 42 of 42


DELL
Typewritten Text
Judgement uploaded on 22.12.2021.




