HARERA

S GURUGRAM Complaint No. 4220 of 2020 |
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 42200f2020
Date of filing complaint: 01.12.2020
First date of hearing 22.01.2021
Date of decision H 28.09.2021

- | Shri Prateek Jain

R/0: - A-56, Sector-26, Noida, Gautam Budh | Complainant
Nagar, Uttar Pradesh-EUlS_Ol

Versus

M/s Shree Vardhman Buildprop Pvt. Ltd.
Regd. Office at: - 301, 3rd Floor, Inder Respondent
Prakash Building, 21-Barakhamba Road,

| | New Delhi-110001 |
CORAM: |
Shri Samir Kumar N ETT Member|
Shri Vijay Kumar Goyal Member |
 APPEARANCE: _
Sh. Mukul Kumar [ﬂdﬁ.fut;ate]- - Complainant
Sh. Shalabh Singha;l,_ Sh. Yogender S. Bhaskar, 1 Respundentﬁ
' Sh. Varun Chugh and Sh. Rakshit (Advocates) I

ORDER

The present complaint has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate [Regulatiun and
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Development) Rules, 2017 (in short, the R les) for violation

of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all

|
obligations, responsibilities and functicins under the

provision of the Act or the rules and regulations made there

|
under or to the allottee as per the agreement for sale

executed inter se.

The particulars of unit dEtaﬂs,Sale consideration, the amount

paid by the complainant, date of proposed handing over the

possession, dela}rp“érmdf ifﬁtﬁa have been detailed in the

following tabular form:

' S.No.| Heads o |

g "

Information ]

1. | Project name and location |

“Shree Varidbman Mantra”,
Sector-67, Gurugram.

Project area

11.262 acres

Nature oFthE--p;r_j:}ngt RE(

Group housing colony under
the policy of low
cost/affordable housing

4. |a) DTCP license no.

b) Validity status |

| 69 0f 2010 dated 11.09.2010
| Valid till 30.04.2022 '

c) Name of the licensee -

DSS Infrastructure Pvt. Ltd,

5. | a) RERA registered/not Not Registered
registered
6. Unit no. 705, 7t floor, tower- B

[annexure--ﬂ;nn page no. 16
of the reply]

7. | Unit measuring

520 sq. ft.
[annexure- A on page no. 16 |
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of the reply 1

s

Date of execution of flat
buyer's agreement

28.09.2011

[annexure- A on page no. 13
of the reply]

9. | Payment plan

Time linkeq' payment plan
[annexure- A on page no. 33

P s

| concerned authorities

of the reply]
10. | Total consideration Rs. 19,80,175/-
[annexure- F on page no. 44
of reply]
11. | Total amount paid by the | Rs. 17,16,862/-
complainant %? ‘A % [annexure- F on page no. 46
Sl of reply)
12 Possession :_:la‘__uﬁe_: FILL 9:[3.}

* |'The construction of the flat is|

-{'sanction of the building

likely to be completed within
a period of thirty six(36)
months from the date of
start of foundation of the
particular tower in which
the flat is located with a
grace period of six(6)
months, on receipt of

plansfrevised building plans
and approvals of all

including the fire service
department, civil aviation
department, traffic
department, pollution control
department as may be
required for commencing and
carrying of the construction
subject to force majeure
restrains or restrictions from
any courts/ authorities, non-
availability of building
materials or dispute with
contractors/workforce etc.
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and circumstances beyond |
the control of company and
subject to timely payments
by the flat buyer(s).
(emphasis supplied)

13.

Date of start of foundation

Cannot be ascertained

14.

Due date of delivery of
possession

28.09.2014

(Calculated from the date of
execution uj agreement and
the grace period is not

ol frallowed)
15. | Zero period | 2years, 10 months, 29 days
5 e, from 01,11.2017 to
o LA 31]09 2020
‘f QY e
' - -. -"[ﬂdenrder of DTCP, Haryana
- “+| Chandigarh dated
03.03.2021)
16. Uccu;;ftjgrl;f Certificate |~ | |23.07.2021 |
ml | | | gl [annexure-Fin the
- compilation of documents
filed by the respondent on
28.09.2021]
17. | Offer of Possession: ., |\Notoffered
18. | Delay in handing overthe | 4 years 30 days
possession (after ¥y ¥l ¥y
dhedsc?'lg%g:m period) till [2 years, 11 months, 14
the date of decision i.e,, days (from 28.09.2014 to

28.09.2021

31,10. 2317{] lus 11 months,
28 days (from 01.10.2020 to
28.09.2021)]

Note: Separate calculation of
period of delay is done due to
the declaration of ‘zero
period’ w.e.f01.11.2017 to
30.09.2020 as per the order
dated 03.03. 2‘021 of DTCP,
Haryana Charpdlgarh
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19. | Grace period utilization Grace permd is not allowed 11
the present complaint.

Facts of the complaint

That the respondent “Shree Vardhman Buildprop Pvt. Ltd.”
advertised about a real estate project named as “Shree
Vardhman Mantra” located at village- Badshahpur, sector-67,
Gurgaon, Haryana (hereinafter referred as the said ‘project’)
through various mass ' media means and upon
representations and prumﬁes made by the respondent, the
complainant, booked a ﬂat bearmg no. B 705, 7th floor,
tower-B [heremafter I‘EfEITEd as the. said ‘unit’) for a sum
total of Rs 16,00,000/- . Subsequenﬂy, on 28.09.2011 the
respondent entered into flat buyer’s agre%ment (hereinafter
referred as the ! 'FBA’) with the complainant.

That the total cost of the said unit mennurfed in clause 2(a) of
the FBA, is Rs 16,00,000/- whereas the complainant was
made to pay Rs 17,17,424/-(towards total cost of the said
unit including PLC, EDC and IDC.

That the clause 9(a) of the FBA, executed between the
respondent” and the complainant mentioned “The Flat is
likely to be completed within a period of thirty-six (36)
months from the date of start of foundation of the particular
tower in which the flat is located with grace period of six (06)
months.” Hence, making the date of possession as
28.03.2015. The clause 4(b) of the FBA, clearly mention that
the buyer opted for the time linked plan II, annexure-A of the
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agreement and the respondent clandestinély mentioned that

they shall not be under any obligation to send the

intimation/call notices regarding time linked installments.

That the complainant performed all her duties and complied

with the FBA payment terms / conditions, wherein making a

total of 95% payment of the basic price of Rs 16,00,000 as on

18.03.2013 plus Rs. 1,_55,250{- towards EEC/FFC. The

remaining 5% paymen't. :pgés to be paid at the time of

possession. Even after the payment of 95% of the basic sale
price of the said unit,'tiié,;;;ég};ndent has failed to deliver the
possession of the said'-ﬁi;itf h |

6. That the complainant has constantly falluwiing up since April
2015 with the respondent regarding thel handing over the
possession of the said unit but till date océupatinn certificate
Is not obtained ‘and possession of the said unit is not
provided. .

7. That the respondent has committed breach of trust and
agreement ¥ not handing over the possession of said unit
for more than 4 years lan_ifi 10 months without assigning any
reasons. It'is pertinent to ‘mention that the complainant has
made several requests with office of the respondent but the
person in charge refused to comment or submit any reply
regarding possession of the said unit.

8. That the respondent is in violation of "Har}%ma Real Estate
Regulation Act & Rules” by not completing !the project and

providing possession to the cnmplainaq-t and caused
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irreparable damages and mental agony to the complainant.

The respondent purposely failed to pay interest @15% per
annum towards payment made by complainant for the

tenure of delay in project in tune of Rs 12,52,073/-

C. Relief sought by the complainant,
9. The complainant has sought following relief(s):

(i) Direct the respondent to handover the peaceful
possession of the said unit to the complainant
immediately.and conveyance deed be executed. Any
uutstandmg"p'ayﬁiéﬁf:"fxzum the complainant may be
adjusted from thé delay interest anfd compensation
awarded to the complainant, |

(ii) Direct the respondent to pay the delay interest @
15% per-annum for the delay in !hajtnding over the
possession of the said unit.

D. Reply by the respondent,

10. That the present complaintfiled unider section 31 of the Real
Estate (Regﬁlat'ipn and ﬁeve]npment) Act, 2016 is not
maintainablé under the ‘said.provision. The respondent has
not violated any of the provisions of the Act.

11. That the complaint has not been filed as per the format
prescribed under The Haryana Real Estate [!Regulatiun and

Development) Rules, 2017 and is liable to be dismissed on

this ground alone.
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12. That as per rule 28(1) (a) of the Rules of 2!]1? a complaint

13.

under section 31 of Act can be filed for any alleged violation
or contravention of the provisions of the Act after such
violation and/or contravention has been established after an
enquiry made by the authority under section 35 of the Act, In
the present case no violation and/or contravention has been
established by the authunty under section 35 of the Act and

\-\.n.-.f_-

as such the complaint is liab]e t’n be dismissed.

J,- +u

That the complainant. has snught reliefs under section 18 of
the Act but the said sectmn is nut applicable in the facts of
the present case and as such the complair ti deserves to be
dismissed. It is suhmltte'd that the npefati'un of section 18 is
not retmspecmre in nature and thJe same cannot be applied
to the transacnnns that were entered prior to the Act came
into force. The parties whﬂe entertng into the said
transactions could not have possibly taken into account the
provisions of the Act and as such cannot be burdened with
the obligations created therein. In the present case also, the
flat buyer agreement was executed much prior to the date
when the Act came into force and as such section 18 of the
Act cannot be made applicable to the present case. Any other

interpretation of the Act will not only be against the settled

principles of law as to retrospective operation of laws but
|
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14,

15.

16.

will also lead to an anomalous situation and would render
the very purpose of the Act nugatory. The ci;:rmplaint as such
cannot be adjudicated under the provisions of the Act,

That the expression ‘agreement to sel]” ncchrrmg in section
18(1)(a) of the Act covers within its fqo!ds only those
agreements to sell that have been executed after the Act
came into force and the FBA executed in the present case is
not covered under the sa::d expressiun the same having been
executed prior to the tiate; t;;rACt came into force.

That the FBA executed in the present case did not provide
any definite ‘date or time frame for handing over of
possession of the apartnién_t tu.th{; compialInant and on this
ground EIIOII!E the refund and[ur compensation and/or
interest cannot be snught under the Act. Even the clause 9 (a)
of the FBA merely pruﬁded a tentanve/esnmated period for
completion nfcunsn'u::tinn oﬁl:he flat and filing of application
for occupancy certi ficate with the concerned authority. After
completion of cnnstructj\un, "'thel respondent was to make an
application for grant of occupation certificate (OC) and after
obtaining the OC, the possession of the flat was! to be handed
over, |

That the reliefs sought by the complainant gare in direct

|
conflict with the terms and conditions of the FBA and on this
[
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17.

18.

ground alone the complaint deserve to be dismissed, The
complainant cannot be allowed to seek any relief which is in
conflict with the said terms and conditions of the FBA. The
complainant signed the agreement only after having read and
understood the terms and conditions mentioned therein and
without any duress, pressure or protest and as such the
terms thereof are fully binding upon the complainant. The

said agreement was executed much prior to the Act coming
AR

in to force and the sanie has not been declared and cannot
possibly be de_c_!arad asHvﬂid or not binding between the
parties. =/ ‘.

That it is suﬁmitt’ed that delivery of pos‘sessia!n by a specified
date was not eSsence of the FBA and the complainant was
aware that the delay. in‘completion of ‘construction beyond
the tentative time given in. rt:he-"cuntract was possible. Even
the FBA cunt*;éin;pmﬁsinns for gra_ht'nf compensation in the
event of delay. As such it is submitted without prejudice that
the alleged delay on part of respondent in delivery of
possession, even if assumed to have occurred, cannot entitle
the complainant to ignore the agreed contractual terms and
to seek interest and for compensation on any other basis.
That it is submitted without prejudice that the alleged delay

in delivery of possession, even if assumed to ‘Fave occurred,
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19.

cannot entitle the complaint to rescind thF FBA under the
contractual terms or in law. The delivery nf possession by a
specified date was not essence of thef FBA and the
complainant was aware that the delay in completion of
construction beyond the tentative time given in the contract
was possible. Even the FBA contain provisions for grant of
compensation in the event a‘f _delay As such the time given in
clause 9(a) of FBA was nﬂt éasence of the contract and the

.|r u.t‘_r,-y O

breach thereof cannot entitle the complainant to seek rescind

|r. dg etk |

the contract. |
That it isl submitted  that i.'.t:.'sul:i:t Eof grant of
mterestfcumpensatmn fm' the loss occasioned due to
breaches curﬁnﬂ’tted hy one party of the cﬂjntract is squarely
governed by the pmvlsians.nf sectmn"?E'and 74 of the Indian

Contract Act, 1872 and no- compénsation can be granted de-

I LA N T

hors the said sectinns ;}n ‘any grnund whatsoever. A
combined reading of the said sections makes it amply clear
that if the cﬁmpensatinn is provided in the contract itself,
then the party complaining the breach is entitled to recover
from the defaulting party only a reasonable compensation
not exceeding the compensation prescribed in the contract
and that too upon proving the actual loss anI injury due to

such breach/default. On this ground the compensation, if at
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all to be granted to the complainant, cahnut exceed the
compensation provided in the contract itself,

That the residential group housing project in question has
been developed by the respondent on sll piece of land
measuring 11.262 acres situated at villaige Badshahpur,
sector-67, Gurugram, Haryana under a license no. 69 of 2010
dated 11.09.2010 granted by the Town and Country Planning
Department, Haryana u!@gﬁrih:a provisions| of the Haryana
Development and Regulaﬂzatmn of Urban Areas Act, 1975
under the pullcy of Guvt uf Haryana for low cost/affordable
housing project. The license has been grainted to M/s DSS
Infrastructure Limited and the respundent company has
developed/ cnnstructed the project under an agreement with
the licensee company, |

That the canstruchun of the phase of the project wherein the
apartment ﬂf the cnmplamattt is situated has already been
completed a.-nd awaiting the grant of occﬂpancy certificate
from the Directur General, Town and Cuuntry Planning
(DTCP), Haryana. The occupancy certificate has already been
applied by the licensee vide application date 27.07.2017 to
the Director General, Town and Country Planning, Haryana
for grant of occupancy certificate, Hnweve'r, till date no

occupancy certificate has been granted by the concerned
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authority despite follow up. The grant of such occupancy

certificate is a condition precedent for occupation of the flats
and habitation of the project.

That in fact the office of the Director General, Town and
Country Planning Haryana is unnecessarily withholding
grant of occupation certificate and other requisite approvals
for the project, despite havmg approved and obtained

e

concurrence of the Gov%mmant of Haryana, It is submitted
that in terms of nrder.‘ E;t'l;d 01.11.2017 passed by the
Hon'ble Supreme Cuurt nf ‘India. in| Civil Appeal
na.ﬁ‘)??;‘ml};& tiﬂed as Jai Narqyan @ j’m‘lﬁﬂhn,gwan & Ors.
vs. State anmyana & Ors , the CBl is cnndut:ting an inquiry
in release of'land from acqmsiﬁnn in. sectnr 58 to 63 and
sector 65 to 67 in Gurugram Haryana. Due to pendency of
the said inquiry, the office of the Director General, Town and
Country Plaﬁnfilg, Haryana has Mthhel'd albeit illegally,
grant of approvals and sanctmns in the prnjgcts falling within
the said sectors.

That aggrieved by the situation created by the illegal and
unreasonable stand of the Director General, Town and
Country Planning, Haryana, a CWP No. 22750 of 2019 titled
as DSS Infrastructure Private Limited vs. Government of

Haryana and others had been filed by the licensee before
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the Hon’ble High Court of Punjab and Haryana for reliefs of
direction to the office of DTCP to grant requisite approvals to
the project in question. The said CWP has been disposed off
vide order dated 06.03.2020 and in view u;f the statements
made by DTCP that they were ready to grant OC and other
approvals. However, despite the same, the gﬂfant of approvals
is still pending despite continuous efforts being made by the
licensee /respondent, ¥ !};:‘f |

That in the meantime ;5 the flats were ready, various
allottees of the pruject in questmn approached the
respondent WIth the request for handnvei‘ of temporary
possession c;f their respectwe flats to enable them to carry
out the fit nub}furmshmg work in the their flats. Considering
the difficulties being faced by the alluttees due to non-grant
of occupancy certificate by the department in question, the
respondent ;;:cédad to their request and has handed over
possession of their respective flats to them for the limited
purpose of fit out. If the complainant so dersire, he may also
take possession of his apartment like other allottees as
aforesaid.

That it is submitted that in the FBA no definite period for
handing over possession of the apartment was given or

I
agreed to. In the FBA only, a tentative period for completion
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of the construction of the flat in question and for submission

of application for grant of Occupancy certificate was given.
Thus, the period indicated in clause 9(a) of FBA was the
period within which the respondent was to complete the
construction and was to apply for the grant of occupancy
certificate to the concerned authority, It is clearly recorded in
the said clause itself that the date of submitting an
application for grant of uﬂéﬁﬁﬁﬁé}r certificate shall be treated
as the date of cnmpletmn of ﬂat for-the purpose of the said
clause. Since. the pussessmn cuuld be handed over to the
cnmplamanta&er grant of OC by DTCP Haryana and the time
likely to be taken by DTCP in grant of OC wa,L‘ unknown to the
parties, hencié.th'e period/date for handing over possession of
the apartment was not agreed and not given in the FBA. The
respondent cnmpleted the-constriiction of the flat i in question
and applied ﬁ::r grant of Occupancy certificate on 27.07.2017
and as such-the said date is to be taken as the date for
completion of construction of the flat in qQuestion, It is
submitted without prejudice; that in view of the said fact the
respondent cannot otherwise be held liable to pay any
interest or compensation to the complainant rﬂr the period

beyond 27.07.2017.
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26.

27,

That as per the FBA, the tentative p:eriud given for
completion of construction was to be counted from the date
of receipt of sanction of the building plans/revised plans and
all other approvals and commencement nF| construction on
receipt of such approvals. The last approval being Consent to
Establish was granted by the Haryana State Pollution Control

Board on 01.05.2015 and as such the peri:?d mentioned in

N S
clause 9(a) shall start cnutﬁingfrum 02.05.2015 only.

That it is submitted, wighbiif:prejudice to the fact that the
respondent corﬁp!ét«ed tl}_e::onsti'ucﬂnnnf the flat within the
time indicate..l.:i in the FBA, t.hat_. even as pér clause 9(a), the
obligation of the respondent to complete the construction
within the time 'teni:::ati_:ve ﬁme frame mzentioned in said
clause was subject tt;'tfn;l.elyl' -pa}rmént's of all the instalments
by the complainant and ﬁtﬁer alldttees of the project. As
various al!ué’eeh. and eﬁeﬁ' the r:oﬁrp'lain'ant failed to make
payments of the instalments as per, the agreed payment plan,
the complainant cannot be allowed to seek compensation or
interest on the ground that the respondent failed to complete
the construction within time given in the said clause. The
obligation of the respondent to complete the construction

|
within the time frame mentioned in FBA was isuhject to and

dependent upon time payment of the insta‘ments by the
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complainant and other allottees, As such no allottee who has
defaulted in making payment of the insta|lments can seek
refund, interest or compensation under section 18 of the Act
or under any other law. ‘

That  without prejudice to the submissions made
hereinabove, that the tentative period as indicated in FBA for
completion of cunstructiun Was not only fubject to force

.... ‘I‘ﬁ"
majeure conditions, but a]so other condmans beyond the

control of respundent HT‘; ';truﬁ-grant of OC and other
approvals mciudmg renewal uf I[cense by the DTCP Haryana
is beyond the control of the ‘respondent, e*i DTCP Haryana
accorded l?s in principal apprmral ::L obtained the
concurrence frum the Guvemment of Haryana on 02.02.2018
yet it did not grant the p&nding approvals including the
renewal of license an::I DG dﬁe to pendency of a CBI
Invesﬁgatiuﬁiiuﬁer&d by Huﬁ ble Supreme Court of India,
The said apprmra[s have not been granted so far despite the
fact that the state cuur;s{el :EIS‘:SU;'E:.'d to the Hon'ble High Court
of Punjab and Haryana to grant approvals/OC as aforesaid.
The unprecedented situation created by %the Covid-19
pandemic presented yet another force majeure event that
brought to halt all activities related to the prc:bject including

construction of remaining phase, processing of approval files
|
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etc. The Ministry of Home Affairs, GOI vide r}ntlﬁcatinn dated
March 24, 2020 bearing no. 40-3/2020-DM-1(A) recognised

that India was threatened with the spread of Covid-19
epidemic and ordered a complete lockdown in the entire
country for an initial period of 21 (twenty) days which
started from March 25, 2020. By virtue of various subsequent
notifications, the Minjstr._y of Home Affairs, GOI further
extended the lockdown fr;;m ti.me to time and till dtae the
lockdown has not been c::r;}pietely lifted. Various state
governments, including the Government of Haryana have
also enforced SEverrai strict measures to pf‘erent the spread
of Covid- lglpandemlc mcludmg imposing curfew, lockdown,
stopping all mmmercial cunstruction acr:vm'y Pursuant to
issuance of adwsary by the GOI vfde officeé memorandum
dated May 13, 2020, regardmg'exmnslun of registrations of
real estate pfﬂjétts under the provisions of the Real Estate
(Regulation and Develupment} Act, ZUIF due to 'force
majeure’, thls authnnty has alsu Extended the registration
and completion date by six months for all real estate projects
whose registration or completion date expired and, or, was
supposed to expire on or after March 25, 2020. In past few

|
years construction activities have also been hit by repeated

bans by the courts/authorities to curb air pollution in NCR
|
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region. In recent past the Enwmnmentai Pollution

(Prevention and Control) Authority for NCR (“EPCA") vide its
notification  bearing no. EPCA-R/2019/L-49  dated
25.10.2019 banned construction activity in NCR during night
hours (6pm to 6am) from 26.10.2019 to 30.10.2019 which
was later on converted into complete 24 hours ban from
01.11.2019 to 05.11.2019" by"EPCA vide its| notification no.
EPCA-R/2019/L-53 dateﬂ Ui 11.2019. The Hon'ble Supreme
Court of India wde its nréer E:ged 04.11.2019 passed in Writ
petition no, 13029!’1985 ;itle_d_aé “M.C. Mehta....vs......Union
of India” completeiy banned all construgtion activities in
NCR which restﬁctmn was partly mudiﬁedwfde order dated
09.12.2019 and was cumpletely lifted by the Hon’'ble
Supreme Court wde Ats order-dated 14.02.2020. These bans
forced the rmgrant Iai.:;ou;érrs;o return to their native
states/wtlag&s creating an ar:ute shortage of labourers in
NCR region. Due to the said shortage the construction activity
could not resume at full throttle even after lifting of ban by
the Hon'ble Supreme Court. Even before the normalcy in
construction activity could resume, the world "was hit by the
'Covid-19' pandemic. As such, it is suhrqltted without

|
prejudice to the submissions made hereinabove that in the

event this authority comes to the conclusion that the
|
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29,

30.

respondent is liable for Interest/compensation for the period
beyond 27.07.2017, the period consumed in the aforesaid
force majeure events or the situations beyond control of
respondent has to be excluded.

Copies of all the relevant do have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
complaint can be decided--un the basis of these undisputed
documents and submlssmn made by the parties.

Jurisdiction of the authﬁﬂt;y

The respondent has. ;riz;ged;_ an objection regarding
jurisdiction of autherity to eﬁtertain the present complaint.
The authori;:y-'nbserves that_it_has te‘rriTn'rial as well as
subject matter jurisdiction to adjudlczité the present

complaint for the reasons given below.

E.1 Terrlturlal jurisdlt:l:iun
As per notification no, 1/92/201?-1TCP dated 14.12.2017

issued by Town and Country Planning Department, Haryana
the ]urlsdlcnbn of Haryana Real Estate Regulatory Authority,
Gurugram shall'be éntire Gurugram district for all purposes.
In the present case, the pi'dject In question is situated within
the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with
the present complaint.

E.Il  Subject-matter jurisdiction
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Section 11(4)(a) of the Act, 2016 provides tfuat the promoter
shall be responsible to the allottee as per agreement for sale.

Section 11(4)(a) is reproduced as hereunder}:
Section 11(4)(a) |

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees
as per the agreement for sale, or to the association of

allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may
be, to the allottees, or the common areas to the
association of allottees or the competent authority, as

the case may be; il
The provision of aﬁuzﬁ returns is part of the builder
buyer's agreement;’ ds - per ‘clause 15 of the BEA
dated........ Accordingly, the promoter is responsible
for all .ebligations/responsibilities and \functions
including payment of assured returns as provided in
Builder Buyer's Agreement.

Section 34-Functions of the Authority: |

34(f) of theiActprovides to ensure'cempliance of the
obligations.cast. upon. the.promoters, the allottees
and the real estate‘agents ‘unider this Act and the
rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the
authority has cumblet& jurli_sdictinn to deci:r.ié the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later
stage.

Findings on the objections raised by the respondent,

i
F.1 Objection regarding maintainability of the complaint.
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31. The respondent contended that the present complaint filed

32.

33.

34.

under section 31 of the Act is not maintainable as the
respondent has not violated any provision of the Act,

The authority, in the succeeding paras of the order, has
observed that the respondent is in contravention of the
section 11(4)(a) read with proviso to section 18(1) of the Act

by not handing over possession by the due date as per the

agreement. Therefore, tﬁﬁ{ﬁbiﬁﬁlﬁint is maintainable.

ST IR EY)
iz

F.11  Objection regarding jurisdiction of authority w.r.t.
buyer’s agreement executed prior to coming into
force of the Act. o ST

Another contention of the respondent is rliiar‘. in the present

case the flat buyer's agreement was executed much prior to
the date when the Act came into force and as !such section 18
of the Act cannot be made applicable to the present case.

The authority i"'s- of -t_,f;t_"ejview that the Act nowhere provides,
nor can be so construed, thia':t?'_all previous agreements will be
re-written al?:gri,}cuming;ﬁiqto force of the Act. Therefore, the
provisions of the Act, rules and agreement have to be read
and interpreted harmoniu;lsly. However, if the Act has
provided for dealing with certain specific
provisions/situation in a specific/particular manner, then
that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act
and the rules. Numerous provisions of the Act save the

provisions of the agreements made between the buyers and
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sellers. The said contention has been upheld in the landmark

judgment of

Neelkamal Realtors Suburban Pvt. Ltd. Vs, UOI

and others. (W.P 2737 of 201 7) which provides as under:

"119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA
does not contemplate rewriting of contract between the
flat purchaser and the promoter-...

122, We have a.’reudy;#i;&ft_g’s&g@{_that above stated provisions
of the RERA are not retrospective in na!:urﬁ‘. They may to
some extentbe having, a retrodctive or quasi retroactive
effect but then on that ground the validity of the

pra

visions - of RERA cannot_ be challenged. The

“e

Parfgﬁrqgnp'?s competent enough to leg afe law having

retrospective or retroactive effect; A |

can be even

framed to affect subsisting / existing mn_n:lnctunf rights
between the parties in'the larger public interest. We do
not have any doubt in our mind that the/RERA has been
framed-in the larger public interest after a thorough
study'and. discussion made at the highest level by the
Standing ‘ Committee ' and.-Select Committee, which
submitted its detailed reports.”
35. Also, in appeal no. 173-0f 2019 titled as Magic Eye Developer

Pvt. Ltd. Vs,
the Haryana

Efg;per:-ﬁngh Dahiya, in order dated 17.12.2019
‘eﬁ Estate ﬂp%effar‘e Tribunal 'has observed-

34. Thus, keeping in view our aforesaid discussion, we are of

the

considered opinion that the provisions of the Act are

quasi retroactive to some extent in operation and will be

prorLo_comig_nto gperaton of he Act where th

jon. Hence

in case of delay in the offer/delivery of possession as per

the

terms and conditions of the agreement for sale the

allottee shall be entitled to the Fnteri‘eﬂfde.’ayed
possession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair
and unreasonable rate of compensation mentioned in

the

agreement for sale is liable to be gnored.”
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36. The agreements are sacrosanct save anci except for the

37.

provisions which have been abrogated by the Act itself,
Further, it is noted that the builder-buyer agreements have
been executed in the manner that there is ng scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges
payable under various heads shall be payable as per the
agreed terms and conditions of the agreement subject to the
condition that the s§%é“t.'?re in accordance with the
plans/permissions approved . by the respective
departments/competent * authorities " and  are not in
contravention of any other Act, rules, statutes, instructions,
directions is&uéd thereunder-and are nﬂ_t! dnreasonabie or
exorbitant in nature, |

F.I ﬂh}ecti'b_n regarding format of the compliant

The respundént.“has further raised contention that the
present complaint has not 'been filed as per the format
prescribed under the rules and-is liable to be dismissed on
this ground alone. There is a prescribed proforma for filing
complaint before the authority under section 31 of the Act in
form CRA. There are 9 different headings in this form (i)
particulars of the complainant have been pfi*nvided in the
complaint (ii) particulars of the respondent- have been
provided in the complaint (iii)is regarding jurisdiction of the
authority- that has been also mentioned in para 14 of the
complaint (iv) facts of the case have been givetll at page no. 5

to 8 (v)relief sought that has also been given !at page 10 of
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Signatures and verification part is also complete. Although
complaint should have been strictly filed in proforma CRA
but in this complaint all 1t[ie__rgec_essal}r details as required
under CRA have be; f:;mshed along with necessary

'*':.'-il." -f-

enclosures, Reply has ai.;q‘l'igé;i filed. At this stage, asking
complainant to ﬁlé} t:::m_;pl_%int in form CRA strictly will serve
no purpose ar.t__c[‘ -_it willi not #fit_iate f_he proceedings of the
authority ur_::én Il:ie said fd_he disturhiﬁg}ﬁulating any of the
established {Jrinmple uf_lnéj't'urala.l ju_sh';é, rather getting into
technicalities will delay justice in the matter. Therefore, the
said plea of the ;e_qundenf w.r.t r;_zjectian of complaint on
this ground is als;:u rejec‘t}!_d_j{ld ihelaﬁthurity has decided to
proceed with this complaint as such.™

F.IV  Objection bf tl'la‘f-rﬁgﬁﬁnﬁeﬁt'ﬁrfﬁt reh'sunr’. for the delay
in handing o?:f::{';ot pu,sse;sl:g‘?l“t ; . |

The respondent submitted that the period consumed in the
force majeure events or the situations beyond control of the
respondent has to be excluded while computing delay in

handing over possession.

a. The respondent submitted that non-grant of OC
and other approvals including renewal of license
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39,

40.

by the DTCP Haryana is beyond the control of the
respondent and the said approvals have not been
granted so far despite the fact that the State
Counsel assured to the hon’ble High Court of
Punjab and Haryana to grant approvals/0C.

As far as the aforesaid reason is concerned, the authority
observed that the Hon’ble High Court of Punjab and Haryana
vide its order dated 06.03.2020 in CWP-22750-2019 (0&M)

has held as under: CRbaga

S _._*:_-__. q:.:'.-:'z _:_
rl _;,E? 2N

“Learned State muﬁ?l;@:ﬁé’uuﬁen submits that it
has been decided“t5 grant octupation certificate to
the petitioner, i.__&ubjagﬂ ‘faq fulfillment of other
conditions/ féfpm?fffﬁffﬁﬁ&?*ré;ﬁﬂﬁgﬂﬁon ‘of any
deficiengy which are pointed.out by, the.authority. He
ﬁ:rthez;“s_gb ts that-in case the pe't."lt'fa'ndr makes a
representation regarding _exclusion of renewal fee
and interest on~EDC/IDC| for the periad from
25.07.2017 \till_date, same shall be considered by
respondent no.2 as per law and fresh ordér shall be
passed. Learned State colins | further assures that as
soon as rheff;ﬁpiﬁ'e&g‘ri@ﬁq 1 is Peceived, necessary steps
shall be ?&Iﬁeﬁ:‘;ﬂgﬁfjﬁ&fﬁ_t&g,ﬁﬂcis& shall be
completed at the earlie§t lin‘any.cdse, not later than
two months. ———

In vfgtﬁ;-nf hbd}rg m; Jurther direction is
ﬂecﬂsrﬁj:fi’lrﬁéﬁip ition is hereby disposed of "
In view of alfﬂre_s_aid.'a‘_l;deE of Hon'ble High Court of Punjab

and Haryané, an_ office. ;'rfier of the DTCP, Haryana,
Chandigarh dated 03.03.2021 has been issued. The para 4 of
the said order states that “Government has accorded
approval to consider the period ie, 01.11.2017 to
30.09.2020 as ‘Zero Period’ where the approvals were

withheld by the department within the said period in view of
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the legal opinion and also gave relaxations as mentioned in

para 3". Accordingly, the authority is of the considered view
that this period should be excluded while calculating the
delay on the part of the respondent to deliver the subject flat.
b. Unprecedented situation createc{ by Covid-19
pandemic and luckdnwn for appLux 6 months
starting from 2 5. %‘;ﬂg;{l |
The Hon'ble Delhf' ngh'l /Court."in_ case titled as M/s
Halliburton Dﬁ’shﬁre'g‘zrﬂces’ﬂz\V/S Vedamta Ltd. & Anr.
bearing no. fﬁ? (1) (Comm. ).no. 88,! 20 0/and L.As 3696-
3697/2020 tateg 29.05. 2% h Dbserved hat-

\ i B | .

NI VL
"69. The >‘}:ms!‘ naff'mﬂnﬂfﬂt‘e bf tﬁe Contractor
cannot be cann'aneé“ du HIQ & COVID-19 lockdown in
March 2020 in India,. ctor was in breach

since ue.s were given to
the Co r%n Eﬁ ?ﬂ’ re .-za edly. Desp:re
the sa " cou ﬁ not campfare the

Pru;ect The. myr:bre of a pandem:c cannat be used

as an fa no perf f# of @ contract for
which the déh-dﬂnes Were much before the outbreak
itself”

the present complaint also, the respondent was liable to
complete the construction of the project in question and
handover the possession of the said unit by ZL.{JQ.ZUI{- and
the respondent is claiming benefit of lockdaw'h which came

into effect on 23.03.2020. Therefore, the authority is of the
|
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43,

view that outbreak of a pandemic cannot be used as an
excuse for non- performance of a contract for which the
deadlines were much before the outbreak itself and for the
said reason the said time period is not excluded while

calculating the delay in handing over possession.

C. Order dated 25.10.2019, 01.11.2019 passed by
Environmental . /Pollution  (Prevention and
Control) Authority (EPCA) banning construction
activities in NCRfé'ﬁiun Thereafter, order dated
04.11.2019 of hon’ble Supreme Court of India in
Writ peﬁtioﬂfnu_.ijﬂZB/lgBS completely banning
construction activities in NCR region.

The respondent /in the ‘reply has admitted that the
construction -of ' the phaseof “the project wherein the
apartment clrf _tye_ ;_qmﬁ[éin%nt ;Is sjitua_"tgd has already been
completed ar’idr..t_h"e,..respnncl_gnt;fhas applied for grant of the
occupancy certiﬂc‘atei“vu:ie Llappheannn dated 27.07.2017 to
DTCP, Haryana. The. f-efé'pbhﬁaérl-fl' i;s"trying to mislead the
authority by Fa.l_.{kmgf?lseg ﬁglficqprtradictury statement. On
bare perusal of the reply filed by‘respondent, it becomes very
clear that the construction!of the said projéct was completed
on 27.07.2017 as on this date the respondent has applied for
grant of OC. Now, the respondent is claiming benefit out of
lockdown period, orders dated 25.10.2019 and 01.11.2019
passed by EPCA and order dated 04.11.2019 passed by
hon’ble Supreme Court of India which are subsequent to the

date when the respondent has already completed the
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44.

45.

construction. Therefore, this time period |is not excl uded
while calculating the delay in handing over Hussession.
Findings on the relief sought by the complainant.

G.I  Delay possession charges.

Relief sought by the complainant: Direct the respondent to
pay the delay interest @ 15% per annum for the delay in

handing over the pussessiqn_,_qf the said unit.

T

lhq complainant intends to
i g i
continue with the prqi@ﬁﬁ’pﬂﬁs seeking delay possession
charges as provids{céﬁﬁg,é;%ﬁgp{ﬂi{i;sﬁ to section 18(1) of the
v "~ 1 i o'\
Act. Sec. 18(1}’}_:}3}@ ﬁﬂsﬁéuﬁd@n Q.\
;. y " . L

18(1). J-'.”r;'.f{gqgot&,fm-: ralln ferg or Is unable to
give po%v&n‘nj: G_Eﬂ‘ﬂl partment, ﬂtfﬂfm{. ding, —

................_...Q:ﬂ‘..*._ml-,IHI | ] | ».
Provided t]':ﬂ:u,e #};;;%Uaifé'i’gqﬂéwnnt intend to

withdraw from: e:projf@ad."rh'gjhdﬂ be paid, by the
promoter, interest onth of delay, till the

handing over of the [ 1 atsuch rate as may be
prescr tﬂ;';' F:-.}Jﬁ : ﬁ. ;'ll.:&: r:- 7

Clause 9(a) of the :flat buyér's agreement provides for
/ j I 17 v I™ \

handing over possession and the same is ré[lrmduced below:

9.(a) The Construction of the Flat is likely to be
completed within a period of thirty six(36) months
from the date of start of foundation of the particular
tower in which the Flat is located with a grace period
of six(6) months, on receipt of sanction of the building
plans/revised building plans and approvals of all
concerned authorities including the fire service
department, civil aviation department, itmjﬁc
department, pollution control department as may be
required for commencing and carrying of the
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construction subject to force majeure resi!trafns or
restrictions from any courts/ authorities, non-
availability of building materials or dispute with
contractors/workforce etc. and circumstances beyond
the control of company and subject to timely
payments by the flat buyer(s). No claims qy way of
damages/compensation shall lie against the Company
in case of delay in handing over the possession on
account of any of such reasons and the }:-rmd of
construction shall be deemed to be corres ndingly
extended. The date of submitting application to the
concerned  authorities  for the fsiue of
completion/part cemp!eﬁan/uccuparcy;’part
occupancy certificate of the Complex shall be treated
as the date of completion of the flat for the purpose of
this clause/agreement.

e

46. A flat buyer's agreement s a.ﬁﬁib:-:}tal___ legal document which

DA |
should ensu .t_igj%?\gé%n{mbtlmes of both

builders/promoters and-”buggf's/alﬁz_t\ffgek are protected
g a2 g . IL 5 F_
| ™ 1

candidly. FI t{:qb {ers agreement lays down the terms that
| { Yl
govern the Ele {;}3

- S\
residentials, commerci
N7 A\

\ATE eecVY |
It is in the interest ufbélh:‘tiih,%arﬁes to have a well-drafted

agreement ‘ﬁu% @lﬁﬁ g}:{lecﬁ%he rights of both
AL A L | i 3

the builder E;d.,buyerq.jl[: thf& unfortunate Tént of a dispute
— | /| e 1L AQLAY
g ll‘tJ Lo oe drafted in

unambiguous language which may be understood by a
|

that may a the simple and

common man with an ordinary educational background. It
|

should contain a provision with regard to stipulated time of

delivery of possession of the apartment, plot or building, as
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47.

the case may be and the right of the buyersj/alluttees in case

of delay in possession of the unit. ‘

The authority has gone through the pussEsglion clause of the
agreement and observed that the pnsse;ssiun has been
subjected to all kinds of terms and conditions of this
agreement. The drafting of this clause and lim:«::rpn::ratiu:m of
such conditions are nnt‘ nnl)} wgue and uncertain but so
heavily loaded in favuﬁpﬂ?}the promoter and against the
allottee that even %{‘rlglg ;;ﬁ;t‘:;urﬁnay make the possession
clause irrelev{:ﬁ,for qi_th pm]]‘;use of allottee and the
committed ﬂate fﬂr handlng over ]}DSLEESEGH loses its
said Hpbs%s?i!nn lpia{lse fsi’%ad in entirety, the

* !F _;"
time period 5 h g mr ss:es nn is only a tentative

p A
period for cnmpleﬂun nfn.the construcnon of the flat in

meaning. If

question and the pro uten-lrﬂg to extend this time
period mdef@it&i}r nn,ﬂne egegmal?ty or the other. Moreover,
the said clause is an/ incluswe clause wherem the numerous
lt\? UIKUZIXA
approvals and terms and cundltiuns have beem mentioned for
commencement of construction and the said approvals are
sole liability of the promoter for which allottees cannot be
allowed to suffer. The promoter must have mentioned that
completion of which approval forms a p%rt of the last

Statutory approval, of which the due date of possession is
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48.

subjected to. It is quite clear that the possession clause is

drafted in such a manner that it creates confusion in the
mind of a person of normal prudence an reads it. The
authority is of the view that it is a wrong trend followed by
the promoter from long ago and it is their this unethical
behaviour and dominant position that nea!ds to be struck

Ay

T |
down. It is settled prop%;giﬁgjj‘igt};aw that urwe cannot get the

Ty -;fn
advantage of his own fauﬂ! ‘L‘T "‘H&i_ncurporatiﬂn of such clause
in the flat huyer'sgagﬁg’n?gﬁtﬁyﬁaﬁmmote? is just to evade
D USRS AN
the liability ;‘uiiai'ds t@]ﬁiﬁ"&gf;érf‘.'u'f_'sub}ect unit and to
dy T iy L W T
- f S il A
deprive the allottees of their right ai‘;t‘:'rulnﬁ after delay in
possession. This is just to commentias to How the builder has
AR RRVA
misused his dominant pt?_'sit{pn 511({‘ _dréftﬁ'df‘such mischievous
\CoML I 0§ I V&V
clause in the agreen 't*and‘.thé’aﬂglffee is left with no option
~ . G‘I.J ”

. RE
but to sign on the dott 'ﬁnesrr-/
I B A T x
T oA )AL dover th
he respondent promoter. has' propose to handover the
possession of the subject apartmen ‘-.MFh-‘T’ a period of 36
t;}‘i.) A D I'iff*ﬂ. V1] |
months from the date of start of foundation of the particular
tower in which the flat is located with a grace period of 6
|
months, on receipt of sanction of the building plans/revised
plans and approvals of all concerned authorities including

I
the fire service department, civil aviation department, traffic

department, pollution control department as may be
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49,

required for commencing and carrying of the construction
subject to force majeure restrains or restr ctions from any
courts/ authorities, non-availability of building materials or
dispute with contractors/workforce etc. and circumstances
beyond the control of company and sd!hject to timely
payments by the flat buyer(s).

The respondent is claimring that the due date shall be
computed from 01.05, 20}%1@ ‘::iate of grant of Consent to
Establish being Iﬁ§t ?ﬂi roval “for commencement of
construction. The "aut}{orﬂy ébyerved that in the present
case, the re g dent has not }(ept the _' sonable balance
between hi tﬁz/ ngl}tsNthk!; rlght$ nfth complainants-
allottees. Tha r‘eépnndent l;as acl.led in a’ pre-determined,
preordained, hiy !)P* dﬁémﬂmafnry and arbitrary manner.
The unit in quesnun"ﬁva E(Iied!:y the complainant on
19.02.2011 5‘1:[‘P the flaj: ﬁ )[!r's ag}eement was executed
between the ﬂsmq13n§ antjertfi;]plam.art on 28.09.2011.
It is interesting to note as to how the respondent had
collected hard earned money from the complainant without
obtaining the necessary approval (Consent to Establish)
required for commencing the construction. T{he respondent

|
has obtained Consent to Establish from the concerned

|
authority on 01.05.2015. The respondent is in win-win
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situation as on one hand, the respondent had not obtained

necessary approvals for starting cnnstrr.nct[nn and the
scheduled time of delivery of possession as per the
possession clause which is completely dependent upon the
start of foundation and on the other hand, a | ajor part of the
total consideration is collected prior to l:ne start of the
foundation, Further, the salct pnssessiun r:Iau| e can be said to
be invariably one s:d tﬂlfeaﬁnnab!er

Moreover, the auth{ﬁ #id& nrffér clated 03.09.2021 has
directed the ré%pondeng prdmatar tb subput the date of

and arbitrary.

start of fi Er:l ‘i:mn tower-wise nn affidavit. The

E:s
respondent ?'bmntef fiie\‘! rJ|| aﬂidawr
compliance of Ehe Sald ur,:iel' but fail&d tﬂ provide the date of

start of founda ’ﬁ oﬁ 3@;&% An which the subject
ECY,

flat is located. This shuwthe mischievous and the

1rre5punsihl%h%13vfuuﬁu? tfr@ résgund&nt promoter. The

respondent promoter ?z;s téd n“cumply Wltih the orders of
\ 7 U IXUL V
this authority. Therefare the authurlty is uf the considered

23.09.2021 in

view that as ‘date of start of foundation of the subject tower

in which the flat is located’ cannot be ascertained in the

present matter so, the due date shall be compl ted from date
of execution of the flat buyer’s agreement. T
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50. Admissibility of grace period: The promoter has proposed

to hand over the possession of the said flat within 36 months
from the date of start of foundation of the particular tower in
which the flat is located and has sought furth:er extension of a
period of 6 months, on receipt of sancﬁnn| of the building
plans/revised plans and approvals of all concerned

authorities including the - fire. service delpartment civil
A T
aviation department, ttjaﬁ department pollution control
Fﬂbw"ﬂu\‘a
department as maj?,&hé? i'eq:.l red-for commencing and

mhspuh_o}l T;ubjéit m force majeure

restrains or réstrictions from fmy r:nurts/ \gthonﬂes non-
i |
availability of bmldu}g ] Jterials nn dispute  with
"I‘-"_a ..."' ‘ l' IJJ
contractors/ ﬂﬂg\faﬁr@e ejtc aml:l cir:;ﬁmsl;ances beyond the
A |
r

|
g T i 4
.
2

carrying of

"1ecfr tﬂ timel}f payments by the
£ REG\
flat buyer(s). It ma}f be E’tatecﬁhat askmg for the extension of

time in com Eﬁngt%e goétﬁmunﬁls nut a statutory right

nor has it beeﬁ“prnwdad in {he rUIES This 15 a concept which

-
=]
b=
r
S
Q
—_
L)
S
o
5"'
ﬁ.

has been evulved hy the prumuters themselv&s and now it
has become a Very common practice to enter such a clause in
the agreement executed between the promoter and the
allottees. Now, turning to the facts of the present case, the
respondent promoter has not completed the construction of

the subject project in the promised time. The OC has been
|
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obtained from the competent authority mi 23.07.2021 i.e,
after a delay of more than 6 years. Itisa we‘l settled law that
one cannot take benefit of his own wrong, I:n the light of the
above-mentioned reasons, the grace period of 6 months is
not allowed in the present case. |

51. Admissibility of delay possession chargeis at prescribed

rate of interest: T_l-'r_e-;f}f;b_i_nplainant is seeking delay
s

possession charges, pnq%{g ﬁ{t:% section 18 provides that

' _‘:-;qa

- |£ oy ]

where an allottee-does 'not intendto withdraw from the

FoQY A PR s N\
project, he shall be paid, by tjig‘};rbmq'ber, interest for every
y iy J W= i L W W

L3
month of de(z;ﬁ Il the :héﬁd{n over -pq:p%sisessinn, at such

[y 12
rate as may !p@ ?esgrﬁd\agd ('[t has been prescribed under

L]

rule 15 of th j"h{ﬁiﬁﬁla 15 ﬁasﬁbegn__l"épﬁig uced as under:

\Co N YV Ly,

Rule 15. Preserib -rate.of interest- [Proviso to

section 12, hﬁﬂ@!@qg}@'ﬁhﬁﬁ&fﬁm (4) and
19]

subsection (7) of section

(1) orythes pur “provisa togsection 12;
sect;'a%&@ngﬁ;_ﬁ.ﬁ ¢ (4) and [7) pﬁ;em‘an 19,
the “interest at the rate prescribed” shall be the State

Bank of India highest marginal-cost of lending rate
+2%.: | 71\ | ¢ | \ wil¥ =t

Provided " that in " case ‘the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to

time for lending to the general public.
52. The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined

the prescribed rate of interest. The rate of interest so
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53.

54,

55.

determined by the legislature, is reasonable and if the said
rule is followed to award the interest, it will ensure uniform

practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lendjw'g rate (in short,

MCLR) as on date i.e,, 28.09.2021 is 7.30% p.a. Accordingly,

|
the prescribed rate of mterest will be marginal cost of

SRS

lending rate +2% i.e.9.

The definition of term _*il’lterest as- daned under section

-"’ ql.‘.

2(za) of the A;‘S??Uﬂd&s tg_“ 'ﬂie rate nf interest chargeable
from the all é:g by the' prn‘muter m‘&h fdefault, shall be

\ AN 1Y 159)
equal to th rate of mtErest which. the romoter shall be

y Il
liable to pay\%'?{ in ;asé pf r.fé ult. The relevant
section is repro d?

-“i@\ h" lpF{_l.‘-'%v

“(za) "interest" medﬁrrm&amtes of interest payable by the

promoteror the a be;i

Expi’anaﬁ %:gtﬂ' this clause—

(i) of mﬁr‘&t argeu ﬁbm the.allottee by the
mater, in-case o q{s‘defuum shall be e;qi to the rate

Iﬂterest ;!;!:fc moter-shall be liable to pay
the allottee, in case o fault,

(i)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is reﬁmgfed and the
interest payable by the allottee to the pramoter shall
be from the date the allottee defaults in \payment to
the promoter till the date it is paid;”

Therefore, interest on the delay payments from the

|
complainant shall be charged at the prescribed rate ie,
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9.30% p.a. by the respondent/promoter whlch is the same as
is being granted to the complainant in case of delay
possession charges,

On consideration of the circumstances, th!e evidence and
other record and submissions made by tlhe parties, the
authority is satisfied that the respondent is in contravention

|
of the section 11{4)(a] uﬁ the Act by not handing over

possession by the due f:f}'t?

pertinent to mentfun “?berr here that t|he respondent
.- —h\ ‘\' )

promoter has’ f‘Ied ;i ligt bf additinnal documents on

10.07.2021, hex’em an uﬁ‘ce order of thL})TCP, Haryana,

|
q*as per the agreement. It is

~U "HI| ™ !

Chandigarh as been anﬁefad The para 4 'of the said order

has mentmned ‘fthat *Guvernment rhr::;s accﬂrded approval to

Ty

consider the permd l.e',"'-lﬂltil 2017tu 30.09.2020 as ‘Zero
REGV
Period” where the appravals “Were mthheld by the

department gwgltf%h H‘adﬁjerﬁ:d in view of the legal

opinion and also ‘gave, mlmﬂun&as mentioned in para 3

Accordingly, \Ehe autl{n;"it?r/ Is“‘u'f the cnnsidered view that this
period should be excluded while calculating l;!"re delay on the
part of the respondent to deliver the suhjeﬁ’ct flat. It is a
matter of fact that the date of start of foundation of the

subject tower, where the flat in question is situated cannot be

|
ascertained in this matter as the same is not pr:wided by the

. Page 38 of 42



HARERA

2, GURUGRAM Complaint No. 4220 of 2020

a7

respondent promoter even after the orders of this authority
on 03.09.2021. Hence, the due date o possession is
calculated from the date of execution of the flat buyer's
agreement. By virtue of flat buyer’s agreement executed
between the parties on 28.09.2011, the possession of the
booked unit was to be delivered within 36 onths from the
date of start of faundatﬁ:ﬂﬂ uf the pamcular tower in which

the subject flat is [nca""' h is not provided by the

respondent prnmuter eveﬂ after the orders of this authority

|
on 03. 092021“,!&11{:: E;e}:m““ date of possession is

=i T

54& date of jate u}‘ei‘fe!yLun of the flat

,1}*« r

buyer’s agr ent wrlr:h céhu% [1 tcl b& 28 09.2014 and a
|

grace period ?6 [, th wHJ 0 afl’bwed in the present

&

case for the reasor :ﬂ;}l {.3\,,-!;

calculated

: REGY~
Section 19(10) of the Antuebﬂgates the allottee to take

possession uEthE mﬁjec&n@%ﬂé&é Eaapths from the date

of receipt tL Ec:ltjalanumcﬂﬁﬁcate These 2 months’ of
reasonable time is being given to the cnmpiaihant keeping in
mind that even after intimation of possession practically he
has to arrange a lot of logistics and requi%ite documents
including but not limited to inspection of the completely
finished unit but this is subject to that the u'ni,llt being handed

over at the time of taking possession is! in habitable
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condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession i.e,
28.09.2014 till the date of handing over of the possession of
the unit or upto two months from the valid offer of
possession if possession is not taken by the complainant,
whichever is earlier (excluding ‘Zero | period’ w.ef

01.11.2017 till 30.09. Zﬂzﬂjlaaper the provisions of section
\.i
19(10) of the Act. i

Accordingly, non- mﬁphhﬂé& ‘of th‘e mandate contained i

section 11(4) ;q}'%'gf‘? Lp\'&?f?ﬂ ’E‘o éecti on 18(1) of the

G

Act on the

iﬁ of the' réSpuprent is estqbljlshed As such

complainan iﬁ* ntled to drla}"ed pnssg-sé:
L V™)
prescribed r a"’u { teregt ie., GSG%Jﬁ.a for every month of
&
delay on the \anfdgn tﬁ‘e,fcamplhmant to the

charges at the

respondent from the di}e»c[ate nﬁssessmn e, 28.09.2014

till the date %l% @g !% %;‘hﬂssei‘smn of the unit or

upto two months | fro the"\vaﬁd mﬂ’er of possession if
UITUTIX / |

possession is not taken by the cumplamant whichever is

earlier (excluding ‘Zero period’ wef 01.11.2017 till

30.09.2020) as per the provisions of section 18(1) of the Act

read with rule 15 of the rules and section 19 (10) of the Act.

Directions of the authority
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59. Hence, the authority hereby passes this order and issues the

following directions under section 37 of 1e Act to ensure

compliance of obligations cast upon the pro:muter as per the

function entrusted to the authority under section 34(f):

II.

11

IV,

The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for everjr month of delay
from the due dateﬂfpassessmn ie., 2$ 09.2014 till the
date of handmg“;‘i}fw 1 _Ff,ﬁie possession of the unit or
upto two munth;f;?}fﬁ'tﬁe valid offer of possession if
pnssessﬂﬁ%ﬁi%n hy the complainant,
whtchfggf fls eiﬂier_[éxfriudin ﬁeﬂo period’ w.e.f.
01.11.2017 till 30 09 2020] as per section 19 (10) of
the AL; JE g ‘| I~ v ] S

The am‘e;ars, nf’suqh terest ai:cruecf from 28.09.2014
till date' uf ﬂ':)s‘*o Léﬂ be pald by the promoter to

|
the allottee wl;ﬁ&_iéﬁgﬂ of 90 days from date of

this ﬂidﬂr and interestfor every month of delay shall
be payable by ﬁgﬁorgomxﬁt&th’b{a‘nartee before 10t

= LIRS PRy e 1662 of e

rules,

The respondent is directed to handover the physical
possession of the subject unit after obtaining OC from
the competent authority. |

The complainant is directed to pay t}utstandmg dues,
if any, after adjustment of interest fnr the delayed
period.
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V. The rate of interest chargeable fro

the allottee by

the promoter, in case of default shall I: charged at the

prescribed rate ie, 9.30
respondent/promoter which is th|

by the

same rate of

interest which the promoter shall be ‘liable to pay the

allottee, in case of default i.e., the de

charges as per section 2(za) of the Ac

yed possession

VI. The respundent shaﬂ laggcharge anything from the
.J-r '
complainant Whl ; fthe part of the agreement.

60. Complaint stan 1

61. File be consi

[Saﬁﬂr l{umar

Member

HaryanaR Regula thori

Judgement upm@o 221 zgqu SR ,L-aﬁ \/ ] |
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