HARERA

2 GURUGRAM Complaint No. 4211 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. ¢ 4211 0f2020
Date of filing complaint: 26.11.2020
Firstdate of hearing 22.01.2021
Date of decision : 28.09.2021
] —=]
1. | Ms. Arti Jain -
R/0: - 23, 18, East Punjabi Bagh, Ashok Complainant
Park Extn. West Delhi, New Delhi-110026
iHEFE‘;S
1. | M/s Shree Vardhman‘Buildprop Pvt. Ltd.
Regd. Office at: - 301, 3rd Floor, Inder Respondent

Prakash Building, 21-Barakhamba Road,
| | New Delhi-110001 |

EDRAM: -
| Shri Samir Kumar { Memberd
Shri Vijay Kumar Gnyéﬂ_ - __ - ] Memberi
 APPEARANCE: N
Sh. Mukul Kumar (Advocate) _ | Complainant |
Sh. Shalabh Singhal, Sh. Yogender $. Bhaskar, Respondent
Sh. Varun Chugh and Sh. Rakshit (Adyocates) B

ORDER

1. The present complaint has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
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Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there

under or to the allottee as per the agreement for sale

executed inter se,

A.  Unitand project related tLﬂ ‘lls

2.

The particulars of unit details sa]e consideration, the amount
paid by the complainant, date of proposed handing over the
possession, delay pérﬂfd tf a:nys. have been detailed in the

"t".

following tabular form:

S.No. Heads | Information
1. | Project -_'h_;;z:ﬁe and ld?i:at}ipn “§hre_e Vardhman Mantra % |
p .| Sector-67, Gurugram.
Project area | 11.262 acres
Nature of the pmje;:t e G Grm.ip housing colony under
the policy of low
~ /% U0 1| costyaffordable housing
4. | a) DTCP liceriseo.’ % ' 69 0F 2010 dated 11.09.2010 ]
b) Validity status Valid till 30.04.2022
c) Name of the licensee | DSS Infrastructure Pvt. Ltd.
5. a) RERA registered /not Not Registered T
registered
6. | Unit no. 708, 7 floor, tawer- F
[annexure- A on page no. 16
of the reply]
7. | Unit measuring 520 sq. ft. T
| [annexure- A on page no. 16
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of the reply] |
8. | Date of execution of flat 07.11.2011

buyer’s agreement [annexure- A on page no. 13
of the reply]

9. | Payment plan Time linked payment plan

[annexure- A on page no, 33
of the reply]

10. | Total consideration Rs.19,80,175/-

[annexure- F on page no. 44
of reply]

11. | Total amount paid by the Rs.17,44,172 ,i'-
complainant | [annexure- F on page no. 46

~\L"'-'.-'_ o

A _'._“.-, Df I'Ep]ﬂ
12. FDSSESSIGI‘I c;lau.sg 1 }} 9.(a)

J-

N ~]‘~The construction of the flat is
‘.. tlikely to be completed within
a period of thirty six(36)
months from the date of
start of foundation of the
| particular tower in which
| the flat is located with a
grace period of six(6)
months, on receipt of
'~ 21 {'sanction of the building
w{'Plans/revised building plans
"% 7 andapprovals of all
.| concerned authorities
including the fire service
department, civil aviation
department, traffic
department, pollution contro
department as may be
required for commencing and
carrying of the construction
subject to force majeure
restrains or restrictions from
any courts/ authorities, non-
availability of building
materials or dispute with
contractors/workforce etc.

=S NE &
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¢
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and circumstances beyond
the control of 'company and
subject to timely payments
by the flat buyer(s).

(emphasis supplied)

13.

Date of start of foundation

Cannot be asc{ertained

14.

Due date of delivery of
possession

i’ < lallowed)

07.11.2014 |

(Calculated from the date of
execution nfdgreement and
the grace period is not

15.

Zero period

! 2 years, 10 months, 29 days

) --‘"‘(wde order of DTCP, Haryana
| Chandigarh dated

i.e., from 01.11.2017 to
30.09.2020

03.03.2021)

16.

Occupation Certificate

kl;-'lr’\.,lf | : i| ]

\ ¢ % B ' i

] cnmpﬂaﬂﬁn of documents

128.09.2021]

23.07.2021
[annexure-F in the

filed by the respondent on

17.

Offer of Possession:

| Notoffered

18.

Delay in handing over the

possession (after
deducﬁ:g‘zem r&% t%
the date of decmun ie.,
28.09.2021

3 years, 11 months, 20 days

|

[2 years, 11 months, 25
days (from 07.11.2014 to
31.10.2017) plus 11 months,
28 days (from 01.10.2020 to
28.09.2021)]

Note: Separate calculation of
period of delay is done due to
the declaration of ‘zero
period’ w.e.f01.11.2017 to
30.09.2020 as per the order
dated 03.03.2021 of DTCP,

Haryana Chandigarh.
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19. | Grace period utilization Grace period is not allowed in
the present complaint. W

Facts of the complaint

That the respondent "Shree Vardhman Buildprop Pvt. Ltd."
advertised about a real estate project named as “Shree
Vardhman Mantra” located at village- Badshahpur, sector-67,
Gurgaon, Haryana (hereinafter referred as the said ‘project’)
through  various mass - media means and upon
representations and Pl'leﬁSES made by the respondent, the
complainant, booked-a flat baarmg no. F-708, 7th floor,
tower-F {herg_mqﬁef_ggf%n;gﬂ_-- as.the said ‘unit’) for a sum
total of Rs 16,00,000/= . Subsequently, on 07.11.2011 the
respondent entered into flat buyer’s agreement (hereinafter
referred as the ‘FBA’) with the complainant.

That the total cost of the said unit mentioed in clause 2(a) of
the FBA, is Rs 16,00,000/- whereas the complainant was
made to pay Rs 17,44,172/- towards total cost of the said
unit including PLC, ED(;,agd IDC

That the clause ‘.‘-J{a) of the FBA, executed between the
respondent” and the complainant mentioned “The Flat is
likely to be completed within a period of thirty-six (36)
months from the date of start of foundation of the particular
tower in which the flat is located with grace period of six (06)
months.” Hence, making the date of possession as
07.04.2015. The clause 4(b) of the FBA, clearly mention that
the buyer opted for the time linked plan II, annexure-A of the
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agreement and the respondent clandestinely mentioned that

they shall not be under any obligation to send the
intimation/call notices regarding time linked installments.
That the complainant performed all her duties and complied
with the FBA payment terms / conditions, wherein making a
total of 95% payment of the basic price of Rs 16,00,000 as on
20.03.2013 plus Rs. 1,82 560]- towards | EEC/FFC. The
remaining 5% paymen!g‘ ‘_,as to be paid at the time of
possession. Even after the payment of 95% of the basic sale
price of the said unit, the_r_espundent has failed to deliver the
possession of tﬁe"s"’aid;.ﬁﬁ;{t.' BRI

That the cnﬁﬁiﬁhant h?é':.f:'bﬁ'”sﬁﬁlntly following up since April
2015 with the respondent regarding the handing over the
possession g;ﬁli_g said unit but till date occupation certificate
is not obtained and possession of the said unit is not
provided.

That the respondent-has committed breach of trust and
agreement by not handing over the possession of said unit
for more than 4 years and 9 months without assigning any
reasons. It is pertinent to mention that the complainant has
made several requests with office of the respondent but the
person in charge refused to comment or submit any reply
regarding possession of the said unit.

That the respondent is in violation of "Haryana Real Estate
Regulation Act & Rules” by not completing the project and

providing possession to the complainant and caused
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irreparable damages and mental agony to the complainant,

The respondent purposely failed to pay interest @15% per
annum towards payment made by complainant for the

tenure of delay in project in tune of Rs 12,65,122/-,

C. Relief sought by the complainant,

9. The complainant has sought following relief(s):

(i) Direct the respondent to handover the peaceful
possession of - ﬂfé Safd unit to the complainant
immediately and cunveyance deed be executed. Any
outstanding Payment from:the complainant may be
adjusted from the delay interest and compensation
awarded to the complainant,

(ii) Direct the respondent to pay the delay interest @
15%,_~per'>_annum for the delay in handing over the
pusse:ssin'n of the said unit.

D. Reply by the respondent.
10. That the present complaintfiled uiider section 31 of the Real

Estate (Regulation and Development) Act, 2016 is not
maintainable.under the said provision. The respondent has
not violated any of the provisions of the Act.

11. That the complaint has not been filed as per the format
prescribed under The Haryana Real Estate (Regulation and
Development) Rules, 2017 and is liable to be dismissed on

this ground alone.
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12. That as per rule 28(1) (a) of the Rules of 2017, a complaint

13

under section 31 of Act can be filed for any alleged violation
or contravention of the provisions of the Act after such
violation and/or contravention has been established after an
enquiry made by the authority under section 35 of the Act. In
the present case no violation and/or contravention has been

established by the authority. under section 35 of the Act and

#

T ettt
as such the complaint is liable to be dismissed.

o o
P -*__.F_‘-'_.-?-',-,.

That the complainant ha_sl-’s'uught reliefs under section 18 of
the Act but thesaidse;zléi_ﬂyﬂ isnrut applicable in the facts of
the present i::_a_fse. and as such the complaint deserves to be
dismissed. It %‘,s_ubmitteﬂ that the operation of section 18 is
not retrospective in nature and the same cannot be applied
to the transactions that were en_tei*ed prior to the Act came
into force. The parties-whilé entering into the said
transactions could not have possibly. taken into account the
provisions of the Act and as such cannot be burdened with
the obligations ;t;eﬁtea therein. In the present case also, the
flat buyer agreement was executed much prior to the date
when the Act came into force and as such section 18 of the
Act cannot be made applicable to the present case. Any other
interpretation of the Act will not only be against the settled

principles of law as to retrospective operation of laws but
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14,

15

16.

will also lead to an anomalous situation and would render
the very purpose of the Act nugatory. The complaint as such
cannot be adjudicated under the provisions of the Act.

That the expression “agreement to sell” occurring in section
18(1)(a) of the Act covers within its folds only those
agreements to sell that have been executed after the Act

came into force and the FBA executed in the present case is

= ¥
“"l"".g.',"

not covered under the seld expl_'esslen the same having been
executed prior te the date Eh’e Aet came into force.

That the FBA executed “’.‘I the p}eSent"ease did not provide
any def‘mte date or tlme frame for handing over of
possession ef’l;he apartrnent to the complainant and on this
ground a!ene the refund and/or compensation and/or
interest cannot be seught under the ﬁ.et. Even the clause 9 (a)
of the FBA merely prevlded a tentanve /estimated period for
completion of cehstruetlen et“_ihe ﬂatand filing of application
for occupancy eertlﬁcate with the concerned authority. After
completion of censtruenen the respondent was to make an
application for grant of occupation certificate (OC) and after
obtaining the OC, the possession of the flat was to be handed
over.

That the reliefs sought by the complainant are in direct

conflict with the terms and conditions of the FBA and on this
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17.

18.

ground alone the complaint deserve to be dismissed. The
complainant cannot be allowed to seek any relief which is in
conflict with the said terms and conditions of the FBA. The
complainant signed the agreement only after having read and
understood the terms and conditions mentioned therein and
without any duress, pressure or protest and as such the
terms thereof are Fully h:hding upon the complainant. The

?_a-.‘.‘*"f_n o
said agreement was executed ‘much prior to the Act coming

T3

Ly -u .lr -..

in to force and the same: has not been declared and cannot
possibly be declared a‘;;ﬂid{}? not binding between the
parties. _

That it is suﬁﬁf&ed that -ﬁ.ellvery of possession by a specified
date was not éssence uf the FBA and the complainant was
aware that the dalay in cumpletiun ©of construction beyond
the tentative time gwen m the cuntract was possible. Even
the FBA contain prnuis:nns for grant of compensation in the
event of delay. As such it is submitted without prejudice that
the alleged deia}* on f}art of respondent in delivery of
possession, even if assumed to have occurred, cannot entitle
the complainant to ignore the agreed contractual terms and
to seek interest and /or compensation on any other basis.
That it is submitted without prejudice that the alleged delay

in delivery of possession, even if assumed to have occurred,
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19,

cannot entitle the complaint to rescind the FBA under the
contractual terms or in law. The delivery of possession by a
specified date was not essence of the FBA and the
complainant was aware that the delay in completion of
construction beyond the tentative time given in the contract
was possible. Even the FBA contain provisions for grant of
compensation in the event nfdelay As such the time given in

u'\-u-.a

clause 9(a) of FBA was nut esmnce of the contract and the

Y .‘

breach thereof cannot en_tir_tl_e.--the complainant to seek rescind

e i T B

o N Ay o
the contract. 1 T' 7 i

"_- __.';|_|

That it :s submitted that issue of grant of
mterest}cnmpensatinn for the loss = occasioned due to
breaches cunmﬂtted by one party of the contract is squarely
governed by the*prnwsinns ufSECtinn 73 and 74 of the Indian
Contract Act, 1872 and no campensatmn can be granted de-
hors the sa:llti secﬁnn;i clmd any ground whatsoever. A
combined reading of the said sections makes it amply clear
that if the compensation is provided in the contract itself,
then the party complaining the breach is entitled to recover
from the defaulting party only a reasonable compensation
not exceeding the compensation prescribed in the contract

and that too upon proving the actual loss and injury due to

such breach/default. On this ground the compensation, if at
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20,

21,

all to be granted to the complainant, cannot exceed the
compensation provided in the contract itself.

That the residential group housing project in question has
been developed by the respondent on a piece of land
measuring 11.262 acres situated at village Badshahpur,
sector-67, Gurugram, Haryana under a license no. 69 of 2010
dated 11.09.2010 granted by the Town and Country Planning
Department, Haryana urrlﬁer thg provisions of the Haryana
Development and Regu.le;ri;aur::n of Urban Areas Act, 1975
under the policy of Guut. nf Haryana for low cost/affordable
housing pru}ect The license has been granted to M/s DSS
[nfrastructure_. umlted and the respondent company has
developed/ cnpﬁhﬂ{:téd the prujfect under an agreement with
the licensee caﬁ"i‘pﬁny. |

That the construction nfthe phase nf the project wherein the
apartment of the mmplamant is situated has already been
completed and-awaiting the grant of occupancy certificate
from the Directur General, Town and Country Planning
(DTCP), Haryana. The occupancy certificate has already been
applied by the licensee vide application dated 27.07.2017 to
the Director General, Town and Country Planning, Haryana
for grant of occupancy certificate. However, till date no

Occupancy certificate has been granted by the concerned
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authority despite follow up. The grant of such occupancy

certificate is a condition precedent for occupation of the flats
and habitation of the project.

That in fact the office of the Director General, Town and
Country Planning Haryana is unnecessarily withholding
grant of occupation certificate and other requisite approvals
for the project, despite hawng approved and obtained
concurrence of the Guv%rﬁment of Haryana. It is submitted
that in terms uf urder d;cted_(}l 11.2017 passed by the
Hon'ble Suprerne Cnurt bf. Indla in  Civil Appeal
n0.8977 /2014 titled as Jai Namyan @ Jai Bhagwan & Ors.

vs. State umeyana & ﬂm ‘the CBlis conducting an inquiry
in release of ]and from | acqmmtmn in sector 58 to 63 and
sector 65 to 67in E‘rurugram, Haryana Due to pendency of
the said inquiry, the nfﬁce of the Directur General, Town and
Country P!annmg, Harji’ana ‘has Withheld albeit illegally,

grant of approvals and sanctions in the projects falling within
the said sectors.

That aggrieved by the situation created by the illegal and
unreasonable stand of the Director General, Town and
Country Planning, Haryana, a CWP No. 22750 of 2019 titled
as DSS Infrastructure Private Limited vs. Government of

Haryana and others had been filed by the licensee before
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24,

25.

the Hon'ble High Court of Punjab and Haryana for reliefs of
direction to the office of DTCP to grant requisite approvals to
the project in question. The said CWP has been disposed off
vide order dated 06.03.2020 and in view of the statements
made by DTCP that they were ready to grant OC and other
approvals. However, despite the same, the grant of approvals
is still pending despite cunﬁnuuus efforts being made by the

*, —J-,

licensee/respondent. |
." 'J‘r
That in the meantlme d9 rthe ﬂats were ready, various

allottees of the pru]ect ;n questtnn approached the
respondent W‘i;h* the request for handever of temporary
possession of. theu' respectrve ﬂats m Enab[e them to carry
out the fit uut/ﬁlmlsh:ng work in the theu' flats. Considering
the difficulties be]ng fac&d hy the allnttees due to non-grant
of uccupancy certificate hy the department in |question, the
respondent ar:ceded to thmr rEquest and has handed over
possession of their respective ﬂm to them for the limited
purpose of fit out. If the complainant so desire, he may also
take possession of his apartment like other allottees as
aforesaid,

That it is submitted that in the FBA no definite period for

handing over possession of the apartment was given or

agreed to. In the FBA only, a tentative period for completion
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of the construction of the flat in question and for submission
of application for grant of occupancy certificate was given.
Thus, the period indicated in clause 9(a) of FBA was the
period within which the respondent was to complete the
construction and was to apply for the grant of occupancy
certificate to the concerned authority. It is clearly recorded in
the said clause itself that ‘the date of submitting an
application for grant of nccupancy certificate shall be treated
as the date of cumplenu;‘;}‘ﬂvat fnr the purpose of the said
clause. Smce the pnssnession could be handed over to the
complainant after grant of OC by DTCP Haryana and the time
likely to be taken by DTCP in grant of OC was unknown to the
parties, hencethe periud;‘date for handmg over possession of
the apartment waﬁ nut agreed and not given in the FBA. The
respondent completed the cunstrur:tmn of the flat in question
and applied fétr grantnf’occupancy certificate on 27.07.2017
and as such-the said date is to be taken as the date for
completion of construction of the flat in question. It is
submitted without prejudice; that in view of the said fact the
respondent cannot otherwise be held liable to pay any
interest or compensation to the complainant for the period

beyond 27.07.2017.
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26.

27,

That as per the FBA, the tentative period given for
completion of construction was to be counted from the date
of receipt of sanction of the building plans/revised plans and
all other approvals and commencement of construction on
receipt of such approvals. The last approval being Consent to
Establish was granted by the Haryana State Pollution Control
Board on 01.05.2015 and as such the period mentioned in

clause 9(a) shall start cm.mting from 02.05.2015 only.

o _g; r e '.I.":

That it is submitted, withnut prejudice to the fact that the
respondent cump!eted ihegnsfr"ucnnn of the flat within the
time indicated jn the FBA, that even as per clause 9(a), the
obligation of the respondent to complete the construction
within the rl;;'ne tentative time frame mentioned in said
clause was subjecrm timely payfnénts of all the instalments
by the complainant and other al[dttees of the project. As
various aﬂntﬁ’eeﬁ and _eiai'.‘e:;_' tI!i'e _r:q;nglainant failed to make
payments of the instalments as per the agreed payment plan,
the complainant cannot be allowed to seek compensation or
interest on the ground that the respondent failed to complete
the construction within time given in the said clause. The
obligation of the respondent to complete the construction
within the time frame mentioned in FBA was subject to and

dependent upon time payment of the instalments by the
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28.

complainant and other allottees. As such no allottee who has
defaulted in making payment of the instalments can seek
refund, interest or compensation under section 18 of the Act
or under any other law.

That without prejudice to the submissions made
hereinabove, that the tentative period as indicated in FBA for
completion of cnnstructiun was not only subject to force
majeure conditions, btff ;E!;u other conditions beyond the
control of respﬁndent The non-grant of OC and other
approvals mcludmg reneu_-.re;l :}f llcense by the DTCP Haryana
is beyond the-~qnntm! of the respondent. The DTCP Haryana
accorded it's in principal approval and obtained the
concurrence E[u‘m the Gu’vemmem of Haryana on 02.02.2018
yet it did not ;gran:t‘.th; pending zrppruva[s including the
renewal of license arrd OC due to pendency of a CBI
investigatioqﬁm:]i;defei b_",rflﬂnble S]%prerq_e Court of India.
The said approvals have nnr'heen granted so far despite the
fact that the state counsel assured to the Hon'ble High Court
of Punjab and Haryana to grant approvals/OC as aforesaid.
The unprecedented situation created by the Covid-19
pandemic presented yet another force majeure event that

brought to halt all activities related to the project including

construction of remaining phase, processing of approval files
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etc. The Ministry of Home Affairs, GOI vide notification dated
March 24, 2020 bearing no. 40-3/2020-DM-I(A) recognised
that India was threatened with the spread of Covid-19
epidemic and ordered a complete lockdown in the entire
country for an initial period of 21 (twenty) days which
started from March 25, 2020. By virtue of various subsequent
notifications, the M:mstryuuf Hume Affairs, GOI further

PN Fve o
extended the lnckdowrrfﬁ:; tlme to time and till dtae the

i --u '- P

lockdown has not bEEﬂl cumpletely lifted. Various state
governments, j,frﬂr:ll.uﬁng the #G;‘{:ernment of Haryana have
also enforced Several strict measures to prevent the spread
of Covid-19 pandemlc including imposing curfew, lockdown,
stopping all cammerclaf construction activity. Pursuant to
issuance of advisory. by the.GOI wde office memorandum
dated May 13, 2020, regardmg extensmn of registrations of
real estate pmfé!cts uncf%r ”thg prcﬁnsmns of the Real Estate
(Regulation -and' Development) Act, 2016 due to 'force
majeure’, this authority has also extended the registration
and completion date by six months for all real estate projects
whose registration or completion date expired and, or, was
supposed to expire on or after March 25, 2020. In past few

years construction activities have also been hit by repeated

bans by the courts/authorities to curb air pollution in NCR
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region. In recent past the Environmental Pollution
(Prevention and Control) Authority for NCR (“EPCA") vide its
notification  bearing no. EPCA-R/2019/L-49  dated
25.10.2019 banned construction activity in NCR during night
hours (6pm to 6am) from 26.10.2019 to 30.10.2019 which
was later on converted into complete 24 hours ban from
01.11.2019 to 05.11.2019 by EPCA vide its notification no.

L el 2

EPCA-R/2019/L-53 dated ﬂi 11.2019. The Hon'ble Supreme

+ lf }_ -'.'

Court of India vide its order dated 04 11.2019 passed in Writ
petition no. 1 029{1985 ﬁtlgd as "M (.', Mehta....vs......Union
of India” compl,etely bannegi all cuns_h*uctmm activities in
NCR which restriction was parﬂy modified vide order dated
09.12.2019 'a‘-‘njﬂ_‘ was :'?un'_gpie’tel}it._ lifted by the Hon'ble
Supreme Cuur’f ViﬂEltS order d"a’ttéd 14:02.2020. These bans
forced the m:grant labnurers to return to their native
states;‘wllages ﬂreatihg an ai.‘ute shortage of labourers in
NCR region. Due to the'said shortage the construction activity
could not resume at full throttle even after lifting of ban by
the Hon'ble Supreme Court. Even before the normalcy in
construction activity could resume, the world was hit by the
'Covid-19' pandemic. As such, it is submitted without

prejudice to the submissions made hereinabove that in the

event this authority comes to the conclusion that the
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respondent is liable for interest/compensation for the period
beyond 27.07.2017, the period consumed in the aforesaid
force majeure events or the situations beyond control of
respondent has to be excluded.

29. Copies of all the relevant do have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed
documents and su bmisﬂ’iqr@_{@ﬂ;ﬁé*by the parties.

E. Jurisdiction of the authority

30. The respondent hash ra:séd “an objection regarding
jurisdiction nﬁggthnrit}r;g;ﬁ _gﬁtg;fain the present complaint.
The authority observes that it has territorial as well as
subject matter jurisdiction to adjudicate the present
complaint for Ej‘e'reas;onij given below,

E. 1 Territuﬂ;l_jtiﬂsdi_i:_ﬂﬁn

As per notification nu 1/92?2017-1’[‘(3!’ dated 14.12.2017
issued by Town.and, Cu%ntry Planmng Department, Haryana
the jur:sdtctmn of Haryaha Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes.
In the present case, the project in question is situated within
the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with
the present complaint.

E.Il  Subject-matter jurisdiction
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Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottee as per agreement for sale.
Section 11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
Junctions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees
as per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all
the apartments, plats. or buildings, as the case may
be, to the allottees, orithe common areas to the
association of a!!nrrggx::gf; e competent authority, as

jor |
VI
W% [

the case may be; ke

The provision-of assured returns is part of the builder
buyer’s agreement; as:per clause “15 of the BBA
dated..., _.g—éilEﬁﬁ?dﬁ%ﬁt_ﬁé:ﬂmma{eﬁfﬁ responsible
for all .obligations/responsibilities - and functions
including payment of assuréd returns as-provided in
Builder Buyer's Agreement.

Sacﬂan,}_%ﬁmdfani of th e gutﬂhri_tx:

34(f) of the:Act provides to ensure'compliance of the
obligations. cast upon..the.promoters; the allottees
and the real estate agents under-this Act and the
rules and regulations made thereunder.

2 i

So, in view of the ].:ruv;il_'s.i:gn; of the Act quoted above, the
authority has c&mpletﬁ jur%-s&icﬁun to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later
stage.

Findings on the objections raised by the respondent.

F.1 Objection regarding maintainability of the complaint.
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31.

32.

33.

34.

The respondent contended that the present complaint filed
under section 31 of the Act is not maintainable as the
respondent has not violated any provision of the Act.

The authority, in the succeeding paras of the order, has
observed that the respondent is in contravention of the
section 11(4)(a) read with proviso to section 18(1) of the Act
by not handing over pum&;&ibwby the due date as per the
agreement. Therefore, thaéq;npiamt is maintainable.

F.11  Objection re'ggrd:hfga“]m:isd]ttinn of authority w.r.t.

buyer’s agreemen ',?exégiu_t_ed. prior to coming into

force of the Act. = 4

Another contention of the respondent is that in the present
case the flat l:iq}fer*s agreement was executed much prior to
the date whexi"‘_'_t?].'?g Act came into force and as such section 18
of the Act can:;_bt be made aﬁplii:able to the present case.

The authority is of the view that the Act nowhere provides,
nor can be so construed,that all-previous agreements will be
re-written a&ercunﬂnginm fﬁrte.’ibf:‘the Act. Therefore, the
provisions of the Act, rules and agreement have to be read
and interpreted | harmoniously. ‘However, if the Act has
provided for  dealing with certain specific
provisions/situation in a specific/particular manner, then
that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act

and the rules, Numerous provisions of the Act save the

provisions of the agreements made between the buyers and
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sellers. The said contention has been upheld in the landmark
judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI

and others. (W.P 2737 of 2017) which provides as under:

"119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of
project and declare the same under Section 4, The RERA
does not contemplate rewriting of contract between the

flat purchaser and the promoter-.....

122. We have already,discussed that above stated provisions
of the RERA are mff’lﬁ@h‘sﬁﬁgﬁv\e in nature. They may to
some extent-be havirlg, a retrodetive or quasi retroactive
effect but -then éﬂfﬁ}ﬂﬁ{ﬁ.}ﬁ_{buﬂé the validity of the
provisions of RERA eannot e challenged. The
Parligment'is competent éﬁ'ﬂugﬁ'm!ey!ﬂate law having
retrospective or retroactive effect. A law can be even
Jramed to affect subsisting / ‘existing contractual rights
between the parties in the larger public interest. We do
naﬁhﬁ“ﬂgr‘gqyﬁou&; in our mind that the RERA has been
Jramed-in\the larger public interest after a thorough
study'and discussion made at the highest level by the

Standing Committee and -Select Committee, which

b}

submittedits de {?d’}:épqrts."

o

35. Also, in appeal no. 173-0f 2019 titled as Magic Eye Developer
Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-

"34. Thus, keeping inwview our-aforesaid.discussion, we are of
the considered opinion that the provisions of the Act are
quasi retroactive to some extent in operation and will be

. Hence
in case of delay in the offer/delivery of possession as per
the terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate af interest as
provided in Rule 15 of the rules and one sided, unfair

and unreasonable rate of compensation mentioned in
the agreement for sale is liable to be ignored.”
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36.

37.

The agreements are sacrosanct save and except for the
provisions which have been abrogated by the Act itself.
Further, it is noted that the builder-buyer agreements have
been executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges
payable under various heads shall be payable as per the
agreed terms and cnndiu‘uns of the agreement subject to the
condition that the samE are in accordance with the
plans{permlssmns . aﬁl;{{ﬁg& the  respective
departments/cumpb‘tent ot ﬂdthanhes and are not in
contravention of any other Act; rules, statutes, instructions,
directions lssued thereupder a‘nd are net unreasonable or
exorbitant in nature, . | |

F.II  Objection regarding format of the compliant

The respondent has further raised contention that the
present complaint has ‘ndt ‘been-filed as per the format
prescribed under the rules and-is:liable to be dismissed on
this ground alone. There is a p.rescribed proforma for filing
complaint before the authority under section 31 of the Act in
form CRA. There'are 9 different headings in this form (i)
particulars of the complainant have been provided in the
complaint (ii) particulars of the respondent- have been
provided in the complaint (iii)is regarding jurisdiction of the
authority- that has been also mentioned in para 14 of the
complaint (iv) facts of the case have been given at page no. 5

to 8 (v)relief sought that has also been given at page 10 of
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38.

complaint (vi)no interim order has been prayed for (vii)
declaration regarding complaint not pending with any other
court- has been mentioned in para 15 at page 8 of complaint
(viii) particulars of the fees already given on the file (ix)list of
enclosures that have already been available on the file.
Signatures and verification part is also complete. Although
complaint should have been strictly filed in proforma CRA
but in this complaint all the necessary details as required
under CRA have beerghﬁf:‘g:ﬂjéhed along with necessary
enclosures. Reply has al_sg fl:gqen filed. At this stage, asking
complainant to ﬁfe coﬁ;::léint in form CRA strictly will serve
no purpose and lt wﬂi nut vitiate the proceedings of the
authority or can be said to be dIsturbmgfwulanng any of the
established prmclple of natural justice, rather getting into
technicalities will delay justice in the matter. Therefore, the
said plea of the respundent w.r.t rejection of complaint on
this ground is also re;ected and the authority has decided to
proceed with this cnmplamt as such,

F.IV ﬂhiectlun of the respandent w.rt reasons for the delay
in handing uv&r ul' pnssessiqm |

The respnndéﬁt subfmttéd that the period consumed in the
force majeure events or the situations beyond control of the
respondent has to be excluded while computing delay in

handing over possession.

a. The respondent submitted that non-grant of 0OC
and other approvals including renewal of license
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by the DTCP Haryana is beyond the control of the
respondent and the said approvals have not been
granted so far despite the fact that the State
Counsel assured to the hon’ble High Court of
Punjab and Haryana to grant approvals /OC.

39. As far as the aforesaid reason is concerned, the authority

40.

observed that the Hon'ble High Court of Punjab and Haryana
vide its order dated 06.03.2020 in CWP-22750-2019 (O&M)

R
has held as under: CRERENN
f" ‘i\;‘-{i‘i J’i-.
“Learned State counse outset, submits that it

has been demded 10 gra t IcCupation certificate to
the petitioner,\subjett' to _filfillment of other
condition f&mﬂﬂ' ef ’L B.édﬁcdnan of any
n‘eﬁﬂen@\rm" ar‘k’ﬂﬂfﬂtﬂd ot by.the. e.authority, He
furtherfsub ts that-in casethe pe tf*ane{ makes a
representation regarding ,ﬂﬂusmn f renewal fee

and Err t on- wFXME \for the pen‘ud from
25.07.2017 \till ,c[urei same jhaﬂ’ be cansfderea‘ by

respondént u:f.? "55 ;ﬂgr f;:w nd freiﬁ ufdér shall be
passed. Learn d State cayns ﬁ:rtherﬂ;sures that as
soon as the'representation is rece ed,.n nhetessary steps
shall be taken ﬂﬁ?‘?ﬁ&*ﬁbm exercise shall be
completed at ?hmgg?&ei‘ﬁ?ﬂﬁﬁ ma*;e, not later than
two mﬂnth.s.

n weﬁ'of t.'r :aﬂ'b%‘ fuﬁhar direction is
necessary. Present petition disposed of”

In view of a{_/saijllnrde:; df*i—[ﬂrfl:ﬁgk High Court of Punjab
and Haryana, an office ::\:Fdjel' of the DTCP, Haryana,
Chandigarh dated 03.03.2021 has been issued, The para 4 of
the said order states that “Government has accorded
approval to consider the period ie, 01.11.2017 to
30.09.2020 as ‘Zero Period’ where the approvals were

withheld by the department within the said period in view of
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41.

4Z.

the legal opinion and also gave relaxations as mentioned in
para 3", Accordingly, the authority is of the considered view
that this period should be excluded while calculating the

delay on the part of the respondent to deliver the subject flat.

b. Unprecedented situation created by Covid-19

pandemic and luckdnwn for approx. 6 months

i _.,n
starting from 25. 2020.
PRGN
The Hon'ble Delhi’ Hsg‘];frﬁnurt in_case titled as M/s
ch' P B - ':L . -.-".J‘.x
Halliburton Offsh fe"‘S@rﬁi;E_S'-",LE-V'S Vedanta Ltd. & Anr.

bearing no. | 4&1 (N (Cnmm]tnn 88/ %’020 and LAs 3696-

3697/2020 éﬁ% 2’9 05 gﬁzfv has u‘bsewea that-

69, Tf:\paﬁ Lw*ggr af ahe Contractor

cannot be condgr &J‘Wﬂ 19 lockdown in
March 2020 in m.msmﬁantfactor was in breach

since Septem 2&;9.. ities were given to
the Enn a‘m ) cur 1&.’:%: peﬂted{y Despite
the saﬁ:e,-:ha Contra nar.J complete the
Pm;ec.':.-—?!:e autbreak of a pandemrc cannot be used
as an kxeuse fgrj non- Eérfagqancadf a\contract for
which the deadlines Were much before the outbreak
itself.”

In the present complaint also, the respondent was liable to
complete the construction of the project in question and
handover the possession of the said unit by 07,11.2014 and
the respondent is claiming benefit of lockdown which came

into effect on 23.03.2020. Therefore, the authority is of the
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43.

view that outbreak of a pandemic cannot be used as an
excuse for non- performance of a contract for which the
deadlines were much before the outbreak itself and for the
said reason the said time period is not excluded while

calculating the delay in handing over possession.

c. Order dated 25.10.2019, 01.11.2019 passed by

Environmental _ ;FEI!ut_Iun (Prevention and

Control) Authqgtt; PCA) banning construction
activities in NCR region. Thereafter, order dated
04.11.2019 of hon’ble Supreme Court of India in
Writ petition no. 13028/1985 completely banning
construction activities in NCR region.

The respondent /in ihﬁ“rep}y hasallmitted that the
cnnsrructimf :Of /the phase ﬁf the project wherein the
apartment uf"the complainant is situated has already been
completed andthe respﬂncignt_:‘haﬂ applied for grant of the

F

occupancy cerﬁﬁi:aiwdgapphcatmn dated 27.07.2017 to
DTCP, Haryana. The.respondent-i§ trying to mislead the
authority by ?afmg fa[s?gr sigl_fﬂcgi'll!;;adictnry statement. On
bare perusal of fhe-réﬁly—ﬁfédl y'respondent, it becomes very
clear that thércﬁﬁstfq&ﬁpngéf the said projéct was completed
on 27.07.2017 és on fhis draté ;:he respondent has applied for
grant of OC. Now, the respondent is claiming benefit out of
lockdown period, orders dated 25.10.2019 and 01.11.2019
passed by EPCA and order dated 04.11.2019 passed by
hon'ble Supreme Court of India which are subsequent to the

date when the respondent has already completed the
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construction. Therefore, this time period is not excluded
while calculating the delay in handing over possession.
G. Findings on the relief sought by the complainant.

G.I  Delay possession charges.

Relief sought by the complainant: Direct the respondent to
pay the delay interest @ 15% per annum for the delay in

handing over the peesessmn of the said unit.

44. In the present eempfallj‘t{_,.the complainant intends to
l.ft"‘"-."" ~':"

continue with the pre;ecﬁgnﬁés seekmg delay possession

charges as prewded u‘ﬁdé; tiu_e pre?ise to section 18(1) of the

Act. Sec. 13{}/‘;;__:‘53«150 x‘eadsaseﬁ@r

".S‘eetfenhl - Retum of p‘md\nt muf campenseﬂen
18(1).If the pron er! fe&k mleenipfét; or is unable to

give pes.&-i‘iz{: "an paf“tmy' t e&erbuﬁdmg,
\';‘“ *;.J 1 Vs
Provided all Q%Fef not intend to

withdraw fr d@fi:@m ‘ne shall be paid, by the
promoter, interest for every month of delay, till the

handing o\ r ef n ‘at uch ret.p as may be
prescri ?{ 3
45. Clause 9[e] u;,rer sﬁ agreement provides for

handing over. peeseém n‘«am(l theisame is reproduced below:

9.(a) The Construction of the Flat is likely to be
completed within a period of thirty six(36] manths
from the date of start of foundation of the particular
tower in which the Flat is located with a grace period
of six(6) months, on receipt of sanction of the building
plans/revised building plans and approvals of all
concerned authorities including the fire service
department, civil aviation department, traffic
department, pollution control department as may be
required for commencing and carrying of the
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construction subject to force majeure restrains or
restrictions from any courts/ authorities, non-
availability of building materials or dispute with
contractors/workforce etc. and circumstances beyond
the control of company and subject to timely
payments by the flat buyer(s). No claims by way of
damages/compensation shall lie against the Company
in case of delay in handing over the possession on
account of any of such reasons and the period of
construction shall be deemed to be correspondingly
extended. The date of submitting application 'to the
concerned  authorities for the issue of
completion/part completion/occupancy/part
occupancy certificate of the Complex shall be treated
as the date of completion of the flat for the purpose of
this cla use}agreement.

46. A flat buyer’s agre ent; %plvdm legal document which

_j"' f f L,.C .-'lj' 2.0

h uﬂ \liabilities of both

Tty 2\

builders/ primﬁ’t rs and' huyers/allq]ttees are protected

™
candidly. Fl Ur?

ent lays dawh the terms that
!

residentials, co -:. 5 etc. bel buyer and builder.,

4 ,_t}

It is in the interest ofbo es to have a well-drafted

agreement 1 ect the rights of both
TTARERA

the builder and buyrra in tha unfartunate event of a dispute
|‘

| J )

that may arisé, 1t

should ensure‘ a,b*‘ e/ rig

=k

govern the j _Qof properties like

1' f—

hulﬁld\bé’ drafted in'the simple and
unambiguous language which may be understood by a
common man with an ordinary educational background. It
should contain a provision with regard to stipulated time of

delivery of possession of the apartment, plot or building, as
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47,

the case may be and the right of the buyers/allottees in case
of delay in possession of the unit.

The authority has gone through the possession clause of the
agreement and observed that the possession has been
subjected to all kinds of terms and conditions of this
agreement. The drafting of this clause and incorporation of
such conditions are not: nnl}h v:ague and uncertain but so

3
heavily loaded in favn“ |

,'& promoter and against the

allottee that even a'§ ng[
4" A ¥

-\I

clause 1rrel?an( { \_phl’?:?sy"bf allottee and the

committed for handlngal:{ver “;pns ssion loses its

e }ituanun may make the possession

meaning. If Eh;e’satd posses
time period ﬁl}\dl gflnv

lause fs read in entirety, the

un§h;1r'cuun of the flat in
NSTE ReGY~
question and the prnmﬂtems‘fmmg to extend this time

period mdeﬂ{hﬂy %R{Aaﬂnr \:&e other. Moreover,

the said clausms; anrlnctjs W*Elamﬁwherain the numerous

ZI\/
approvals an terms and conditions have been mentioned for

oﬁ'is only a tentative

commencement of construction and the said approvals are
sole liability of the promoter for which allottees cannot be
allowed to suffer. The promoter must have mentioned that
completion of which approval forms a part of the last

statutory approval, of which the due date of possession is
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48.

subjected to. It is quite clear that the possession clause is
drafted in such a manner that it creates confusion in the
mind of a person of normal prudence who reads it. The
authority is of the view that it is a wrong trend followed by
the promoter from long ago and it is their this unethical
behaviour and dominant position that needs to be struck

down. It is settled prupdsmnn\oﬁlaw that one cannot get the

advantage of his own f: ""1'; The ncc-rpuratmn of such clause
‘ﬂ,‘h' "

in the flat buyer’s agﬁéenieht*hy ti_le promoter is just to evade

the liability tuWarﬂs’rftnely d%ﬂ;@ry nf ‘Sublect unit and to

deprive the i‘(ees of their r‘ight accruing after delay in
lﬂs

possession. This is ]ust lcn. nhe %as to ho%rv the builder has

|

misused his pml‘ﬁlax\h n ndldmﬂ:e(f such mischievous
YA/
clause in the a ﬁndthe ﬁﬁntfee*:s left with no option
'I:l: Rl -.-‘{

but to sign on the dotted lines.—

The respunc%nﬁ pf&nage{h%s‘ pgopuseﬁ to handover the
possession uf the Sub}ert }ap’&rtment wnthm a period of 36
months fram the date uf start of fnundatiun of the particular
tower in which the flat is located with a grace period of 6
months, on receipt of sanction of the building plans/revised
plans and approvals of all concerned authorities including
the fire service department, civil aviation department, traffic

department, pollution control department as may be
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49,

required for commencing and carrying of the construction
subject to force majeure restrains or restrictions from any
courts/ authorities, non-availability of building materials or
dispute with contractors/workforce etc. and circumstances

beyond the control of company and subject to timely

payments by the flat buyer[s].

Establish being Ia§3. %ﬂpmval for commencement of

f

construction. The authu "6h?erved that in the present

F‘ ——

case, the re! aent has nnt pt the re‘asnnahle balance
between hlsi(‘ﬁr r,glﬁts Qd thé rlghts:iof t%m ‘complainants-
allottees. Th\;e;pnndent ﬁas acteci in a pre-determined,
preordained, gb??;?f m‘y wana arbitrary manner.

(‘a.-‘
The unit in questmﬁ"WastoaRf b_',r the complainant on

21.02.2011 % the;ﬂ%ﬁl%ﬁs f%ﬁ'ﬁhtnt was executed
between the, respunﬂenﬁ a?fl the| cnmplamant on 07.11.2011.
It is interemng to note as tu hnw the respondent had
collected hard earned money from the complainant without
obtaining the necessary approval (Consent to Establish)
required for commencing the construction. The respondent
has obtained Consent to Establish from the concerned

authority on 01.05.2015. The respondent is in win-win
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situation as on one hand, the respondent had not obtained
necessary approvals for starting construction and the
scheduled time of delivery of possession as per the
possession clause which is completely dependent upon the
start of foundation and on the other hand, a major part of the
total consideration is collected prior to the start of the

foundation. Further, the Eaj,d:possessmn clause can be said to

J"{'_,

be invariably one si A *ﬁ?{&asunahle, and arbitrary.

Moreover, the auﬂ'ﬁ,ty' 1ﬁ'lt:leJ or( é"n dated 03.09.2021 has

directed the r
?

;}mﬁe\ ‘si‘ubmlt the date of

start of fi a on tower- wlse on-an affidavit. The

?Qmufer /ﬂll'\cﬁ' aﬁ’tda&t on 23.09.2021 in

respondent l
t 1 fahletl{m _pmvide the date of

compliance o i‘he sai
start of founda ‘S “r‘m which the subject

flat is located. 'I'his shuws» tﬁe mischievous and the

:rrespunmhl%b%x#&z%{%ﬂrﬁs%ndéﬁt promoter. The
respondent oter ?af ja(ﬂéd comply with the orders of
GURUGRAM

this authority. Therefore, the authority is of the considered
view that as ‘date of start of foundation of the subject tower
in which the flat is located’ cannot be ascertained in the
present matter so, the due date shall be computed from date

of execution of the flat buyer’s agreement.
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Admissibility of grace period: The promoter has proposed
to hand over the possession of the said flat within 36 months
from the date of start of foundation of the particular tower in
which the flat is located and has sought further extension of a
period of 6 months, on receipt of sanction of the building
plans/revised plans and approvals of all concerned
authorities including the ‘fire - service department, civil
aviation department, tﬁaﬁpjhéﬁanment pollution control
department as may be ret;mred for commencing and
carrying of the cunstructiun suh;ect to force majeure

i

restrains ur;_-restnctmns from any courts/' authorities, non-
availability ! of | building = materials or dispute with
contracturs{wurkforce etc. and circumStances beyond the
control of r:ompah‘y and*fsuia;eﬂ tu Hme!y payments by the
flat buyer(s). It may be stated that aski ng for the extension of
time in cnmé’ieﬁng the cunstructmn Is not a statutory right
nor has it been provided in the-rules, This is a concept which
has been evolved by the promoters themselves and now it
has become a very common practice to enter such a clause in
the agreement executed between the promoter and the
allottees. Now, turning to the facts of the present case, the

respondent promoter has not completed the construction of

the subject project in the promised time. The OC has been
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obtained from the competent authority on 23.07.2021 ie.,
after a delay of more than 6 years. It is a well settled law that
one cannot take benefit of his own wrong. In the light of the

above-mentioned reasons, the grace period of 6 months is

not allowed in the present case.
51. Admissibility of delay possession charges at prescribed

rate of interest: The( complainant is seeking delay

(-
A £

possession charges, pm-ﬁ}éd.'_,_tﬁ% section 18 provides that

= g s
Y L

where an allottee i_:ipes '_P‘qt: iﬁtend to withdraw from the
project, he shall b;a palﬁ,b;:thebrumnter interest for every
month of delay, till the handing over of ﬁhssession. at such
rate as ma}f't-]:l-_é _p;rescril:i&;d a_'ﬁd it has been prescribed under
rule 15 of the'rules. Rule 15 has been repraciiuced as under:

Rule 15. Prescribed rate of interest- [Proviso to
section 12, section 18 and sub-section (4) and
subsection (7) of section 19]

(1) Fonythe; purpose provise to. section 12;
section 18; and sub-sections (4) and (7) of section 19,
the “interest at the rate prescribed” shall be the State

Bank of India highest marginal cost of lending rate
+2%.:

Provided that in cdse the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to
time for lending to the general public.

52. The legislature in its wisdom in the subordinate legislation
under the provision of rule 15 of the rules, has determined

the prescribed rate of interest. The rate of interest so
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53

54,

55.

determined by the legislature, is reasonable and if the said
rule is followed to award the interest, it will ensure uniform

practice in all the cases.

Consequently, as per website of the State Bank of India ie.,

https://sbi.co.in, the marginal cost of lending rate (in short,

MCLR) as on date i.e, 28.09.2021 is 7.30% p-a. Accordingly,

the prescribed rate of interest will be marginal cost of
S DA
lending rate +29% ie,9.30%pa,

.-:‘l"l'“ -;E ;"1"-

The definition of term 'interest’ as defined under section

o _‘i“}- - :.__.‘_ *._\. {
2(za) of the Act prnﬁdés_ tﬁ;t thE rate of interest chargeable
from the alloﬁ'{éﬁs'b}r the promoter, in case of default, shall be
| = | !
equal to the rate of interest which the promoter shall be

! | f 3
liable to pay the allottees, in case of defa!lult. The relevant
section is reproduced below:

“(za) “interest” meahs-the.rates of interest payable by the
promoterar the allotteg, . the case.amay be.

Explanation: —Far the purpose of thisclause—

(i) the'rate of interest chargeable from the allottee by the
promoter, in-case of default; shall be equal to the rate
of interest which the promoter-shall be liable to pay
the allottee, in case of default:

(if)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment to
the promoter till the date it is paid;”

Therefore, interest on the delay payments from the

complainant shall be charged at the prescribed rate i.e,,
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56.

9.30% p.a. by the respondent/promoter which is the same as
is being granted to the complainant in case of delay
possession charges.

On consideration of the circumstances, the evidence and
other record and submissions made by the parties, the
authority is satisfied that the respondent is in contravention
of the section 11(4)(a) - nﬂ the: Act by not handing over
possession by the dueﬂ dﬁa\t-e.as per the agreement. It is
pertinent to mentiun mrerf here. that the respondent
promoter has filed a list uf additional documents on
10.07.2021, wherein an nff‘ce order of the DTCP, Haryana,
Chandigarh rh:ats been annexed The para 4 of the said order
has mentioned that “Government has accuréied approval to
consider the period-i.e; 01.11:2017 to 30.09.2020 as ‘Zero
Period" where the app;’m;als were withheld by the
department within the-s;id:péribd in.view of the legal
opinion and also gave relaxations as mentioned in para 3"
Accordingly, the authority is of fhe considered view that this
period should be excluded while calculating the delay on the
part of the respondent to deliver the subject flat. It is a
matter of fact that the date of start of foundation of the

subject tower, where the flat in question is situated cannot be

ascertained in this matter as the same is not provided by the
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respondent promoter even after the orders of this authority
on 03.09.2021. Hence, the due date of possession is
calculated from the date of execution of the flat buyer’s
agreement. By virtue of flat buyer's agreement executed
between the parties on 07.11.2011, the possession of the
booked unit was to be delivered within 36 months from the
date of start of fuundatmn uf the particular tower in which

I,  * --.ni X

the subject flat is Iocat&d wluch is not provided by the
respondent promuter Ev;zn ;;;e; the orders of this authority
on 03.09.2021. Hence, the dUE date: of possession is
calculated from the date of date of exe:utinn of the flat
buyer’s agreement which comes out to be 07.11.2014 and a
grace period 'nf'ﬁ mariths: which is not allm"!.re_cl in the present
case for the reasuh&‘quﬁted dbnmz

Section 19(10) of the Act nb}igates the allottee to take
possession of the sfubjllgcif: up:t_unthln-z muqths from the date
of receipt of occupation m‘ﬁiﬁgate. These 2 months’ of
reasonable time is being gi.v.en to the complainant keeping in
mind that even after intimation of possession practically he
has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely

finished unit but this is subject to that the unit being handed

over at the time of taking possession is in habitable
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H.

condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession i.e.,
07.11.2014 till the date of handing over of the possession of
the unit or upto two months from the valid offer of
possession if possession is not taken by the complainant,
whichever is earlier (excluding ‘Zero period’ w.ef.
01.11.2017 till 30.09. 2920] as per the provisions of section
19(10) of the Act. W |

Accordingly, hon; cumpllan:; ‘r.t-f the mandate contained in
section 11{4] [a) read ,mé; pi'n‘c:lsu to section 18(1) of the
Act on the part of the respondent is established. As such
cnmplamant is entltled to delayed passessmn charges at the
prescribed rate ofinterest ii'e., 9.30% p.a. fnr-every month of
delay on the anio‘ﬁﬁ't paid-by the complainant to the
respondent from the due date of possession i.e., 07.11.2014
till the date af"li_fgr!dii!g uver of the puss&sﬂjon of the unit or
upto two months from the wvalid offer of possession if
possession i.s not tak;en by the complainant, whichever is
earlier (excluding ‘Zero period’ wef 01,11.2017 till
30.09.2020) as per the provisions of section 18(1] of the Act

read with rule 15 of the rules and section 19 (10) of the Act.

Directions of the authority
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59. Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

L.

1L

I1.

IV.

The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession i.e, 07.11.2014 till the
date of handing nv%f"'n‘fthe possession of the unit or
upto two mupths'sfﬁ&ﬁfi"tﬁe-va]id offer of possession if
possession is m&t; ‘taken by the complainant,
whichever is earlier (excluding ‘Zero period’ w.e.f.
01.1]{;.20]{? till 30.09.2020) as per section 19 (10) of
the Act.

The a.rréars of such interest accrued from 07.11.2014
till date "uf -ﬂ'l_iﬁ'ur_ﬂer:_'shau be paid by the promoter to
the allottee ‘within a period-of 90 days from date of
this order and interest for every month of delay shall
be payable by the promoter to the allottee before 10
day of each subsequent month as pef rule 16(2) of the
rules.

The respondent is directed to handover the physical
possession of the subject unit after obtaining OC from
the competent authority.

The complainant is directed to pay outstanding dues,

if any, after adjustment of interest for the delayed

. period.
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V. The rate of interest chargeable from the allottee by
the promoter, in case of default shall be charged at the
prescribed rate i.e, 9.30% by the
respondent/promoter which is the same rate of
interest which the promoter shall be liable to pay the
allottee, in case of default i.e,, the delayed possession
charges as per section 2(za) of the Act.

VL. The respundent shall nat charge anything from the

complainant whlch is nnt the part of the agreement.
60. Complaint stands chspnsed uf
61. File be consigned to .reg_istry. R

uﬁ"’ | Vg 5—
(Samit' Kumar) {Vljay Kafhar Guyal]
Member : | Member

Haryana Real Estate Regu!atqry Authority, Gurugram
Dated: 28.09.2021
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