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1. The present m&ﬂu Emﬁ;\M been filed by the

complainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein itis
inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions as provided under the

\fJ
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provision of the Act or the Rules and regulations made there under or

Complaint No. 696 of 2021

to the allottee as per the agreement for sale executed inter se.
Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Sno.| Heads Information
1. | Project name and lucati,gn;}“ | "Ansal Highland Park”, Sector-
i1 103, Gurugram
2. | Project area ' 11.7 acres
3. | Nature of the pr Eﬁj{g} A Residential
4. | DTCP licen «ﬁ ang 012 dated 12.04.2012
status 4 ,.h 4 ‘upto 11.04.2020
5. | Name ufl?:ﬁsf ntity Buildtech Pvt
\m\ ” o Gold Chemicals
AP ’1-‘. a4 |
6.
Ve
8.
agreemen}:ﬂ\ | 1*-]1 If'ﬂ\ MARMNA
10. | Payment plan’ ' | . "7 1 Construction link
11. | Total consideration $1,01,66,857/-
(As per the customer ledger
dated 16.10.2020 on pg-118
of cumplaint]
12. |Total amount paid by the|%81,71,227/-
complainant (As per the customer ledger
dated 16.10.2020 on pg-117
of complaint)
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Due date of delivery of|05.04.2017

possession as per clause 31 of | (48 months from date of
the flat buyer’s agreement 48 | execution of builder buyer
months from the date of | agreement i.e, 05.04.2013)
execution of agreement or
within 48 months from date of
obtaining all the required
sanctions  and approvals
necessary for commencement of
construction, whichever is later
+ 6 months grace penudr | (Note: Grace period not

s 129, | allowed)

4 years 5 months 19 days

Status uf gm)e“ct | ' ’;Hf

{]ccupatlnpg ertificate "7 77 | Ny ‘f‘ined

1 122004 is a respectable

daula, house no."- 18; ﬁKE:‘GE

citizen of India.

In 2012, the %es@n?ﬁ‘?%%ﬁMch of ansals highland

park project cangtstmgprB 3,,B¢.HK.€ 4BHK apartments along
with certain ‘committed ﬂ%l ties: Th with reference to the

residential group housing colony project “Ansals Highland Park”
being developed and marketed by Ansal Housing Limited (formerly
known as Ansal Housing & Construction Ltd.) on the land falling in
the Sector 103, Gurugram which is owned by Ansal Housing
Limited’s wholly owned subsidiary Identity Buildtech Private

Limited (hereinafter referred to as "IBPL") and under the license
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issued by the Government of Haryana, vide letter no vide letter no.
32 dated 12.04.2012, issued by Director General, Town & Country
Planning, Chandigarh, Government of Haryana in the name of IBPL.
¢. The complainant while searching for a flat/accommodation were
lured by such advertisements and calls from the agents of the
respondent for buying a house in their project namely Ansals
Highland Park. The agents and officers of the respondent company
told the members of theﬁHBRW&abﬂut the moonshine reputation

of the company and the agér

huge presentations about tl

every pnsmbla way trledto l]aul'f
complainant fn‘r p::tg,»vnms.-rlT ]

thecomplamant. Nl

d. That the cnmpiamant« whu

of the respondent cqmp:gm% A aid the initial amount
towards the ﬁngkiﬁ;ﬁga gly application form for
allotment of a_unit, Cnn’tﬁmant ;ﬁ’ft& ﬁaving purchased the

apartment in the said prn}ect were sent une detailed agreement

in the web of false promises

and were requested to sign the agreement and return to the
respondent Company. The same was signed on 05.04.2013.

e. The intentions of the License holder Identity Buildtech Private
Limited (IBPL), a wholly owned subsidiary of the Developer of the
project, Ansal Housing Limited (formerly known as Ansal Housing

and Construction Limited) appeared to be dishonest from day one
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which becomes abundantly clear from Page No. 3 of the agreement,
bearing clause titled "developers’ representation” which states
that:

“the project namely ‘ansals highland park’ is being developed by the
developer under license no. 32 of 2012 received from director general
town & country planning, chandigarh, haryana (dgtcp) on lands area
of 11.7 acres. the land under the project is owned by developer’s
wholly owned subsidiary m/s identity buildtech pvt Itd (hereinafter
referred to as “ibpl”) and m/s agro gold chemicals pvt. itd. (agcpl)
having its registered office at b-1/345, vasant kunj, new delhi -
110070." TEaa

]
i'\l

F=1. i+

LN 1y &1;:!-":\&

:uu () gg o

been held by the.;iéﬂglﬁgé ra veloper has been mentioned
oW 7 BT TN, Vel
as Ansal Hnus'.hig__x& CC nstructionLtd, \at page no. 3 of the

agreement. ":lfhfé was a" &'EFL'?@uIe t\-répresentation to the
complainant it gave théf}];ﬁd,t ,Ilpr;ass‘i ;
project was hefﬁ;lh‘thg néém%of 2
since Ansal gmui}ﬁg}wﬁhrgh ;‘~'_rEq_J ad
construction indu‘sth:},ﬁr_-fﬁge

resulting in the_members_of the con
-8 /% .
induced to m-ﬂkeimire%;ﬂ esumin

of Ansal Housing Limited [fgrmﬁrlyw?s Ansal Housing And
Construction "Li’h}t’éd]? f‘ﬁjn\lfe‘r{ i§ is necessary and absolutely

imperative to state herein that all the payments at all times have
been received in the name of Ansal Housing & Construction Ltd.
and all the receipts are also being issued by Ansal Housing &
Construction Ltd. which is against the spirit of legal parameters.

8. Further, complainant having dreams of his own residential flat in

NCR signed the agreement in the hope that the flat will be delivered
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within 48 months i.e,, from the year 2012-2013 as per clause 31 of
the agreement. The complainant was also handed over one detailed
payment plan which was construction linked plan. It is unfortunate
that the dream of owning a flat of the members of the complainant
association was shattered due to dishonest, unethical attitude of
the respondent.

h. The complainant, despite having paid a considerable payment
against the total Cun51derg§@q\quer the agreement, has not been

delivered the possesmg': 7tk 'apartment as per the delivery

\oreen ent. The respondent not only

failed to adhere#tﬂ the. tér 1S bind q{% itions of the agreement
entered into wit[ythe Gonfpljaman

schedule prnvided i_n_q,. [

money from thar mmp inan aking fals
statements in ﬂminectin Kél status Of the construction from
time to time. 'E'he r‘esp ndent s ke e complainant in dark

about the constr ﬂ'ﬂq 4 did not leave any stone

unturned to lllegallybxgﬁtﬁlﬁﬁ.

construction -~ and posse pertaining to the
apartments,  the /! 'ﬂamp Em subjected to
unethical /u nfair,_q:?*dg_gr%ﬁ?ﬂ%fv?jected to harassment

in the guise of a biased agreement. The above said acts of the

nce, by falsely ensuring false

respondent clearly state that the respondent with prejudice have
been indulging in unfair trade practices and have also been
providing gross deficient services. All such acts and omissions on
the part of the respondent have caused an immeasurable mental

stress and agony to the complainant.
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i.  The total demands made by the respondent company was Rs.
32,87,959.00 before signing the agreement, to which the
complainant paid the entire sum to the respondent company which
was acknowledged by the respondent company in receipts.

j-  That an agreement was signed between the complainant and the
promoter of the project M/s. Ansal Housing & Construction
Limited., New Delhi on 05.04.2013 wherein at column No. 31 it was
assured that the delwery uf‘{'he;pruperty would be given within 48
months plus six munths{' ';'E_ 2017.

k. The complainant ﬂnd th.

said agreement whEreu:J, tal,
was Rs 1,00,86 913@0 »Erhﬁa*h;' i
external dweln ent charge

) N
infrastructural dgvelqpmgnt,

car parking, ‘as in acm_%'d _cejf ith clause 1 of the said
{{*.\:-L H y
agreement. -

L. Itis hereby pernﬁ;ﬁt Egﬁw
of the ag reementcategu ea atthe license has been held
by the develuper.anJ RE‘ m mentioned as Ansal
Housing & Consl;rp;ti_up lj@%\f /@Hﬂ the agreement. This

was a fraudulent representation to the complainant as it gave him

the above-mentioned clause

the impression that the licensee of the project was held in the name
of Ansal Housing & Construction Ltd. since Ansal group which
enjoyed certain reputation in the construction industry whereas
"IBPL" was not known to anyone resulting in the complainant being
induced to make investment presuming the license is in the name

of Ansal Housing Limited (formerly known as Ansal Housing and
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Construction Limited). Further, it is necessary and absolutely
imperative to state herein that all the payments at all times have
been received in the name of Ansal Housing & Construction Ltd.
and all the receipts are also being issued by Ansal Housing &
Construction Ltd. which is against the spirit of legal parameters.
m. Further, the complainant having dream of its own residential flat in

NCR signed the agreement in the hupe that the flat will be delivered

the respondent. r" -
n. Thatin terms of éjau5£3£ 0

(as already refer}éd ial:ngwa-
|
ans

obligation to mmpie;e he ;a l'a
within 48 months witjl lﬁ:’éﬁ; od of 6 months. that when the

complainant ap pmachedgz
of the constructiod and o

agreement, the reséauﬂh\j@@ﬁw to the complainant
s |\ .

that the construction has been completed and under such state of

confusion created by you by fraud and misrepresentation, you
mislead the complainant.

0. However, when the complainant went to visit the said site
personally, he was shocked to find that the construction is far from
completion and as you are yourself guilty of violation of the terms

of agreement and have failed to complete the construction in the
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given time schedule even after the lapse of the grace period of 6
months (expiring on 30 September 2017).

p. Therespondent has completely failed to honour their promises and
have not provided the services as promised and agreed through the
brochure, agreement and the different advertisements released
from time to time. Further, such acts of the respondent are also
illegal and against the spirit of RERA Act, 2016 and HRERA Rules,
2017. o

q. It is pertinent to mentl":_"" ' F}t "that while making regular and

diligent payments fﬂﬁcth - apartment, the complainant also paid
A AL
for additional Se[yice_ /f

\,—u

apartment  as a‘ possession  offered

w:thuut,/mmmpigte amemu

state of affairs, irlsabx‘mdgn 1 |
false or mmlea&‘\ng “pr mises or ydelivery of the respective
apartments and for- qg other services/facilities in the

complex of the p DjEGL

r. Inearly 2017, i.e5 WH& &Eﬂn&n&he said project should
have been com p[?FE‘d{théﬁlﬁ?D&E’@%hp%nueﬂ all construction
activity at the project site. Pertinently, by early 2017, the
complainant had already paid a considerable amount of approx...
78% of the total consideration and hence this sudden
discontinuation of construction activity at the project site is beyond
understanding to the complainant.

s.  The complainant has suffered a loss and damage in as much as they

had deposited the money in the hope of getting the said unit for
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residential purposes. He has not only been deprived of the timely
possession of the said unit but also the benefit of escalation of price
of the said unit and the prospective return he could have got had
he not invested in the project of the respondent. Therefore, the
compensation in such cases would necessarily have to be higher
than what is agreed in the agreement.

Relief sought by the complainant:

The complainant has saughtﬁq_l_,[@f_i?&reliefs:

T T

a. Itis most respectfully p '1 ed that this hon’ble authority be pleased
to order the respondent“to*handover the possession to the
complainant as soor. as, possib]

b. Itis most respectfully prayed tha

.~'- 7 i !-:':;E .IL;
to direct the rea;i'gﬁdent,- not to cancel

¢. Itis most respectfully pr e authority be pleased

to restrain the ré_spundqht Fru I fresh demand with
respect to the prqj;é“ﬁt.: | | 'I o,
d. Itis most respec@ll?ﬁf@i&&ﬂrﬂi’f’\t@ yn'ble authority be pleased
to order the respundﬁﬁbfﬁ.ﬁﬁ's entire amount of interest due
to the complainant Ert%mﬁ ¢ of the _
buyer's agreement to ihé“’ac al de v of possession against the
demands from thé__qam‘ﬁlg&@i? M

the RERA, 2016.

the guidelines laid in

e. Itis most respectfully prayed that this hon'ble authority be pleased
to order the respondent to pay the balance amount due to the
complainant from the respondent account of the interest, as per the
guidelines laid in the RERA, 2016, before signing the sale deed

together with the unambiguous intimation/ offer of possession.
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f. Itis most respectfully prayed that this hon'ble authority be pleased
to order the respondent not to demand anything irrelevant,
unjustified and illegal which has not been agreed to between the
parties as agreement. per the apartment buyer's agreement,

g Itis mostrespectfully prayed that this hon'ble authority be pleased
to order the respondent not to ask for the monthly maintenance
charges for a period of 12 months or more in advance.

h. Itis most respectfu]]y praj,ae}ti.l;ﬁtagthls hon'ble authority be pieased

to order the u-spnndent tu kmc!ly handover the entire possession
of the unit of the! ;:omplalhant :%ceﬁ i

not to force an mcnmplet& un;t ithot

were assured in the brncl@@e&
in a complex based on the’ I:tg Ea §ﬂesmnd—alnne flat.

j. Itis mostres pectfully pray@d lrtbi authority be pleased
to pass any other }nten-:fri ‘ {ﬁ%fl[s% vjﬁ%ﬂi:hls hon'ble authority

thinks fit in the interest of justice and in favour of the complainant.

mplainant had booked a unit

On the date of hearing, the authority explained to the
respondents/promoter about the contravention as alleged to have been
committed in relation to section 11(4) (a) of the Act to plead guilty or
not to plead guilty.

Reply by the respondent

The respondent has contested the complaint on the following grounds:
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a.  That the present complaint is not maintainable qua the answering
respondent as the complaint is totally false, frivolous and devoid of
any merits against the answering respondent. the complaint under
reply is based on pure conjecture. Thus, the present complaint is
liable to be dismissed on this ground alone.

b. That the present complaint is not maintainable as the complaint
under reply failed to disclose any cause of action against the

respondent. Thus, the presg&ngmmplamt is liable to be dismissed

on this ground alone.

o
¢. That the present complai hot,_maintainable as this hon'ble

authority has nu='1ufis:£ ict cases that pray for- not

seeking any further demiﬁ' sﬂﬁum etitioner/complainant
even if they are legmmatgly tlue the builder buyer
agreement. Further, rihat; tRE Ji

cancellation of the ﬂat euen if

of the contract. itﬁ_‘iﬁr&épé&rfﬁﬂéu )

Gurugram be pleased: tq.disﬁﬁs( e present complaint.

d. The answering rﬁspandng E and has built multiple
residential and commere ild in Delhi/NCR with a
well-established reputation _ ears of consistent

ST ?ﬁfuﬂfkﬂy

customer satisfaction.

ys that there be no
nt is in willful default

e. That the complainant had approached the answering respondent
for booking an 3BHK flat in an upcoming project Ansals Highlands
Park, sector 103, Gurugram. Upon the satisfaction of the
complainant regarding inspection of the site, title, location plans,
etc. an agreement to sell dated 05.04.2013 was signed between the

parties.
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f. Thatthe current dispute cannot be governed by the RERA Act, 2016
because of the fact that the agreement signed between the
complainant and the answering respondent was in the year 2013.
It is submitted that the regulations at the concerned time period
would regulate the project and not a subsequent legislation i.e.,
RERA Act, 2016. It is further submitted that parliament would not
make the operation of a statute retrospective in effect.

g That the complaint spegkﬁﬁil]y;@dmits to not paying the full
P 8 I}ffl".i

;;F; builder buyer agreement. It is
P St A

submitted that the .complainant. cannot be allowed to take

i b
payment as agreed upon:

advantage of his own wrong

LA,
4 i S e ‘(‘@
h. That the questions of cor H“ " on a rest are questions that
can or cannot be decidfeﬁl hy’ _'he_ H Tribunal is pending
Suprem

consideration before ?hé Hﬂén E;[$ Court of India. It is
further suhmitted:tba:t; u f-'til Ew éaj :
the Apex Court *rhe Hésu li tl:] pending to avoid any
possibility of a canihéyjfﬂmﬁm'cﬁ_ﬁgfgun
> s

i.  That even if the Eumplatgg ER’; e true and correct, the
agreement which was signed in.t 3 without coercion or
any duress cannot l?__& qél-}fji ﬁ@ugﬁ@{ Ft{c{j%y It'is submitted that
the builder buyer agreement provides for a penalty in the event of

n is given a quietus by

a delay in giving possession. It is submitted that clause 37 of the
said agreement provides for Rs. 5/ sq foot per month on super area
for any delay in offering possession of the unit as mentioned in
Clause 31 of the agreement. Therefore, the complainant will be
entitled to invoke the said clause and is barred from approaching

the Hon'ble Commission in order to alter the penalty clause by
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virtue of this complaint more than 6 years after it was agreed upon
by both parties,

J. - That the Respondent had in due course of time obtained all
necessary approvals from the concerned authorities. It is submitted
that the wholly owned subsidiary of Ansal Housing i.e, IBPL was

allotted the license no. 32 of 2012 for carrying out the construction

on 11.7 acres of land by the DGTCP Haqrana Further, the deveiaper

.....

)

have in a timely and prd? '}: ner ensured that the requisite
compliances be ﬂbt@ir};g;lj :
possession to thecp‘mpl?—.i 4 e'al
adequately uxplamed the dgiax ‘- _
acknowledged by the cuqqplaln
k. It is submitted thau the Qel
things beyond the mﬁ‘tmlafi e respondent. It is further

submitted that the bu?@%&ément provides for such
eventualities and theicaus emmtqu covered in the
said clause. The respui@dé‘n plied with the orders

of the Hon'ble High Court o@ a@aﬁ;{?@ﬂraua at Chandigarh in

CWP No. 20032 0f 2008, dated 16.07. 2012,31.07.2012, 21.08.2012.

The said orders banned the extraction of water which is the

backbone of the construction process. Similarly, the complaint itself
reveals that the correspondence from the answering respondent
specifies lorce majeure, demonetization and the orders of the
Hon'ble NGT prohibiting construction in and around Delhi as the

causes which contributed to the stalling of the project at crucial
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junctures for considerable spells. Further, the spread of the
pandemic impacted financial institutions, work force, raw
materials, logistics and resultantly, timelines have been revised.

7. Copies of all the documents have been filed and placed on record. The
authenticity is not in dispute. Henc-e, the complaint can be decided on
the basis of theses undisputed documents.

Jurisdiction of the authority
The authority observed that.italj?jftgg-r_itorial as well as subject matter
jurisdiction to adjudicate the S '.';"rénmplaint for the reasons given

below.

9. As per notification no. 1,‘92}-2931?53??{:? 14.12.2017 issued by
diction of Real Estate
Regulatory f'iLl[hmiW Gurug ﬁsh lhjee' L urugram District for
all purpose with offices mtuaipdin rt g g'
project in question is s;tuated j(ﬂl:h _n--
District, therefore this authaﬁtyﬂi&s%g ‘
deal with the p|'e:a;=3ut-.cnmp!aim.§ I?

E.IL Subject matter jurisdiction _rfi E{A

10. The authority has complete }u'rtaﬁfcﬂuni‘%ﬁecide the complaint

n the present case, the
ning area of Gurugram

ete territorial jurisdiction to

regarding non-compliance of obligations by the promoter as per
provisions of section 11(4)(a) of the Act leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainant at a later stage.

F. Findings on the relief sought by the complainant
F.L It is most respectfully prayed that this hon'ble authority be

pleased to order the respondent to adjust the entire amount of
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11.

12.

HARER~

interest due to the complainant from the date of the delivery
period as per the buyer's agreement to the actual delivery of
possession against the demands from the complainant, if any,
as per the guidelines laid in the RERA, 2016.
In the present complaint, the complainant intends to continue with the
project and is secking delayed possession charges interest on the
amount paid. Clause 31 of the flat buyer agreement (in short,

agreement) provides for handmgmter of possession and is reproduced

below: -
31 8

The develaper shall q,i?'ernﬂsg
of 48 mr,ur."mJ ont the at&ﬂ g

it any time, within a period
dagreement or wirh:‘n 48

m: ment of ¢ Struction, whichever is
later subject to nmeﬂ.rpuyment af'gﬂ,a'uesb buayer,and subject to force
majeure circumstances a;ﬁ@w ged use 32.Further, there shall be
a grace period ufﬁmcmths gdqufdge overiand above the
period of 48 months.as abavé in q;Ter g the posse

At the outset, it is ulevant to ::ommef tun

appruw:f nece um}ffor ¢

of the agreement w herein the pqgggss:n_ 1as been subjected to all kinds
of terms and conditions “of t:highgg%'eement and application, and the

complainant not beingin defadl%uifﬂ tﬁ;ﬂns of this agreement
and compliance with all prlmﬂis nd documentation as

prescribed by the prﬂmnterl\']‘-liérﬁd ]nf this clause and

incorporation of such conditions are not only vague and uncertain but
so heavily loaded in favour of the promoter and against the allottee that
even a single default by the allottee in fulfilling formalities and
documentations ctc. as prescribed by the promoter may make the
possession clausc irrelevant for the purpose of allottee and the
commitment date for handing over possession loses its meaning. The

incorporation of such clause in the flat buyer agreement by the
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13.

HARER/

promoter are jusl to evade the liability towards timely delivery of
subject unit and to deprive the allottee of his right accruing after delay
in possession. This is just to comment as to how the builder has misused
his dominant position and drafted such mischievous clause in the
agreement and the allottee is left with no option but to sign on the
dotted lines.

Admissibility of grace period: The promoter has proposed to hand
over the possession of the Hpi.il_'_fi}ifl}.ﬁj_withiﬂ a period of 48 months plus

n ='%'I’n the date of approvals required

6 months from date of agree'r]‘jg

for the commencement oﬂcﬂ% i
v LAY ARG
due date of posscssion is caicﬁl'atét:lﬁfm i
=5 g N x -"f."*-:{."- e ::'i .
05.04.2013. The period/of 48:months’ exy

4

the present matter the BBA__iéEi : .
period/extended period 6} 6 t\&onu S{ﬂn.* t & possession clause for
offering possession of the unit :5“‘%33‘% 5,3'
majeure reasons prt}wdedbmﬁﬁp? er are not taken into

consideration by the authority aﬁﬁ%ﬁ%

occupation certificate; this qu@ggemmer cannot be ignored

and accordingly, this gmc'éapgr d 'of 6 months shall not be allowed to
. . 2 L N T

the promoter at this stage. E C 5 )/\ F\‘vq

Admissibility o! delay possession charges at prescribed rate of

oter has still not applied for

interest: I'roviso Lo section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed under rule 15

of the rules. Rule !5 has been reproduced as under:

Page 17 of 25



14,

15.

16.

HARERA
GURUGRA,\J Complaint No. 696 of 2021

“Rule 15, Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]
(1) For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7] of section 19, the "interest at the rate prescribed”
shall he the State Bank of India highest marginal cost of lending rate
+29.:
Provided thut in case the State Bank of India marginal cost of lending
rate (MCLR] is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time
for leading 1o the general public.”

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the ruies‘ has determined the presenbed rate of

interest. The rate of mterel'"_-'

reasonable and if the said r;uré s f d to award the interest, it will

' Ui- E

Consequently, as per weﬁq;tg.ﬁ?kﬁe‘: e Bank of India ie,
ate (in short, MCLR) as

the prescribed rate of

: % i.e., ":3.30%.

The definition of tcrm mtax;gst’ asdefin ' er section 2(za) of the Act

on date i.e., 24.09.2021 is7. Q\qé

interest will he marginal cost aflend ]

rovides that the rate of inti argeéable from the allottee by the
p it the r Kgreﬂlf:' : y

promoter, in case of default, shall be equal to the rate of interest which
the promoter shall be liable to'p y the @l n case of default. The

relevant seclion is uepreduced beiew /L
“(za) “intercst" means the m:érﬂf’ mter"esw ble by the promoter
or the aliotice, as the case may be.

Explanation. -——For the purpose of this clause—
(i) the rate of interest chargeable from the allottee by the

promoter, i cose of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottee, in case of
default.

(if)  the interest payable by the promoter to the allottee shall be
Jrom the date the promoter received the amount or any part thereof
tll the vate the amount or part thereof and interest thereon is
refunded. and the interest payable by the allottee to the promoter
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18.

19.
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shall be from the date the allottee defaults in payment to the
promoler till the date it is paid;”

Therefore, interest on the delay payments from the complainant shall
be charged at the prescribed rate ie, 9.30% by the
respondent/promioter which is the same as is being granted to the
complainant in co<e of delayed possession charges.

FIL Itis most respectfully prayed that this hon'ble authority be
pleased to order the respundent not to ask for the monthly
maintenance charges for ﬂ«p&rlnd of 12 months or more in
advance. & 5{#

The Act mandates Lmderfsectlﬁ

1 d), that the developer will be
| ; *{ : “E-

reasonable charges, all the tahﬁgﬂfﬂ'ﬁ of the't

responsible for providing afd
ntenance of the project
by the association of the allottees:Séction 19(6) of the Act also states
that every allottec, who has eﬁteﬂed #ntéf}i agreement for sale, to take
an apartment, plot or huilding-ast&mg ser : ¢, under section 13, shall
be responsible tc make' nec‘eﬁm:ﬁ,pa’i the manner and within
the time as specified in the sajd%ﬁ t for sale/the builder buyer’s
agreement and shall pay mthin'#;: lated time'and appointed place, the
share of the registration charges tﬁumcﬁ%‘ , water and electricity
charges, maintenance charges_,_ grgugd};nﬁqéh vﬁ}:her charges, if any.

Maintenance charjjes essentially encompass all the basic infrastructure
and amenities like parks, elevators, emergency exits, fire and safety,
parking facilities, common areas, and centrally controlled services like
electricity «nd wuter among others. Initially, the upkeep of these
facilities is the responsibility of the builder who collects the
maintenance fee [rom the residents. Once a resident’s association takes

shape, this duty falls upon them, and they are allowed to change or
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introduce new rules for consistently improving maintenance. In the
absence ol an association or a society, the builder continues to be in
charge of maintenance. Usually, maintenance fees are charged on per
flat or per square foot basis. Advance maintenance charges on the other
hand accounts for the maintenance charges that builder incurs while
maintaining the project before the liability gets shifted to association of
owners. Builders jenerally demand advance maintenance charges for 6
months to 2 years in one go on. rhe .-pl'*ﬁtE}d: that regular follow up with
owners is not feasible and pracﬁ‘cﬂfin‘case of ongoing projects wherein
OC has been granted but CGis sﬁ]%dmg

The maintenance of the prulectfirﬁékﬁdﬁﬂhl
provided in the project’by fhejrp uﬁ%t& : %

to enjoy the basic facilities
these essential scrvices, the promoter would'be required to maintain

r . :
of the promoter raised on the allu ee!t pay’ advance maintenance

charges for a certain peried canno; }aﬁ%ﬁ@
v
to be unreasonable or un]usbfiea‘!‘i‘l‘ﬂ"ﬁk authority is of the view that

the responcent is entitled toice @amﬁntehance charges as

per the builder buyer's agre e%tde%‘ between the parties.

However, the period for which a umg&rﬁ\r{lﬁy%nce charges (AMC) is
levied should not be arbltrary and unjustified. Generally, AMC is

ch of imagination be said

charged by the builders/developer for a period of 6 months to 2 years.
The authority is of the view that the said period is required by the
developer for making relevant logistics and facilities for the upkeep and
maintenance of the project. Since, the developer has already received
the OC/part OC and it is only a matter of time that the completion of the

project shall be achieved; its ample time for a RWA to be formed for
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taking up the maintenance of the project and accordingly the AMC is
handed over to the RWA,

Keeping in view the facts above, the authority deems fit that the
respondent is right in demanding advance maintenance charges at the
rate prescribed therein at the time of offer of possession in view of the
judgements (supra). However, the respondent shall not demand the
advance maintenance charges for more than one (1) year from the
allottee even in those cases wh:yﬁn no specific clause has been
prescribed in the qgreement urg#hﬁ&é‘the AMC has been demanded for

,_...__
" g,

more than a year.

F.IIL Itis most respectfully pz;ay!éﬂiélét
pleased to orderthe raspundeht

is hon'ble authority be

orce the complainant
to sign amy indemnity c unde g indemnifying the
builder from anythmg leg 5 })re uﬂ' tion for signing the

conveyance deed.

At times, the allottee is'asked tﬂ.gvgﬂ.the?a avlt or indemnity-cum-
undertaking in question hefﬂreltakiﬁgf ossession. The allottee has
waited for long [or his cherlshed dreanvhome and now when it is ready
for taking possession, he haSr eﬁem {A the indemnity-cum-

undertaking and take pﬂssessmn ar. té\lﬁﬁepﬂ struggling with the
promoter if indemnity-cum- unde?f;kmg is not signed by him. Such an
undertaking / indemnity bond given by a person thereby giving up their
valuable righis must be shown to have been executed in a free
atmospherc and should not give rise to any suspicion. If a slightest of
doubt arises i1 the mind of the adjudicator that such an agreement was
not executed 11 an atmosphere free of doubts and suspicions, the same

would be dcemed to be against public policy and would also amount to
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unfair trade practices. No reliance can be placed on any such indemnity-
cum-undertaking and the same is liable to be discarded and ignored in
its totality. Therefore, this authority does not place reliance on such
indemnity cum undertaking. To fortify this view, the authority place
reliance on the NCDRC order dated 03.01.2020 in case titled as Capital
Greens Fla' Pluyer Association and Ors. Vs. DLF Universal Ltd,

Consumer casc no. 351 of 2015, wherein it was held that the execution

agﬂlnst [.1Il!i'lil IHJIL}' b.Es[dEs L : .

relevant portion of the said J’ngﬁl Ve

l'i
“Indemnnity-cume unn’ertal?fng.*.#y
30, The developer, while offering possessio
insistod wpan execution of the indemnit n-unde
woul /v pasession of the dloteed fgs to ~# cerned allottee.

Clause 13 of the said indemnityleu -undertaking required the
allottoe 1o ¢ ufrm and afkna e jl- viaccepting the offer of
possession, he would haveino furt er den /claims against the
compuity uy nature;whatsoever radmitted position that

the coocution of the undertakir,
developer was a pre® regmsf

pessession. The opposite_party, in m apfnmm could not have
insisted upon clause 13 g nnity-c ii undertaking. The
obvious purpose behind QL ertaking was to deter the

allottee from making an_gc.’mm mggt the developer, including the
clait un arcount of the delay il delivery Wan and the claim
on account of any latent deﬁmwﬁ:&h‘ the allottee may find in the
aperinent The execution of such an undertaking would defeat the
provicioas ol Section 23 and 28 of the Indian Contract Act, 1872 and
theoo ure would be against public policy, besides being an unfair
trade practice. Any delay solely on account of the allottee not
excoi iy such an undertaking would be attributable to the
deveioper and would entitle the allottee to compensation for the
perion e possession is delayed solely on account of his having not
exe ¢ (e sard undertaking-cum-indemnity.
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The said judgment of NCDRC was also upheld by the Hon'ble Supreme
Court vide its judgement dated 14.12.2020 passed in civil appeal nos.
3864-3889 of 2020 against the order of NCDRC.

Therefore, in light of the aforesaid discussion and judgements, the
authority is of the view that execution of indemnity-cum-undertaking
does not preclude the complainant-allottee from exercising his right to

claim delay possession charges as per the provisions of the Act.

available on record and submissions

-u" - =i )
v ‘f.c_.{'._-.-

made regarding L_"--n_‘_.'-‘-_z srovisions of the Act, the authority is
i§ {0 contrayention of the section 11(4)(a)

On consideration of the documeiits ;

satisfied that the respondents {1

above, Therefore, the “due f.Handing over possession is

05.04.2017. AccuH}r
fulfil its obligatio ‘ er the agreement to hand

over the possessi@rww@ﬁ/&m.&ccmdmgly. the non-

compliance of the mandate contained in section 11(4)(a) read with
proviso to section 18(1) of the Act on the part of the respondent is
established. As such the allottee shall be paid, by the promoter, interest
for every month of delay from due date of possession i.e., 05.04.2017 till
the actual handing over of the possession, at prescribed rate i.e., 9.30 %
p.a. as per proviso to section 18(1) of the Act read with rule 15 of the

rules.
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G. Directions of the authority
26. Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of

obligations casted upon the promoter as per the functions entrusted to

the authority under section 34(f):

i.

ii.

iii.

iv.

The respondent is directed to pay interest at the prescribed rate of

9.30% p.a. for every month of delay from the due date of possession

the responde rate of interest which
the prumaterﬂmm in case of defaulti.e,
the delayed p@iﬁj%@@rw 2(za) of the Act.
The respondent shall not charge anything from the complainant
which is not the part of the agreement.
The respondent is right in demanding advance maintenance charges
at the rates’ prescribed in the builder buyer’s agreement at the time
of offer of possession. However, the respondent shall not demand

the advance maintenance charges for more than one year from the

allottee even in those cases wherein no specific clause has been
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prescribed in the agreement or where the AMC has been demanded

for more than a year
vii. The respondent shall not execute indemnity-cum-undertaking
which preclude the complainant-allottee from exercising his right to
claim delay possession charges as per the provisions of the Act.
27. Complaint stands disposed of.
28. File be consigned to registry.

[Samk Kumar)

Member

Haryana Real Estate
Dated: 24.09.2021
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