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First date of hearing:
Date of decision :

1. Sachin Jairn
2. Nutan fairr
3. Shumi fain
R/o : H.no.4',284, S ecto r -23 - A,, Gurugram, H aryan a

Versus

Ambience Projects & Infrastnucture PvL Ltd.
Regd. office: L-4, Green Park Extension, New Delhi

Shri Vijay Kumar Goya!

APPEARANCE: 1

Shri. Abhay fain
Shri. Ravi Kumar

Complainants

Respondent

CORAM:
Shri Samir Kunrar Member

Member

Advocate for the cornpiainants
Advocate for the respondent

ORDER

1. The present complaint dated 21.1,L.201,9 has been filed by the

complainantsr/allottees ip P6rffi CRA under section 311 of the Real Estate

(Regulation and Development) Act, 201,6 (in short, the Act) read with rule

2B of the Har;/ana Real Estate [Regulation and Development) Rules, 201.7 (in

short, the Rules) for violation of section 11(4)(a) and section 13 of the Act

wherein it is lnter alia prescrjibed that the promoter shall be responsible for

all obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter-se them.
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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
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A. Unit and Proierct related details:

2. The particulars of the project, the details of sale consideration, the amount

paid by the complainants, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

s.

No.

Heads Information

1. Name and location of the project "The Creacions", Sector- 22, Gurugram

2. Nature of the project Residential complex

3. Project area 74.8L9 acres

4. DTCP License 48 of 2012 dated 12.05.2012

Valid up ro 11.05.2018

Name of'the licensee Ambience Projer:ts & Infrastructure
Pvt. Ltd.

5. HRERA registered I not
registereld

Registered vide no. 318 of 2OL7

dated17.1O.2Ot7

Valid till 31.12.2Ct22

6. Application form 03.01.2015
(As per page 2B c,f the comPlaint)

7. Allotment letter 23.07.2015

[As per page 35 of the comPlaint)

B. Date of execution of llat
buyer's ilgreement

Not executed

9. Unit no. jFA.ma noor, Block I

[As per page 35 of the comPlaintJ

10. Super Area 27Bl sq. ft.

11. Payment plan Time linked payrnent Plan

[As per page 36 of the comPlaint)

1.2. Total consideration Rs. 2,88,49,050 /"
[As per page 36 of comPlaint)

13, Total anrount paid bY the

complainants

Rs. 2,34,85,545/"
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(As alleged by complainants on page 0E

and accepted by respondent on page 0€

of reply)
L4. Due datel of delivery of

possession
(As per email of the respondent-
company dated 03.04.2017 on page
40 of complainl sent to the
complainonts restrict the period of
completion of the apartment
within S.years from the date of
allotment instead of 5 years from
date of execution of apartment' :

buyer's al1reement.)

23.At7.2020

(Since no BBA has been executed
inter-se parties, due date of delivery
of possession is calculated from date
of allotment i.e.; 23.07.2OL5)

15. Offer of possession Not offered
t6. Occupation Certificate Not obtained
t7. Delay in delivery of possess.ion

from duer date of possession i.e.;

till the date of order i.e,;

20.07.2021..

11nronths27 da5rs

B.

3.

Facts of the complaint

That the grie,rances of the complainants r,elate to breach of contract, false

promises, gross unfair trade practices and deficiencies in the services

committed b)'the respondent :in regard to apartment no.- I-903, 9th floor,

block f, measuLring2TBl square feet (hereinafter referrerd to as "Apartment'')

in the project called 'The Creac;ions' fhereinafter referred to as "Project") in

Creacions Ambience Residentiarl Apartment Complex, Siector 22, Gurugram,

Haryana. The respondent, Ambience Projects and Infrastructure Private

Limited Ihereinafter referred to as

Respondent/Developer/Seller/Builder/Promoter/Cornrpan/) is a company
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6.
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duly under the Companies Act, 1956 and is being sued through

its c m managing director.

ts, Mr Sachin fain, Mrs Nutan fain and their daughter Ms

ked an apartment in the creacions Ambience residential

plex, Sector 2',2, Gurugranl, Haryana by paying a sum of

Rs.1 ,000 / as booking amount and thereby, the application form was

fill On 16.0

dent

That n 23.07.

ofa rtment

201,6 the com

the nde

requ

ainants made rtimely payments as and when demanded by

and ultimately paid a total of Rs.2,3,+,85,545/ and made

;ts to execute threr apartment buyer's ag:reement.

016, the respottdent sent the apartment buyer's agreement

of more than r:ne year a:ld six rnonths of booking and

changed certain terms of the agreement which were contrary

at the time of booking.

That

after

n 22.07.

a delay

sur titiousl

to

That e com

te of the

agree t. Bu

inants have been making numerous requests to rectify the

rtment buyer's agreement and rightfully execute the

the respondent failed to exr:cute the agreement till date.
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B. That the date of offer of possession stipulated from the payment plan

provided at the time of booking and confirmed through the provisional

allotment dated 23.07.2015 was 3.d |anuary 2019.

That the respondent has collected a huge amount from gullible and naive

buyers including the complaLinants frorn 201.5 to 2016 and kept on

procrastinating the execution of the agreerment. The respondent promised

the complainants to deliver ther possession of the apartment as per payment

plan detailed in the application form i.e.; by 3'd fanuary 201,9. The

respondent, firstly, has not yet executed the lawful, rightful and honest

agreement even after more than four year ernd eleven rnonths of booking and

secondly, the respondent has f,riled to offel. the possession of the apartment

despite receipt of more than B(lo/o cost of the apartment even after a delay of

more than ten months. Moreo\y'er, the conLplainants are sceptical about the

construction activities at the pnoject site.

That the genesis of the presernt complaint lies in the gross indifference,

refusal and failure of the various obligations on the part of the respondent.

The respondent enticed various customers including the complainants to

pay their hard-earned money in the purctrase of a residential apartment in

the project known as 'Creacions' at Secl:or 22, Guntgram, Haryana. The

complainants have paid the payments, as and whern demanded by the

respondent, a sum of Rs.2,34,8!;,545/- till February,2016 which is more than

BOo/o of the total consideration on the promise and commitments that the

ofl'er of possession of the apartment would be delivered in time to the

10,
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complainants. The respondent has failed to execute a lawful, rightful and

honest agreement even after lapse of more than four years and eleven

months of booking. Further, even after a delay of more than ten months, the

respondent has failed to offer possession of the apartment till the date of

possession being 3rd January 201.9.

C. Relief sought by the complainants:

11,. The complainants have sought following reliefs:

i. Direct the respondent to award a :sum of Rs.1,9 8,649/- per month

for delay of possession, at the prev:riling rate as; per RERA rules and

further, to pay a sum of Rs.20,2 4,li}3/- towarrls the delay caused,

which has been calculated from 3 January 201,9 till 9th November,

201,9.

ii, Direct the respondent to rectify the def'ecl.s/anomalies in the

proposed apartment buyer's agreernent and exe:cute the lawful, right

and honest agreement, based on the promises made at the time of

booking in fanuary 2015.

iii. Direct the respondent to complete the construction and handover

the possession of the aprartment to [he complainants immediately.

iv. Direct the respondent tr: pay intererst for every month of delay, since

|anuary 201,9, in offering posses;sion of the apartment to the

complainants, on the amount taken from the complainants and

additional charges for the aforesaid apartment, at the rate

prescribed by the Act,, 201,6 till the respondent hand over the

possession of the apartment.

v. Direct the respondent to pay legal expenses of Rs,1,00,000/-

incurred by the complainants.
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0n the date of hearing, the authLority explained to the respondent/promoter

about the contraventions as alleged to ha'n,e been committed in relation to

section 1,1,(4)[a) and 13 of the l\ct to plead guilty or nor to plead guilry.

Reply by the respondent:

That the instant complaint is liable to be dlismissed as it is premature. The

date of possession was to be czrptured in the apartment buyer's agreement

which in this case was not exectrted by the complainants for the reasons best

known to them, despite consistent and persistent follow,up for the same. The

apartment buyer's agreement was sent ,ln 22.7.2016 which was to be

returned to the respondent after its signing, But the conrplainants have been

avoiding the execution of ttre same dr:spite various reminders. The

conlplainants have refused to si;gn the agreement on one pretext or the other,

despite various reminders on several dates Hence, the r:omplainants cannot

be allowed to take advantage of their own v/rong to mal<e allegation of delay

in handing over possession to them.

That it is pointed out that the complainants; in theie various emails / letters

have been claiming that they were assured the possession of the apartment

within 60 months from the date of application dzrted 03.01.2015 i.e.

03.01.2020. A reference is dra'uvn to complainants' mails dated 30.03.201,7

and 22.07.201.9 wherein specillically they have desired that the clause be

captured in the apartment buyer's agreernent that possession would be

handed over within 60 months from date rrf applicatio,n dated 03.01.2015.

Without admitting the aforesaid claim of the complainants, it is submitted

1,2.

D.

i.

ii.
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that even as per the admitted stand of the complainants, the date of

possession would become due on 03.01.2020 and thus, the present

complaint is premature. Howev'er, it is subnnitted that no such assurance was

ever given to the complainants either verbally or in writing.

iii' That in the anxiety of lodgin,g complaint to arm twists the respondent

company, now he has taken a turn around to claim that the possession was

liable to be given by January 2019, which isr contrary to them own stand.

That, as per the terms and co,ndition mentioned in the application form

which has been filled by the complainants for provisional booking

/allotment of the apartment in the respondent's project namely,'Creacions',

it has been specifically mentioned in para 3 that the application does not

constitute an agreement to sell and applicants clo not become entitled to the

provisional or final allotment of the apartmt:nt, notwithstanding the fact that

respondent may have issued a receipt of acknowledgr:ment of the money

tendered along with the application.

That in addition to this, in para 5 of the application form, it is clearly

mentioned that it is only after signing and execution of the apartment

buyer's agreement on the company's standard format iagreeing to abide by

all the terms and conditions laid down therein, the allotment shall become

final and binding on the responrlent.

V.

vi. Further, in the provisional allotment letter issued in pursuance of the

application form specifically staLtes in para 2 that the allotment was subject

to the complainant's execution of apartment buyer's agreement on the

rr$Page B of 16
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company's ( pondent) stanclard format and compliance to all the terms

and conditio s as contained in application form, apartment buyer's

agreement an the payment plan. In this case, the complainants have not

signed and ted the afores;aid agreement and hence, the entire claim of

the complai ts is based on hearsay submissions. That no assurance to

handover ession was given for |anuary 2019 or f anuary 2020.

That payment plan and date o1[ possession are two different things and

t plan was for four years and not

giving possession.

not

for

13. Copies of all the relevant dor:urnents harre been filed and placed on the

record. Their authenticity is not in dispurte. Hence, the complaint can be

decided based on these undisputed documents.

E. furisdiction of the authority

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint.

E. I Territorial jurisdiction

As per notification no. L/92/20L7-ITCP dated 1.4.12|,2017 issued by Town

and Country Planning Departrnent, the jurisdiction of R.eal Estate Regulatory

Authority, Gurugram shall be entire Guru6Jram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram district. Therefore, this

authority has complete territorial jurisdiction to dr:al with the present

complaint.

E. II Subiect matter iurisdiction

1,4.
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Section 1,L(4 aJ of the Act, 2016 provides that the promoter shall be

the allottees as per agreement for sale. Section 11(4)(a) isresponsible

reproduced as hereunder:

Section fi@)(a)
Be responsible for all obligations, responsibilities and functions
under the provisions o,f this Act or the rules and regulations made
thereunder or to the allottees os per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apurtments, plots or buildings, as the case may be, to the
allottees, or the comrnon areos to the association of allottees or
the compete'nt authority, as the case may be;

The provision of assured returns is part of the b'uilder buyer's

agreement, as per clause L5 of the BBA dated,........ Accordingly,
the promoter is responsible for all obligations/r'esponsibilities
and functions including payment of assured returns as provided
in Builder Buyer's Agr€€m€nt.

Section S4-Functions of the Authority:

34(fl of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents

under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decid,e the complaint regardi:ng non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating ofllicer if pursued by the complainants at a later

stage.

Findings on the obiections rarised by the respondent:

F.I Obiection regarding complaLint is to be dismissed onraccount of being pre-
mature.

The respondent has contended that the compliant should be dismissed on

account of being pre-mature. The complainants havr: booked the unit on

03.01.2015 by paying a sum of Rs.l-5,00,000/- as tlooking amount. The

respondent has issued a provisional allotment letter on 23.07.2015 along

F.

15.
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with payment plan. l\s per payment plan on page 36 of complaint, the

construction was to be completed between 42 months of booking or

completion of flooring work whichever is later i.e.; 03.07 .201,8. As per email

of the respondent-company dated 03.04.201,7 on page 40 of complaint, sent

to the complainants restrict the period of completion of the apartment

within 5 years from the date of allotment instead of 5 years from date of

execution of apartment buyer's agreement. Since no buyer's agreement has

been executed inter-se parties, the due date of possession is calculated from

date of allotment, which comes outto be23.07.2020.The complaintwas filed

on 21,.1,L.2019 and is finally decided on 20.07.202".1, where due date of

possession was 23.07.2020 and till date of order tl-rere was no offer of

possession by the respondent- company. Hence, there arises a cause of

action and the complaint is not pre-mature.

G. Findings regarding relief sought by the complainants.

Relief sought by the complainants:

i. Direct the respondent to pay lergal expenses of Rs.1,00,000/- incurred by the

complainants.

G.l Direct the respondent for payment of legal charges

16. The complainants are claiming compensation in the present relief. The

authority is of the view that it is important to unders;tand that the Act has

clearly provided interest and compensation as separurte entitlement/rights

which the allottee can claim. For claiming compensation under sections 12,

14, 1,8 and section 19 of the Act, the complainants; may file a separate

complaint before Adjudicating Officer under sectiott 3l read with section 71

of the Act and rule 29 of the rules.

\\\
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ii. Direct the res ondent to award a sum of Rs.1,9B ,649 /- per month for delay

of possession, at the prevailing; rate as per RERA rules and further, to pay a

sum of Rs.20,24,583 /- towardsr the delay caused, which has been calculated

from 3 fanuary 2019 till 9th November,Z\Lg.

iii. Direct the respondent to rectify the defects/anomalies in the proposed

apartment buyer's agreement and execute the lawful, right and honest

Agreement, based on r[he promises made at the time of booking in fanuary

Direct the respondent to cornplete the construction and handover the

possession of the apartment to the complainants immerdiately.

Direct the respondent to pay interest for every month c,f delay, since f anuary

2019, in offering possession of the apartment to the complainants, on the

amount taken from the complainants and additional charges for the

aforesaid apartment, at the rate prescribed by the Act, 201.6 till the

respondents hand over the posrsession of the apartment.

G.ll Admissibility of delay possession charges.

In the present complaint, the complainants intends [o continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18(1) of theAct. Sec. 1B(1J proviso reads as under:

Sectlon 78:'- Returh'of qmolunt and compensation

If th| promoter fails to complete or is unable to give possession of on
opaftment, plot or building, -

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing ,over of the possession, at such rate as may be

prescribed

18. The complainants have booke,C the unit on 03.01,.2015 by paying a sum of

Rs.15,00,000/- as booking amount. The respondent has issued a provisional

2015.

iv.

V.

17.
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allotment letter on 23.07.201.1; along with payment plan. As per payment

plan on page 36 of complaint, tlhe construction was to be completed between

42 months of booking or completion of flooring work whichever is later i.e.;

03.07.2018. As per email of the respondent-company dated 03.04.20L7 on

page 40 of complainlt, sent to the complainants restricted the period of

completion of the apartment within 5 years from the date of allotment

instead of 5 years from date of execution of apartment buyer's agreement.

Since no buyer's agrer3ment h:rs been executed inter-se parties, due date of

possession is calcular[ed frorrr date of allotment, which comes out to be

23.07.2020.

19. Admissibility of delay posses;sion charges at prescribed rate of interest:

The complainants are seeking delay possession charge:s however, proviso to

section 1B provides that where an allottee does not intend to withdraw from

the project, he shall be paid, by the promoter, interest for every month of

delay, till the handing over of possession, at such rate as may be prescribed

and it has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 75. Prescribed ro,te of interest- [Proviso to section 72,

section 78 and sub-sect,ion @) ond subsection (7') of section 791

(1) For the purpose of proviso to section L2; se'ction L8; and sub-

sections (4) and (,2) of section 1,9, the "interest qt the rate

prescribed" shall be the State Bank of lndia highest marginal cost

of lending rate +20/o,:

Provided that in case the state Bank of India marginal cost of
lending rate (MCLI) i.s not in use, it shall be replaced by such

benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

20. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the leE;islature, is reasonable

rq
\-/
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and if the sai rule is followed to award the interest, it will ensure uniform

practice in all

Consequently

is @ 7.300/0.

The definitio

provides tha

promoter, in

promoter sh

section is rep

or
Ex

o th
Cq

e cases.

as per website of the State Bank of India i.e., https://sbi.co.in,

the marginal st of lending rate (in short, MCLR) as on date i.e.,20.07.2021

rordingly, the prescribed rate of interest will be marginal cost

of lending ra +2o/o i.e.,9.300/0.

of term 'interest' as defined under section Z(za) of the Act

the rate of interdst ihargeable from the allottee by the

e of clefault, shall be equa| to the rate of interest which the

I be liable to pay th[;;ti 
"Ue, 

in case of default. The relevant

uced below:

'(. ') "interest" meqns the rqtes of interest payable by the promoter

e allottee, as the case maY be,

nation, -For the putpose of this clause-
rate of intirest chditgeablqflo,Y the allottee by the p.romoter, in

t of aefahli 5hgll,,',be equal tb the rate of interest^which the

it* it rlt be liabte to pqy the allottee, in case of default'

interest payable by theilpfttnoter tp the allottee shall be from the

the prom.orcr receiibd the,am,qlit or any

thereof till the dqte tke amoui't or part thereof and interest

n is iefunded, and the in'terest,.payable by the allottee to the

moter st\all be frgm the date the allottee defaults in payment to

promoter till the date it is Paid;"

erest on the delay payments from the complainants shall be

e prescribed rate i.e., 9.30o/o by the respondent/promoter

which is the

possession c

ame as is being granted to the complainants in case of delayed

Ldr$eS.

da
pa

Therefore, i

charged at

On conside tion of the circumstances, the evidence and other record and

submissions ade by the complainants and the respondent and based on the

e authority regarding contravention as per provisions of Act,

,#
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the authority

provisions of

email dated 0

s satisfied that the respondent is in contravention of the

04.20L7, due date of possession comes out to be 23.07.2020.

Accordingly, i is the failure of the promoter to fulfil its obligations and

to hand over the possession within the stipulated period.

e non-compliance of the mandate contained in section

responsibilitie

Accordingly,

11(4) (a) read ith proviso to section 1B[1) of the Act on the part of the

respondent is established. As such the allottees shall be paid, by the

GU11U

promoter, in

23.07.2020 till

as per proviso

Directions of

upon the pro

section 34(f)

certifi

the all

of the

Act. By virtue of allotment letter dated 23.08.2015 and

t for every month of delay from due date of possession i.e.,

handing over of possession, at prescribed rate i.e., 9.30 o/o p.a.

section 18(11 of the Act read with rule 15 of the rules.

authority:

Hence, the a ority hereby passes this order and issue the following

directions und r section 37 of the Act to ensure compliance of obligation cast

oter as per thel function entrusted to the authority under

the act of 2016:

i. The pondent shall pay interest at the prescribed rate i.e. 9.30o/o

per al

comp

handi

um for eVery month of delay on the amount paid by the

inants from due date of possession i.e. 23.07.2020 till

over of the possession of the unit after obtaining occupation

te.

The a ars of such intelrest accrued so shall be paid by the promoter

to the ottees within a period of 90 days from date of this order and

inte t for every month of delay shall be paid by the promoters to

ttees before 1Oth of the subsequent month as per rule 16(2)

c+
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iii.

iv.

V.

26.

27.

GU

case of

Complaint

File be consi

(Sam
Mem

Ha

i ,t '|.:. ..

r)f
be
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The co plainants are directed to pay outstanding dues, if any, after

adjus ent of interest fr:r the delayed period.

The ra of interest chargeable from the allottee by the promoter, in

efault shall be charged at the prescribed rate i.e., 9.300/o by

the ndent/promoter which is the same rate of interest which

the pro oter shall be liable to pay the allottees, in case of default i.e.,

the de possession charges as per section Z(za) of the Act.

The ondent shall not charge anything from the complainants

which i not ther part of buyer's agreement.

Dated:2ll.O7 .20?-1

HARERA
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