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Shri Venket Rao

The present complaint dated 24.04.2019 has been filed by the

- complainants/allottees under section 31 of the Real Estate (Regulation and

Development) Act, 201,6 (in short, the ActJ read with rule 2B of the Haryana

Real Estate [Regulation and Development) Rules, 2017 [in short' the Rules)

for violation of section 11[4) [a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations, responsibilities

and functions under the provisicln of the Act or the rules and regulations

made there under or to the allott:ee as per the agreement for sale executed

inter-se them.

A. Unit and proiect related details
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The particula of the project, the details of sale consideration, the amount

paid by the mplainants, date of proposed handing over the possession,

delay period, i any, have been detailed in the following tabular form:

(1

Complaint No. 1567 of 2019

Information

"CENTRA ONE", Sector-6 1', Gurugramname and location

3.675 acres

Commercial ComPlexof the proiect

277 of 2007 dated 1,7.72.2007license no. and validitY

Valid up to 1'6.L2.2079

S"ib"po Overseas Pvt. Ltd.f licensee

Not Registeredregistered / not

21.12.2007

[As per page BB of comPlaint]
ional allotment letter

Unit no. 121.3, LZth floor

[As per page 23 of comPlaint]
o. [As per space buYer's

1000 sq. ft.

[As per page 23 of comPlaint]
easuring [As Per sPa

s agreement]

Unit no. O-L405, L4th floor, tower- O

[As per page 54 of comPlaint]
Unit no. IAs Per offer o

sion Ietter]

1030 sq. ft.

[As per page 54 of comPlaint]
suring IAs
of possession letter]

3 o/o Increasetage increase in SuPe

15.06.2009

[As per page 21of comPlaint]
of execution of buYer's

ment

L0.12.2020

[As per page 43 of comPlaint]

Construction linked Plan

[As per page 5]- of .o.qlanll

f nomination letter

ent plan

Rs.7 8,68,6 B0 .7 0 / '

[As per Page 56 of comPlaint]
consideration as Per

ment of account
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2.

3.

Rs.68,71.,139.80/-

[As per page 56 of comPlaint]
amount Paid bY the

inants as Per statement
nt dated t5.122020

31.1,2.2011

[Grace period is not given]
te of deliverY of

on as per clause 2.7 of
id agreement i.e. The

on of the said Premises
endeavoured to be

to the intending
by 31't December

Due
poss
the

shall
deli
purch
2011.

09,10.2018

[As per Page 5 L of rePlY]
tion certificate

19.1,1,.20t8

[As per page 54 of comPlaint]
offer of possession to
plainants

7 year 19 daYsin handing over
ion till 19.01.2019 i.e;

of offer of Possession
.2018) + 2 rnonths

ffiHARE
ffi,GURUG

Complaint No. 1567 of 2019

Facts of the mplaint

That the res

developer h

resources.

cheat and d fraud the unsuspecting, innocent and gullible public at large'

The respon nt advertised its projects extensively through advertisements'

Complainan

respondent

the complai

from bonafi

That due to the malafide intentions of the respondent and non-delivery of

the comme ial unit, the complainants have accrued huge losses on account

of the ca r plans of their children and themselves. The future of the

and their family are rendered dark as the planning with which

ndent company under the guise of being a reputed builder and

perfectedaSystemthroughorganizedtoolsandtechniquesto

were allured by an enamoured advertisement of the

d believing the plain words of respondent in utter good faith

ants were duped of their hard-earned monies which they saved

complainan
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6.

HARE Complaint No. 1567 of 20t9

GUI?

the complai ts invested their hard-earned monies have resulted in sub-

zero results a d borne thorns instead of bearing fruits,

That the co lainants bought a commercial unit which was previously

2.2007. They approached the previous allottee, Mr' Miickey

Sibal & Mr A an Sethi (primarily this unit was allotted in name of Mr Sudhir

Parveen Bhushan same endorsed in the name of Mr' Mickey

booked in 15

Bhushan & M

Sibal & Mr

admeasuring

61, Gurugra

subject to e

space buye

Promoters

Bhushan on

Mrs Shruti

property on

That the co

name from

same mann

parking and

by previous

This amoun

man Sethi) who were willing to sell the Unit 012'121'3,

000 sq. ft. on 12th floor in project "BPTP CENTRA ONE" Sector-

and hence, sold the commercial space to the compl;ainant

dorsement formalities. The respondent endorsed the same

s agreement which was executed between M/S Anjali

Developers Pvt Ltd and Mr sudhir Bhushan & Mrs Parveen

ted 15.05.2009. By this endorsement, Mrs Vibha Chadha &

hopra became leg;rl allottees and purchasers of the said

ated 06.1"2.20t0.

plainant Mrs. Vibha requested to respondent for replace her

lotment by new applicant Mr Ashish chopra. on 28.03.20L4 in

respondent confirmed the request of change of applicant'

That the cost of the said unit was Rs.69,01,000/- inclusive BSP, EDC IDC,

LC out of this, a sum of Rs.49,5 8,975 /- was demanded and paid

llottees, Mr. Mickey Sibal & Mr Aman sethi before 06.12'2010'

was initially paid by the previous allottees and the same was

the respondent in the name of complainants' The amount of

tft

endorsed
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,M

Rs.1,9,1,2,L64,

Rs.68,71.,139

has been paid by complainants & total paid amount is

t-.

That the co plainants have paid all the demanded instalments by

time and deposited Rs.68,71,139.80/- before execution ofrespondent

space buyer' agreement (hereinafter, "SBA"J, Builder extracted more than

which is unilateral, arbitrary and illegal. That respondent in

extract money from allottees, devised a payment plan under

which respo ent linke d,90 o/o amount for raising the super structure only'

the same respondent has not bothered to initiate any

of the project till 2018. That after taking 90 o/o amount in2011,

o/-

ken B years for project development and offer of possession.

So, the proj is extremelY delaYed.

55 o/o amoun

endeavour

After taking

developmen

builder has t

That respon

commercial

produced as

ent was Iiable to hand over

nit before 31.1.2.20 [1 as Per

the possession of a develoPed

clause no.2.1 of SBA, which is

der

The
the in
t herein ni ,trirt adherince to the term and conditions of the Agreement

by the I ing Purchaser.

That the co plainants visited project site many times and found that builder

had not ca ed out development work except super structure completion,

even during year 2011 to 2017 [6 year). The project was abandoned, and

developme work was not carried out by the builder. That the complainants

tried to app ch the builder for knowing the reason for inordinate delay,

but no repl was given by the respondent. The complainants sent an email

dated 06.04.201-7 about penalty on delay in completion of unit

((.

sion of the said premises shall be ende|voured to be delivered to

ng Pirchaser by 37st Deciembei 20l1,however, t:.bj"::: 
"lu:

to builder o
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and requesti

didn't discl

The unit wa

without any

1405 at the

13. That the res

Complaint No. 1567 of 2019

for date of possession. In reply dated 21,,04.2017, respondent

the date of possession but assured the complainants that

hall be paid at the time of offer of possession.delay penalty

That the co plainants were shocked when respondent sent offer of

possession o dated L9.11,.201,8 and did not adjust any delay penalty fbr the

ing over the possession, which was committed by builder indelay in ha

earlier email. e complainants sent regular email to the respondents about

payment of nalty for delayed possession. Again, complainants sent email

to responde rt on dated 1,5.02.2019 & 30.03.2019 regarding issue of

elay penalty which was previously committed by builder inpayment of

earlier emai Builder has not honoured his commitment at the time of

possession ing payment for delay penalty for late possession'

That the co plainants visited the project after getting offer of possr:ssion'

not in habitable corrdition even walls of unit, construction of

fire emerge , and fitting of toilets and finishing of building still pending

and project i not in habitable condition.

01,2-12t3 change to 013-1305 and then again changed to unit

ondent has changed the unit and customer id many times

discretion of complzrinants. The unit earlier allotted

me of offer for Possession.

ondent charged the PLC of Rs.3,09,000/- for unit no. 014-1405

however u t doesn't meet the any criteria set by the builder for PLC

was unit

: no. 014-

therefore ch rges of PLC is unilateral illegal and arbitrary'

page6 of42 
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That complai

payment pla

ants had paid complete EDC & IDC in 20t1 as per original

of space buyer agreement still builder has raised extra

/lDcof Rs.t,51,680l- which is unilateral illegal and arbitrary.

ly clear that the respondent sold the unit in 2006, extracted

more than 9 % before 2011, from innocent buyer by giving false millstone

illegal, unilateral, one-sided SBA Agreement. In similar caseby executing

f udgment ed by Neelkamal Realtors suburban Pvt. Ltd. and anr. vs

UOI and Ors ,.P 2737 of 207f wn-erein the Bombay HC bench held that:

Para L8L.. ..... T',here was no accountability as to entity or persons

responsible and/or lioble for delivering on several proiects that were

advertised and in respect of which omounts had been collected from
individual purchasers. What was promised in

advertisements/broachers, such as amenities, specifications of premises

etc. was without any basis, often without plons having been sanctioned,

and was far from what was finall;v delivered. Amounts collected from
purchasers were either being diverted to other proiects, or were not

used towards development at all, and the developer would often be left

with no funds to finish the proiect despite ltaving collected funds from
the purihasers. For a variety ofreasons including lack offunds, proiects

were stalled and never completed and individual purchasers who had

invested their tifesavings or had brtrrowed money on interest, were left

in the lurch on'account of these stalled projects, Individual purchasers

were often left with no choice but to take illegal' os-wp-2737-17 & ors

RERA-JT

Para 781....

"Agreements entered into with individual purchasers were invariably

oi, sided, standard-format agreements prepared by the

builders/developers and which w'ere overwhelmingly in their favour
with unjust claiuses on delayed delivery, time for conveyance to the

society, obligations to obtain occupation/completion certificate etc'

Individual purchasers had no scope or power to negotiate and had to

accept these one-sided ag reements"'

That as per section r9 f6fthe Real Estate (Regulation and Development) Act,

2016 (hereinafter referred to as the Act) complainants have fulfilled his

responsibility in regard to making the necessary payments in the manner

and within the time specified in the said agreement. Therefore, the

complainants herein are not in breach of any of its terms of the agreement'
Page 7 of 42 
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GURUG M

That keeping in view the complainants who have spent his entire hard-

earned savi in order to buy this unit, stands at a crossroad to nowhere.

The incons nt and lethargic manner, in which the respondent conducted

its business a their lack of commitment in completing the project on time,

has caused t complainants great financial (lnterest on money, Lease value,

increase in :es, opportunity loss etc.) and emotional loss.

L6.

1,7. That such an nordinate delay in the delivery of possession to the allottee is

an outright

as well as t

lation of the rights of the allottees under the provisions of Act

The complai

with section

conscience.

18. That the cause of action to file the instant complaint has occurred within the

jurisdiction df this authority as the apartment which is the subject matter of

agreement executed between complainants and respondent.

ant's demands dela'y penalty in terms of section 1B[1) read

B[3) of the Act, along with principles of justice, equity and good

A

this co is situated in Sector 61, Gurugram which is within the

jurisdiction this authority.

Relief

i. Direct

by the complainants: -

respondent to Pa)/ delay interest on paid amount of Rs.

lite and future68,77,139 /- from 3t.1'2.2017 along with pendente

interest actual possession thereon at the prescribed rate'

respondent to quash the demand of PLC of Rs.3,09,0 00 /-.

iii. Direct respondent to quash the demand of increased charges of EDC of

Rs.1,51 /-

Page 8 of42 rQ,
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v. Direct the

habitable

v. Direction

demand a

Complaint No. 1567 of 201.9

pondent to immediately hand over the possession of unit in

ndition.

made to the respondent for restraining from raising any fresh

increased liability.

hearing, the authority explained to the respondent/promoter

travention as alleged to have been committed in relation to

respondent

nt has contested the complaint on the following grounds:

On the date o

section 1,1,(4 a) of the Act to plead guilty or not to plead guilty.

Reply by th

about the co

The respond

liable to be d

That one of

mother nam

no.0t2-121.

Mr. Mickey

after condu

knowledge

voluntarily

That the co plainants have approached this authority for redressal of his

alleged gr nces with unclean hands, i.e. by not disclosing material facts

pertaining to e case at hand and also, by distorting and/or misrepresenting

the actual fa ual situation with regard to several aspects. The complaint is

smissed at the threshold without any further adjudication.

e complainants namely Mrs. Shruti Chopra along with her

Mrs. Vidha Chadha i.e. the third applicant, purchased the unit

, admeasuring about 1,000 sq. ft. from the second applicant i.e.,

bal and Mr. Aman sethi, in the year 201.0. The third applicant

:ing due diligence and out of their own volition, within best

f development and progress and other related aspects,

nd willingly after reading, understanding, agreeing and

accepting te s of the application form, approached the respondent along

nd applicant for transfer of said booking/allotment in favour ofwith the s

Page 9 of 42 (y
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the third a

nominated t

That one of

deletion of

Chopra as

intimated to

03.04.2014.

Complaint No. 1567 of 2019

plicant. The respondent vide its letter dated 10.t2.201'0

third applicant as allottees of the unit no. 01,2-1.21.3.

e complainants namely Mrs. Shruti Chopra, duly requested for

rs. Vidha Chadha as co-applicant and addition of Mr. Ashish

pplicant in regard to unit no. 01.2-1.213. The same was

the Mrs. Shruti Chopra vide letters dated 25.03.2014 and

'lhat the co plainants have conceale-d from this authority that with the

motive to en

the stipulat

of Timely Pa

the complai nts have availed TPD of Rs. 1,83,476.30/-.

That the res

09.10.2018,

issuance of

ondent after receiving 0C from the concerned authorities on

uly served offer of possession letter dated 1,9.1,1.2018. After

ffer of possession, the respondent has duly granted special

urage the complainants to make payment of the dues within

time, the respondent also gave additional incentive in the form

ment Discount (TPD) to the complainants and in fact. Till date,

credit amou ting to Rs.7,72,500/- towards E-STP.

That the co

respondent

concerns of

plainants have also'concealed from this authority that the

eing a customer centric company has always addressed the

again to visi

concerns of'

e complainants and had requested the complainants time and

the office of the respondent in order to amicably resolve the

made by th

he complainants. However, notwithstanding the several efforts

respondent to attend to the queries of the complainants to his

sfaction, the complainants erroneously proceeded to file the

c\

complete sa

Page l0 of 42
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provisions

respondent.

That as co templated in section 13 of the Act, subsequent to the

commencem nt of the rules, a promoter has to enter into an agreement for

sale with the allottees and get the same registered prior to receipt of more

than 10 pe nt of the cost of the plot, or building. Form of such agreement

for sale has

agreement

particulars

be prescribed by the relevant state government and such

r sale shall speci$r amongst various other things, the

Complaint No. 1567 of 20L9

tious complaint before this hon'ble authority against the

f development, specifications, charges, possession timeline,

default etc.

tion in the Gazette of India dated 1,9.04.2017, the Central

in terms of section 1 [3) of the Act prescribed 01.05.201,7 as

hich the operative part of the Act became applicable. In terms

Government of Haryana, under the provisions of section 84 of

the rules on 28.07 .20t7 .

By a notific

Governmen

the date on

of the Act, t

the Act noti

In terms of

promoter a,

however wi

e rules, the government prescribed the agreement for sale and

same in annexure A of the rule B(1) of the, it is very importantspecified th

to note tha the rule B deals with documents executed by and between

d allottee after registration of the project by the promoter,

respect to the documents including agreement for sale/ flat

buyers ag ment/plot buyers agreement executed prior to the registration

of the proj t which falls within the definition of "Ongoing Projects"

explained h rein below and where the promoter has already collected an

cess of 10 percent of the total price rule B is not applicable.

Page lL of 42
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(x) The aforesai view stated in the preceding para is clarified in the rules

HART
GU

the state of Haryana, the explanation given at the end of the

reement for sale in annexure A of the rules, it has been clarified

oper shall disclose the existing agreement for sale in respect of

and further that such disclosure shall not affect the validity

agreement executed with its customers. The explanation is

extracted he in below for ready reference:

tion: (a) The promoter shall dlsclose the existing Agreement for Sale

betvveen Promoter and the Allottee in respect of ongoing proiect along with

ication for registration Of such ongoing proiect. However, such disclosure

affect the vatidity of such existing agreement (s) for sale between

and Allottee in respectof apartment, building or plot, as the case may be,

published b

prescribed

that the d

ongoing proj

of such exi

execu

Act."
Thus, what h

prior to the stipulated date of due registration under Section 3(-l) of the

not been saved under the Act and Rules are sales where mere

booking has been made and no legal and valid contract has been executed

and is subsisting.

The parties had agreed under the space buyer agreement (SBAJ to attempt

at amicably settling the matter and if the matter is not settled amicably, to

refer the matter for arbitration. Clause 2O of the SBA is reproduced below

for ready reference

"20 Arbitration: Any tlisputes, differences or disagreement arising out of this

Agreement, which cannot be settled amicably, shall be referred to Arbitration in

accordance with the provisions of the Arbitration and conciliation Act, L996 (as

amended from time to time). The Intending Purchaser ogrees that the lntending

Seller shall appoint a sole Arbitrator and the decision of the said arbitrator shall be

final and binding on the Porties. The venue of the arbitration shall be New Delhi,"

Admittedly, the complainants have raised dispute but did not take any steps

to inrroke arbitration. Hence, is in breach of the agreement between the

parties. The allegations made requires proper adjudication by tendering

Page L2 of 42 .. r
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Ixii)

('xiii)

Ixiv)

Complaint No. 1567 of 2079

evidence, c

summary p

s examination etc and therefore cannot be adjudicated in

ceedings.

That the co

project and

plainants have alleged that the respondent has delayed the

ven terms the SBA whereby the respondent had agreed to

handover ssion by 31.t2.2011, there has been a huge delay' In this

context, the

commercial

for the said

spondent submits that with a view to create a world class

engaged renowned architects Cervera and Pioz of Spain

roject. The Respondent also engaged renowned contactor M/s.

ntracts (P) Ltd. for the said project. The respondent launched

the project ith a vision of creating an iconic building and hence, engaged

the best pro ssionals in the field for the same who are well known for their

timely com

That the re

itment as well.

ndent had conceived that the project would be deliverable by

31.12.201.1 ased on the assumed cash flows from the allottees of the

ffiHARE
ffi"cllRUG

is submi

Ahluwalia

project. Ho

allottees in

payments

complainan also knew that as per the SBA, timely payment of the

installmen was the essence of the contract.

r, it was not in the contemplation of the respondent that the

uding the complainants herein would hugely default in rnaking

nd hence, cause cash flow crunch in the project. The

That the co plainants relied upon clause 2.1, of the SBA for the timelines, it

that the said timelines for possession till 31,.1,2.201,1 were

subject to mpliance of all terms and conditions of the agreement, including

but not limi to timely payment of all the dues. A further grace period of 6

also agreed to between the parties. As stated timely paymentsmonths wa

PageL3 of 42
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of the vario s installments and despite grant of numerous above, other

(xv)

opportuniti , failed to clear dues. Hence, the timelines for possession stood

diluted beca e of the acts/defaults of the various allottees.

ect 'Centra One' is a Greenfield project, located at Sector 61,

allottees i

payments o

That the pro

Gurgaon. All

conscious of

to the contra

as per the co

the choice o

the constru

holders as

caused majo

ding the complainants hugely defaulted in making timely

various installments and despite grant of numerous

stomers including the complainants were well informed and

e fact that timely payment of all the demands was of essence

Majority of customers opted for construction linked payment

plan after cle rly understanding that and agreed upon to tender the payment

struction milestones. It is pertinent to mention here that, given

payment plan and terms of the agreement, all the customers

including complainants specifically understood that a default in

tendering ti ely payment by significant number of customers, would delay

on activity. It is a mettter of fact and record that the space/unit

group have defaulted in making timely payment which has

set-back to the development work.

.xvi) That in the st year (FY 07) demands amounting to Rs.20.84 Crores were

raised by the respondent in accordance with the payment plans chosen by

customers, and only Rs.15.83 Crores was paid by the customers. Over 43o/o

customers defaulted in making timely payment in FY 2007 , and percentage

of defaulting customers swelled to 560/0,400/o and 680/o in the FY 09, 10 and

11 respectively. Default in payment by various customers is provided as

follows-

Page 14 of 42
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[xvii) That it is n

completing

additional

contemplati

caused furth

incentives to

installments

This amoun

this scheme

this benefit.

the custome .ln fact, in May 2009,the respondent offered conditions of the

agreement, i

additional Ti

huge favour of the customers. The respondent offered an

ly Payment Discount (TPD) of 't 0o/o in Basic Sale Price (BSP)

to those tomers who would make the payments of the various

Complaint No. 1567 of 20L9

rthy to mention here that, with the sole intention of

e project within reasonable time, the respondent offered

efit of Timely Payment Discount (TPD) which was not in the

of the respondent while launching the project and hence,

r outflow of funds, just to seek the following discounts and

ts customers, in excess of the terms and timely payments from

within the stipulated time stated in the said demand letters.

to a substantial discount of Rs.257 /- per sq. ft. had the

id not have a favourable result as only few customers availed

The customers who availed this scheme and paicl their

customers ade all their remaining payments within time. Unfortunately,

Particulars FY

06-

07

F'Y

07-

OB

FY

10-

11

FY

1,1,-

1,2

Demand se

customers i

t to total

INR lacs

Default by

in INR lacs

customers

f defaultPercentage

Page LS of 42
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installments

Following i

customers:

Thus, it is

payments.

Complaint No. 1567 of 2019

amounting to Rs.1.42 Crores.

TPD benefit enjoyed by the

on time were

the summary

given the

regarding

TPD

the

evident that most of the customers defaulted in making timely

(xviii) That the respondent also offered an additional discount of 1.00/o on net inflow

of uncalled BSP in case any customer decided to opt for pre/ upfront

payment. The aim of this scheme was that the project to get adequate cash

flow for construction. Unfortunately, this significant discount didn't

produced fruits as it attracted only few customers. Further in order to

express seriousness of its commitment to complete the project, the

respondent doubled the delayed possession penalty from the agreed amount

of Rs. 15/- sq. ft. per month to Rs. 30/- sq, ft. per month, for the eligible

customers t of the terms and conditions of the SBA.

failed to persuade a

payment, which is the

(.xix) The above-mentioned attempts of respondent

significant number of customers to make timely

Particulars FY

06-

07

FY

07-

08

FY

09-

10

FY

10-

1,1,

FY

tl-
1,2

INR in

No. of

availed

customers

Page L6 of 42 
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(xxi)

after issua
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principal rea n for the delay of the completion of the project. In fact, on the

one hand, e respondent suffered further cash crunch by granting TPD

benefits for

payments d

king timely payments and on the other hand did not receive

e to huge defaults by the various allottees in adhering to the

timelines fo payment. Hence, the delay was occasioned due to acts and

omissions o,

Thus, it is fu

e various allottees of the project.

er evident that the customers as a group defaulted in rnaking

timely paym nts, which obviously had a rippling effect on the development

of the proj and hence, the possession timelines also stood diluted

rther, in view of the same, the complainants are not liable toaccordingly.

demand any elay penalty when he himself has hugely defaulted in making

timely pay nt. It is further subrnitted that in case the complainants want

he booking of the unit in question, the same shall be governedto withdraw

by the duly

parties.

clauses of the asreement executed between both the

That it is per

the unit in

authorities

inent to point out that the construction of the project as well as

uestion is complete. The respondent from the competent

fter appropriate site inspection has received occupation

09.10.2018, in accordance to which the respondent vide itscertificate o

letter dated 9.11.2018 has already served offer of possession letter to the

complainan

complete d

delivery of

thereby requesting them to clear the outstanding dues and

mentary facilities in order to initiate process of physical

nit in question. As a goodwill gesture, the respondent further

of offer of possession letter, has also granted special credit

PagelT of42 i
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43.

44.

45.

HARE

GUR

discount a

-1405.

Centra One,

over an a

developed b

Saiexpo Ov

(collectively

and Country

277 of 200

commercial

That the tha

was propos

over by 30

possession

Note on fo maieure by respondent

'fhat the co plainants are the allottees of a shop bearing no. O14-1405 in

the comme al project of the respondent company, Centra One, situated in

ryana. The complainants in the present complaint are inter aliaGurugram, H

seeking int t on account of delay in handing over possession. The project,

months. Thu possession of the unit in question was proposed to be handed

june 2012. It is further submitted that the said timeline for

s subject to force majeure and timely payment of installments

by the comp nants.

That it is p inent to point out that both the parties as per the application

form duly ed that the respondent shall not be held responsible or liable

e or delay in performing any of its obligations or undertakings

Complaint No. 1567 of 2019

unting toRs.7,72,500/- towards E_STP in regard to unit no.0L4

a business complex situated in Gurugram's sector 61, rspread

of 3.675 acres. The said commercial complex has been

M/s Anjali Promoters PvL Ltd. in collaboration with M/s

eas Pvt. Ltd. and M/s Countrywide Promoters Pvt" Ltd

ferred to as 'Company'). Subsequently, Department of Town

Planning, Haryana ["DTCP") has issued a license bearing no.

to M/s Countrywide Promoters Pvt. Ltd. for developing a

romplex on the said lilnd.

timelines for possession as per the space buyer's agreement,

to be by 31st Decennber 201,1 with a further grace period of 6

for any failu
Page 18 of42 qt
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as provided

or hindered

DTCP or the

control of t

Complaint No. 1567 of 2019

r in the agreement, if such performance is prevented, delayed

delay on part of or intervention of statutory authorities like

ocal authorities or any other cause not within the reasonable

e Respondent. In such cases, the period in questiott shall

stand extended for the period of disruption caused by such

dela or hindered by any oct of God, fire, flood, civil commutation,

operation, rrence or continuation of force majeure circumstanceIs).

46. The Force M jeure clause is reproduced herein below for ready reference:

" The ng Seller shall not be held responsible or liable for failure
or y in performing any of lts obligations or undertakings as

ed for in this Agreemenl if such performance is prevented,

automaticall

p

war,
ene

in

In
a

such

circu

tion, strike, Iock-outs, qction of labour ttnion, change of
law, ion/change of policies of Government, delay on port of or

of Statutory Authorities like DTCP or the local

iot explosion, terrorist a?ts, sabotage, or general storage of
,, labour, equipment, facilities, material or supplies, failure of

ing Seller; In such' cages, the period in question shall

atically stondi,extended for the period of disruption caused by

auth or any other cause notwithin the reasonable control of the

47. The possess n timelines for the said project were subject to force majeure

circumstan and timely payment of called installments by the allottees.

term ertruivalent to "Vis majeure", in Latin, means

operation, occurrence or continuance of Force Maieure

stance(s)."

"Force Maj re", a French

"superior force". A force majeure clause is defined under the Black's Law

Dictionary as 'A contractual provision allocating the risk if performance

becomes impossible or impracticable, especially as a result of an event or

effect that the parties could not have anticipated or controlled.'

48. That delay, if any, in handing over of possession of the units of the said

project is due to reasons beyond the control of the company. In this regard

Page L9 of 42 
:..>



ffi
ffi
ftda ;{i

49.

50.

51.

HARE
Complaint No. 1567 of 20t9

GURU

it is pertinen to point out that on 29.05.2008, the company applied for grant

of approval building plans from the DTCP.

That on 21.0 .2008, in the meeting of the building plan approval committee,

the commi members concurred with the report of Superintending

Engineer [H , HUDA and STP, Gurgaon who had reported that the building

order. The said members also took note of the report of theplans were i

STP (E&V)',s

said observa

bservation on the building plans. The members stated that the

ions were "minor in nature" and hence approved the building

plans subjec to corrections,

3 deficienci which were asked to be corrected by the company, namely,

NOC from I to be submitted, covered area not correct and lastly fire safety

measures w not provided.

That in com iance with the directions issued by DTCP vide office memo no.

zP-345 /635 dated 30.07.2008, the company submitted revised building

plans on27. 2008 vide letter dated 25.08.2008. It is pertinent to point out

that since th re were no further objections conveyed to the company for the

'Ihat DTCP v

company su

release of th

be released

company for

reasons for

astonishme

de letter dated 30.07.2008 approved the building plans of the

ject to certain rectification of deficiencies. There were in total

building plans it was assumed that the building plans would

utomatically. Since no communication was received by the

lmost 5 months, the company on its own volition enquired the

delay in release of the building plans by DTCP. To its

it came to the company's knowledge that the same was being

DTCP on account of EDC dues. However, ho formalwithheld b
Page?O of 42
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52.

53.

communicat n qua the same was received by the company. Nonetheless,

the compan on 15.01.2009 and l-6.01,.2009 requested DTCP to release its

building pla while submitting an undertaking to clear the EDC dues within

a specified

HART
GUt?U

provisions i

company

unauthorize

demand was

DTCP offici

04.09.2013,

07.07.20t4,

Complaint No. 1567 of 2019

me period. It is pertinent to point out that there were no

the Haryana Development and Regulation of Urban Areas Act,

started developing the project. That to its surprise, the

ived a notice by DTCP dated 1,9.03.2013 directing the company

construction of over an area of 34238.64 sq. mtr. The said

questioned by the company officials in various meetings with

1975 or the

1,97 6 or any

Haryana Development and Regulation of Urban Areas Rules,

aw prevalent at that time which permitted DTCP to withhold

release of a ilding plan on account of dues towards EDC.

That DTCP o 27.02.2009 after a lapse of almost six months from the date of

submission f the revised building plans, conveyed the company to clear

EDC/IDC du

company.

while clearly overlooking the undertakings given by the

That it is that the company, on 03.08.2010 deposited full EDC/IDC

with the de rtment. It is pertinent to mention herein that in terms of the

license gran and the conditional approval of the building plans, the

company h

to deposit mposition charges of Rs.7,37,'J.5,792/- on account of alleged

s. Various representations were made by the company on

2.1,0.201,3, 11,.1.1..20 13, 02.L2 "20 13, 14.03.20 L 4, 1,5 .0 4 .20 1, 4,

09.02.201.5, 07.04.201.5. The company in its

page?tof42 
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56.

58.
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Complaint No. 1.567 of 2019

representati n dated 05.06.2015 pointed out all the illegalities in the

demand of mposition charges of Rs.7.37 crores.

That instead f clarifying the issue, DTCP further issued a demand letter on

31.1,2.2015

charges, Rs.

administrati'

That the co

deposited

same was d

on completi

29.07.201.7.

That the co

justifying th

In the mean

Rs.43,63,12

That, finally

0ne, post ap

irecting the company to deposit Rs. 7.37 crores as composition

54,72,889 as labour cess and Rs. 55,282 on account of

charges.

pany succumbed to the undue pressure and on 13.01.2016

7.37 crores with DTCP as composition charges and further

requested f, r release of its building plans. The company on 13.01.201,6

further d ted an amount of Rs.41,68,177/- towards the balance labour

That even a r clearing the dues of EDC/IDC and payment of composition

charges, buil

asked to app

ing plan was not released by DTCP, instead, the company was

y for sanction of building plan again as per the new format, The

ly done by the company on 15.06 .201.7 . Further, the company,

n of construction applied for grant of occupation certificate on

pany on the very next day i.e., 25.1,0.2017 replied to the DTCP

concern while submitting the building plan again for approval.

ime, the company also paid composition charges to the tune of

/- for regularization of construction of the project.

on 1.2.01..2018 the building plan was approved for the Centra

roval of the same, the company on 21.05.2018, in continuation

Page 22 of 42
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site was

60.

61,.
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to its appli

occupation

It is pertine

demand of

released by

building pla

company on

the date of fi

1.2.0L.2018.

was duly gra ted by DTCP on 09.10.2018. Thus, even after having paid the

entire EDC ues in the year 201,0 the building plans for the project in

not released by DTCP. It is reiterated that release/approval of

at that point in time was not linked with payment of EDC.

question w

building pla

Complaint No, 1567 of 201,9

tion dated 31,.07.20L7, again requested DTCP for gr,ant of

rtificate for its project. It is stated that occupation cerltificate

t to mention that irr 2013 the company received a surprise

Rs.7.37 crores for composition towards unauthorized

CP instead, the company was asked to apply for sanction of

again as per the new format. The same was duly done by the

6.06.2017. However, it is after almost a lapse of 10 years from

st application that the building plan was finally approved on

hus, the circumstances as mentioned hereinabove falls

the definition and applicability of the concept of 'force

construction without considering the fact that construction at the project

out by the company on the basis of approval of building plan

in the meeti of the building plan approval committee on21,.07.2008.

Ilven after ent of the composition charges, the building plan was not

squarely int

majeure'.

That in addi n to the above, the project also got delayed due to a complete

ban on extr ion of ground water for construction by the Central Ground

Water Boar On 13.08.2011, the Central Ground Water Board declared the

n district as 'notified area'which in turn led to restriction onentire Gurga

f ground water only for drinking / domestic use. Hence, theabstraction
Page?3 of 42 \t
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developer/ mpany had to use only treated water for construction and/or

to buy water for construction.

While Indi being a common law country, does not have statutory

provisions e

been given s

psulating the principles of force majeure; this principle has

atutory recognition under Indian law by way of the doctrine of

frustration der Sections 32 and 56 of the Indian Contract Act, 1,872. ln

Dhanraja I Gobindram v. Shamji Kalidas & Co., (1961) 3 SCR 1020, it

"77,.

wid,
the

the

Over a perio

on the appli

the followi

a) that the

force majeu

the party's

d) that no ,

was held by e Hon'ble Supreme Court that,

ntrol and

onable steps could have been taken to continue performance

', An analysis of rulingi on the subiect into which it is not
ry in this case to go, shows that where reference is made to

majeure", the intention is to save the performing party from the

ences of anything over which he has no control. This is the

meaning that can be given to "force maieltre", and even if this be

ning, it is obvtous that the condition about "force maieure" in

t was not vogue." [Emphasis Supplied)

of time the Indian judiciary has passed numerous judgments

bility of 'force majeure'clause in a contract and has put in place

litmus test:

udges have agreed that strikes, breakdown of machinery, which,
normally not included in "vis major" are included in "force

nt which caused non-performance fell within the ambit of such

clause;

b) the non- rformance of the contract was caused due to the said evenU

c) the said nt as well as the non-performance of the contract were beyond

or there exi ted no alternative mode of performance.
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That the Ho ble Supreme court recently in puri constructions pvt, Ltd, vs,

Complaint No. 1567 of 2079

(Civil Appeal No. 3072 of Z0Z0) on 3rd Septemb er ZOZO

the appeal preferred by the Developer company against an

by the Ld. NCDRC directed the Ld. commission to decide afresh

in issue while taking into consideration the force majeure

pleaded by the developer.

iupreme court conceded with the submissions made by the

mpany that though the NCDRC noted that the developer

pleaded fo majeure on the ground that

Dr. Viresh A

while allowi.

on the ma

circumstan

The Hon'ble

Developer C

(i) the const

the National

(ii) demone

completion,

in similar o

the

Consu

file of

e submission has not been dealt with.

The second s bmission which was urged on behalf of the developer was that

er cases, the NCDR(I has condoned the delay of the nature

involved in present case in handing over possession, having regard to the

quantum of

The Hon'ble

y involved.

preme Court in the said case was of the view that:

"Thoug the NCDRC has adverted to the submissions based on force
the submissions have not been dealt with. Hence, we are of
that it would be appropriate to restore the appeal to the

majeu

NCDRC consideration afresh.

We
judg

'ingly allow the appeol and set aside the impugned

ction of the flats could not proceed due to a stay granted by

reen Tribunal on construction during the winter months; and

tion affected the real estate industry resulting in delays in

and order of the NCDRC dated L3 January 2020.
Complaint No 1598 of 2017 shall stand restored to the

NCDRC for disposal afresh. The rights and contentions of
the pa on the issues involved in the appeal are kept open to be

add before the NCDRC."

Page 25 of 42
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Hence, as the Hon'ble Supreme Court the force majeure circumstances

considered and adjudicated upon while awarding delay

and it is apparent from the above order that even

have to be

compensati

administrati

majeure'.

actions of the government fall within the category o['force

Thus, delay,

been due to

taken into

f any, in handing over possession to allottees of Centra One has

sons beyond control of the company and the same need to be

sideration by RERA in so awarding delay possession

compensati while also giving the company an extension of 10 years so as

66.

to complete the project by 2OtB-19.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission made

by the parties.

furisdiction of the authority

The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below:

Territorial i urisdiction

;Departmenr[, the

shall be entlre Gt

rugram. In the pr

planning area o

ete territorial ju
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the
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F.
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46. As per notifipation no. 1/92/201,7-ITCP dated 14.1.2.201.7 issued by Town
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47. Section 11(

responsible

reproduced

G.I

48.

agreement

HARE A
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t,
tvt

tenable and

Complaint No. 1567 of 2079

r iurisdiction

[a) of the Act, 201.6 provides that the promoter shall be

the allottees as per agreement for sale. Section 1,1,(4)(a) is

s hereunder:

fift)(a)
responsible for all obligations, responsibilities and functions

der the provisions of this Act or the rules and regulations made
reunder or to the allottees as per the agreement for sale, or to
' association of allottees, os the case may be, till the conveyance
all the apartments, plots or buildings, as the case may be, to the

or the common qrees to the ossociation of allottees or
competent authority, as the case may be;

provision of assured returns is part of the builder buyer's

reement, as per clause L5 of the BBA dated..,.,,... Accordingly,

pr om oter is responsibtle {or,all..oblig ati on s/ r e sp onsib il iti es

functions including payment of assured returns as provided

Builder Buyer's Agreement.

34-Functions of t:he Authority:

of the Act provides to ensure compliance of the obligations

upon the promoters, the allottees and the reol estate qgents

nder this Act and the rules and regulations made thereunder.

So, in view f the provisions of the Act quoted above, the authority has

complete ju

obligations

sdiction to decide the complaint regarding non-compliance of

the promoter leaving aside compensation which is to be

decided by t e adjudicating officer if pursued by the complainants at a later

stage.

Findings o the objections raised by the respondent.

Obiection rding iurisdiction of the complaint w.r.t the space buyer's
agreement uted prior to coming into force of the Act.

The respo ent submitted that the complaint is neither maintainable nor

is liable to be outrightly dismissed as the apartment buyer's

as executed between the complainants and the respondent

Page27 of 42
\tt\



ffi,HAR
ffiGt;RLx

Complaint No. 1567 of Z0t9

prior to the enactment of the Act and the provision of the said Act cannot be

applied retrospectively.

49. The authoripy is of the view that the provisions of the Act are quasi

retroactive fo some extent in operation and will be applicable to the

agreements for sale entered into even prior to coming into operation of the

Act where tfre transaction are still in the process of completion. The Act

nowhere provides, nor can be so construed, that all previous agreements will

be re-written after coming into force of the Act. Therefore, the provisions of

the Act, rules and agreement have to be read and interpreted harmoniously.

of the fsions of RERA cqnnot be challenged, The Parliament is

competent enough to legislate law having retrospective or retroactive
effect. A law can be even framed to affect subsisting / existing contractual

fter a thorough study and discussion made at the highest level b.

However, if the Act has prov'ided for dealing with certain specific

provisions/situation in a specificT'particular manner, then that situation will

be dealt with in accordance with the Act and the rules after the date of

coming into force of the Act and the rules. Numerous provisions of the Act

save the provisions of the agreements made between the buyers and sellers.

The said contention has been upheld in the landmark judgment of

Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of

2017) which provides as under:

"11g. under the provisions of Section 78, the delay in handing over the
possession would be counted from the date mentioned in the agreement

for sale entered into by the p,romoter and the allottee prior to its
registration under RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project and declare the
same under Section 4. The RERA does not contemplate rewriting of
contract between the Jlat purchaser and the promoter...

122. We have already discussed that above stated provisions of the RERA are
not retrospective in nature. Tlhey may to some extent be having a
retroactive or quasi retroactive effect but then on that ground the validity

in
the Standing Committee and Select Committee, which submitted its

page ZB of 42 
r.1t,

detailed reports."

the parties in the larger public interest. We do not have any
our mind that the RERA has been framed in the larger public
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Also, in app no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd, Vs,

Ishwer Sing Dahiya, in order dated L7.12.2019 the Haryana Real Estate

Appellate T bunal has observed-

"34. Th keeping in view our aforesaid discussion, we are of the
opinion that the provisions of the Act are quasi retroactive to
t in operation and wiU be applicoble to ,thg agreements for

consid,

Complaint No. 1567 of 2079

50.

some

51.

Hence in case of delay
in the offer/delivery of possession as per the terms and conditions of the
agreemqnt for sale the allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate ofinterest as provided in Rule
15 of rules and one sided, unfair ond unreasonable rate of
co^prn{ation mentioned in the agr'eement for sale is tiable to be

ignored.ta t tut eu.

The agreements are sacrosanct save ancand except for the provisions which

have been abrogated by the Act itself. Further, it is noted that the builder-

buyer agreements have been executed in the manner that there is no scope

left to the allottee to negotiate any of the clauses contained therein.

Therefore, the authority is of the view that the charges payable under

various heads shall be payable as per the agreed terms and conditions of the

agreement subject to the condition that the same are in accordance with the

plans/permissions approved by the respective departments/competent

authorities and are not in contravention of any other Act, rules and

regulations made thereunder and are not unreasonable or exorbitant in

nature. Hence, in the light of above-mentioned reasons, the contention of the

respondent w.r.t. jurisdiction stands rejected.

G.II Obiection regarding delayed payments

52. Though an objection has been taken in the written reply that the

complainants failed to make regular payments as and when demanded. So,

it led to delay in completing the project. The respondent had to arrange

funds from outside for continuing the project. However, the plea advanced

in this regard is devoid of merit. A perusal of statement of accounts shows

Page?9 of 42 -P
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G.III Obiection
invocation

53. The respon

54.

otherwise erein like other allottees, the complainants had paid more than

B0o/o of the e consideration. The payments made by the allottee does not

match the ge and extent of construction of the project. So, this plea has

been taken j st to make out a ground for delay in completing the project and

the same b one of the force majeure.

ing complainants are in breach of agreement for non-
f arbitration.
ent has raised an objection that the complainants have not

tration proceedings as per the provisions of space buyer's

HAR
GURU

invoked ar

agreement

proceedings

incorpora

and the

Parties.

The respon

application

agreed that

provisional

Complaint No. 1567 of 2019

hich contains provisions regarding initiation of arbitration

in case of breach of iagreement. The following clause has been

w.r.t arbitration in the buyer's agreement:

" 20 Arb tration: Any disputes, dffirences or disagreement arising out of
this Ag
Arbitra

which cannot be settled amicably, shall be referred to
on in accordance with the provisions of the Arbitration and

concilia Act, 1.996 (as amended from time to time), The Intending
Purcha agrees that the Intending Seller shall appoint a sole Arbitrator

n of the said arbilrator shall be ftnal and binding on the
venue of the arbitration shall be New Delhi ...."

ent contended that as per the terms & conditions of the

rm duly executed between the parties, it was specifically

n the eventuality ol'any dispute, if any, with respect to the

ooked unit by the complainants, the same shall be adjudicated

through arb

jurisdiction

tion mechanism. The authority is of the opinion that the

f the authorily cannot be fettered by the existence of an

arbitration ause in the buyer's agreement as it may be noted that section

79 of the Act

within the pr

ars the jurisdiction of civil courts about any matter which falls

rview of this authority, or the Real Estate Appellate Tribunal.
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Thus, the in ntion to render such disputes as non-arbitrable seems to be

clear. Also,

in addition

time being

judgments

tion BB of the Act says that the provisions of this Act shall be

the Hon'ble supreme court, particurarly in National seeds

Limited v. M. Madhusudhan Reddy & Anr. (2012) Z SCC 506,

Complaint No. 1567 of 2019

and not in derogation of the provisions of any other law,for the

n force. Further, the authority puts reliance on catena of

been held that the remedies provided under the consumer

t are in addition to and ngt ih,,;derogation of the other laws in

uently the authority wouldlnot be bound to refer parties to

en if the agreement between the parties had an arbitration

r, in Aftab Singh and ors. v, Emaar MGF Land Ltd and ors.,

no, 707 of 2015 decided on L3.0T.ZOL7, the National

sputes Redressal commission, New Delhi (NCDRC) has held

tration clause in agreements between the complainants and

not circumscribe the jurisdiction of a consumer. The relevant

roduced below:

"49. su to the above view is alsa lent'by Section 79 of the
recently enacted Real Estate (Regulation and Development) Act,
2016 short "the Reql Estate Act"), Section 79 afthe said Act reads
as foll,

"79. Ba of jurisdiction - No civil court shall have jurisdiction to
any suit or proceeding in respect of any matter which the
or the adjudicating officer or the Appellate Tribunal is

entertai,

em by or under this Act to determine and no injunction shall
be gran
tqken or
this Act.

It can
jurisdic
Estate

us, be seen that the said provision expressly ousts the
of the Civil Court in respect of any matter which the Real

wherein it

Protection

force, cons

arbitration

clause. Fur

Consumer

Consumer D

that the arb.

builder cou

paras are

Authori,

by any court or other authoriet in respect of any action
be taken in pursuance ofany power conferred by or under

ulatory Authority, established under Sub-section (L) of
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Section 20 or the Adjudicating Officer, appointed under Sub-section
(1) of
under
Hence,

77 or the Real Estate Appellant Tribunal established
'tion 43 of the Real Estate Act, is empowered to determine.
view of the binding dictum of the Hon'ble Supreme Court in

A.A my (supra), the matters/disputes, which the Authorities

GU

he Real Estate Act are empowered to decide, are non-
notwithstonding an Arbitration Agreement between the

such matters, which, to a large extent, are similar to the

under
arbitra
parties

circu
the a

dispu falling for resolution under the Consumer Act.

56. uently, we unhesitatingly reject the arguments on behalf
ofthe ilder and hold that an Arbitration Clause in the afore-stated
kind of . ts befrueen the Comploinant and the Builder cannot

ibe the jurisdiction of a Consumer Foro, notwithstanding
ndments made to Section B of tfie Arbitrotion Act."

55. While con ering the issue of maintainability of a complaint before a

consumer f, rum/commission in the fact of an existing arbitration clause in

the builder uyer agreement, the Hon'ble Supreme Court in case titled as

M/s Emaar MGF Land Ltd, V. Aftab Singh in revision petition no. 2629-

30 /2018 in civil appeal no. 23 572-23513 of 201.7 decided on 10.12.2018 has

upheld the aforesaid judgement of NCDRC and as provided in Article 1,41, of

the Constitution of India, the law declared by the Supreme Court shall be

binding on all courts within the territory of India and accordingly, the

authority is bound by the aforesaid view. The relevant para of the judgement

passed by the Supreme Court is reproduced below:

" 25. This Court in the series of ,iudgments as noticed above considered
the provisions of Consumer Protection Act, 1986 as well a.s

Arbitration Act, L996 and laid down that complaint under Consumer
Protection Act being a special remedy, despite there being an

arbitration agreement the proceedings before Consumer Forum have
to go on and no error committed by Consumer Forum on rejecting the
application. There is reason Jor not interjecting proceedings under
Consumer Protection Act on the strength an arbitration agreement
by Act, 1996. The remedy under Consumer Protection Act is a remedy
provided to a consumer when there is a defect in any goods or
services. The complaint means any allegation in writing made by a
complainant has also been ex'plained in Section 2(c) of the Act. The

Page 32 of 42
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by
by
prov

QSN
'ced above."

Therefore, i view of the above judgements and considering the provisions

authority is of the view that complainants are well within their
rights to k a special remedy availabre in a beneficial Act such as the

Consumer P otection Act and RERA Act, 2016 instead of going in for an

arbitration.

the requisi

ty under the consumer protection Act is confined to complaint
sumer es defined under the Actfor defect or deficiencies iaused
service provider, the cheap and a quick rimedy has been
led to the consumer which is the object and purpoie of the Act

Is shall not be considered while calculating any delay and
idered as force maieure as per crause 9 of space buyer,s

ffiHAB
ffieunur

of the Act, th

plan appro
shall be co

ence, we have no hesitation in holding that this authority has

jurisdiction to entertain the complaint and that the clispute

does not req ire to be referred to arbitration necessarily.

G.IV Obiection by the respondent that the period of getting building

agreement.

57. The complainants were allotted the unit in the project of respondent namely

'centra-one' on 21.lz.2ooz against total sale consideration of

Rs.7B,6B,680/-. The allotment of unit was made under construction linked

payment plan and the complainants paid a total sum of Rs.6B,7 l,l39.BO /- in
pursuance tq space buyer's agreement executed between the parties on

15.06.2009. fhe possession of the said unit was to be offered by the

respondent-bruilder to the complainants by the respondent has contended

that the periQd of delay for getting building plan approvals shall nor be

considered while calculating any delay and shall be considered as force

majeure as per clause 9 of the agreement dated 15.06.2009. The possession

unit was to be offered by the respondent-buirder to theof the allo
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complainan

agreement.

in approval

by 31.12.207t as per clause 2.1 of the space buyer's

is contended by the respondent builder that there was a delay

f building plan by DTCP, Chandigarh by one reason or other.

The respo ent contended that an application was made to DTCP,

Chandigarh

the same w

r getting required building plan approvals on 29.05.2008 and

re approved subject to 3 minor deficiencies on 30.07.2008. In

pursuance o

27.08.2008

concerned a

delaying du

company ap

on 09.10.20

that, respondent company submitted revised building plans on

after complying with the deficiencies pointed out by the

thority. However, the finalii'clearance of building plan keeps on

to one reason or other such as payment towards EDC, demand

letter towa s administration charges, payment towards labour cess, etc.

Due to suc delay by the DTCP in clearing approval, the respondent-

company, rted the construction without waiting for concerned approvals.

demand letter was issued by the DTCP of Rs.7,37,1,5,792f - onAs a result,

account of u authorized construction. Finally, on 12.01.201,8 building plan

approvals granted by the DTCP and subsequently, the respondent-

lied for grant of occupation on 29.07.2017 which was granted

B. As per clause 2.7 of the buyer's agreement, the due date of

possession of the subject unit was 3L.L2.2011. The authority is of the

considered view that if there is lapse on the part of competent authority in

granting the required sanctions within reasonable time and that the

respondent was not at fault in fulfilling the conditions of obtaining required

approvals then the respondent should approach the competent authority for

gettingthis time period i.e.31,.1,2.2011 till 19.1,1.201,8 be declared as'zero

Page 34 of 42 
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and the

G.V Objection

59. The respon

H. Findings on relief sought by the complainants.

Page 35 of 42
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iime period

time being,

provisions the Act.

the project

payment. T

also given b

in payment.

Rs.52,94,00

lLandFY2

plan on pag

such as EC,

is to be mad

Assuming t

instalment r

respondent

from 680/o

by respond t in his reply that more than t7o/o allottees failed to make

timely paym

to default of

nts but stake of other 89 o/o allottees cannot be put on stake due

ther allottees. Thus, plea taken by the respondent is devoid of

merits and erefore, rejected.

for computing delay in completing the project. However, for the

e authority is not considering this time period as zero period

ndent is liable for the delay in handing over possessiorl as per

Complaint No. 1567 of 2019

rding delay in payments by various allottees.
ent has contended that there has been delay in completion of

s subsequent number of allottees has failed in making regular

respondent also stated that a'Timely Payment Discount'was

the respondent to encourage timely payment and avoid delay

It is further submitted by the complainants that a discount of

/- and Rs.88,99,000,/- was availed by the allottees in Fy 2010-

1,1,-tZ respectively. T'he authority is of view that as per payment

no. 51 ol'complaint, only an amount of 50/o and various charges

C, CD, IFMS, SF, etc. were payable on offer of possession, which

on or before 3L.03.2011 as per clause2.1. of buyer's agreement.

ely delivery of unit by the builder-respondent, only last

ould have been due by that time and discount offered by

as subsequently declined the non-payment rate by the allottees

1,1,0/o from FY 2010-11 to FY 2011-12. As per details provided

t6
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60. In the pres

project and

HAR RA
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v. Direction

Complaint No. 1567 <tf 2019

Relief sou by the complainants:

respondent to pay delay interest on paid amount of Rs.

68,71.,1,3 .80/- from 3t.l2.z0Ll along with pendenre lite and furure

interest ll actual possession thereon at the prescribed rate.

respondent to quash the demand of pLC of Rs.3,09,0 oo /-.

Direct th respondent to quash the demand of increased charges of EDC of

Rs.1,51,

respondent to immediately hand over the possession of unit in

ndition.

made to the respondent for restraining from raising any fresh

demand increased liability

lief that respondent be directed to pay delay interest on
paid amo
pendente I
prescribed

nt complaint the complainants intend to continue with the

are seeking delay possession charges at prescribed rate of

interest on ount already paid by them as provided under the proviso to

section 1B(1

"Section 7

1B(1). rf promoter fails to complete or is unable to give possession of an
enl plot, or building, -

that where an allottee does not intend to withdraw from the
he shall be paid, by the promoter, interest for every month of

till the handing over of the possession, at such rate as may be

35

t of Rs. 6B,7L,L:39.80/- from gl,.lZ.ZO1_L along with
: and future interest till actual possession thereon at the
te.

of the Act which reads as under: -

- Return of amount and compensation

Pro

proj,

dela

ibed,"

Page 36 of42
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61,. Clause 2.1 the space buyer's agreement (in short, the agreement;J dated
L5.06.2009,

below:

provides for handing over of possession and is reproduced

'2,7,
"The

to the in
clause 9

ntrol of the company as per crause 9. It is a rare case, where
uilder has clearly specified a date for handing over of
is welcoming step. Therefore, due date of possession comes

ion of the said premises shail be endeavoured to be derivered

!::! :::r!:::: b{,31st Decem_ber 2011, however, subject to

Agreem
rcrein and strict adherence to the trriini iiriii"rT of thet by the Intending purchaser.,,

62. The respon nt promoter has proposed to handover the possession of the
subject uni by 31,.12.201L subject to unforeseen delays beyond the
reasonable

respondent

possession. I

out to be 31. 2.201,1,.

63. Admissibility of grace period: The space buyer's agreement was executed
on 15'06'2009 and as per claus e 2.2 of the said agreement, the promoter has
proposed to deliver the possession of the said unit by 30.06 .201,2.In the
present case, the promoter is seeking 6 months'time as grace period. The
said period of 6 months shall not be granted as the possession clause clearly
states that the promoter will give the possession of the said unit by
30.06.201,2 i.e.; 31,.1,2.201,1, prus 6 months grace period for getting
occupation certificate and completion certificate. It is a matter of fact that
the respondent did not applied for getting said occupation certificate and
completion certificate within stipulated time i.e.; 31,.06.2012. So, as per
settled law one cannot be allowerl to take advantage of his own wrong.
Accordingly, this grace period ol' 6 months cannot be allowed to the
promoter at this stage

Admissibility of delay possession charges at prescribed rate of interest:
The complainants are seeking deray possession charge and proviso to

section LB provides that where an allottee does not intend to withdraw from

Page 3Z of 42 ':'"\
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the project,

delay, till th

and it has

reproduced

Rule 75.

(1) For
(4)
the

The legislatu

provision of

interest. The

and if the sai

practice in all

Consequently,

date i.e., 04.08

will be margin

The definition

provides that

allottee,

e shall be paid, by the promoter, interest for every month of
handing over of possession, at such rate as may be prescribed
n prescribed under rure 15 0f the rures. Rure 15 has been
under:

'rescribed rate ofinterest- [proviso to section 12, section 7g
:^".b: ::': ::{2 : :: ! s u b s e i t i o n 6 ij iy, 

", 
t i o n 7 e J,hr.n-yyngt, of proviso to section ti; ,ritiiii'i, ,niruo-sections

i!,{ l:{:., ::, : r,! ! : th e,, i n te re s, ;; ;i; r a tu p r e s c r i b e d,, s h a t t b e'tate Bank of India highest marginar cist of rending rate -;';:,"
' | ;,'r{;,' ; : :::,y : ::',y; y^11 

1v 31 
i, i, y m a r s i n a t c o s t or t e n d i n s(MCLR) is not in ,se, it shott:i'e ,;;;';;;'tb;':;;tr;"ir:;;:fl

ng rates which the State'Banik of Ind'ia mayfixfrom time to time'ing to the general public,

in its wisdom in the subordinate legisration under the
le 15 .f the rures, has determined the prescribed rate of
te of interest so determined by the legisrature, is reasonabre
rule is followed to award the interest, it wiil ensure uniform

C CASCS,

e rate of interest chargeabre from the ailottee by the
promoter, in of default, shail be equar to the rate of interest which the
promoter shall be liable to pay the ailottee, in case of defaurt. The rerevant
section is rep uced below:

"(za) "interes

as per website of the State Bank of India i.e.,

' the marginar cost of rending rate (in short, M.LR) as on
2021 is @/.39070. Acr:ordingry, the prescribed rate of interest
I cost of lending rate, +Zo/o i.e., @9.30V0.

of term 'interest' as defined under section 2(za) of the Act

me.ans the rates of interest payable by the promoter or the
s the case may be.

Explanation. For the purpose of this clause_
O the rate

case of
promote

r interest_ chargeable from the allottee by the promoter, in.*:,!!: t!.rt,l.be equat to the ,rt, iy interest which the

\j
shall be liable to pay the allottee, in iirc of default;
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charged at

which is the
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69. On conside

executed

unit was to

promoter in

over possess

of the unit

over the

compliance of

to section 1BI

such the al

w.e.f. from du

two months i.

with rule 15 o

HAR RA
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(ii) the
da
dt

the
da
pa

made by bot

the authori

section 11(4

as per the ag

period of 6 m

applied for o

nterest payable by the promoter to the allottee sha, be from thethe promoter received the amount i, ony part thereof tiil thethe amount or part thereof and inteist thereorl is refunded, andnterest payabre w th? a,ottee to the promoter sha, be from thethe allottee defautts in payment to tln[ promoter till the date it is

terest on the delay payments from the complainants shall be
e prescribed rate i.e., 9.300/o by the respondent/promoter
me as is being granted to the comprainants in case of crerayed

arges.

tion of the documents.ay€ilabre on record and submissions
the parties regardi.ng contravention of provisions of the Act,
is satisfied that the respondent is in contravention of the

[aJ of the Act by not handing over possession by the due date
rement. By virtue of clause 2.1, of the space buyer,s agreement
een the parties on 15.06 .2009, the possession of the allotted
delivered within stillurated time i.e., by 31,.r2.2011. The grace
nths is not allowed to the respondent as the promoter has not

pation certificate within the time limit prescribed by the
e space buyer's clause. Therefore, the due date of handing

n was 31-.12.2011. Trhe respondent has offered the possession
n 1,9.1,""L.2018 after obtaining occupation certificate on

09.10.2018. A rdingtry, it is the failure of the respondent/promoter to fulfil
its obligations and responsibilities as per the flat buyer,s agreement to hand

ion within the stipurated period. Accordingry, the non-
e mandate contained in section r1,(4)(al read with proviso

) of the Act on the part of the respondent is established. As
is entitled for delayed possession charges @9.30% p.a.

date of possession i.e., 3l.lz.z011till offer of possession plus

; 19.01,.2019 as per proviso to section 1g(1) of the Act read
the rules.
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70. Section L9[

so it can be

including but

this is subject

possession is i

possession cha

31.12.201 1 tiil ;

(Ie.11.2018)

Accordin gly, it

responsibilities

possession withi

the mandate co

1B[1) of the Acr

allottee shall be p

Page40 of42 S\
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subject uni

certificate. I

by the com

possession o

certificate on

of natural jus

date of offer o

to the complai

pracfically he

and

the

RAM

0) of the Act obrigates the ailottee to take possession of thewithin 2 months from the date of receipt of occupation

a-rr;;;;
etent authorify on 09.,0 .20L8. The respondent offered the
the unit in question to the comprainants onry on 1g. L1.2018,
id that the comprainants came to know about the occupation
/ upon the date of offr:r of possession. Therefore, in the interest
ce' the comprainants shourd be given 2 months,time from the
possession' This 2 nronths' of reasonabre time is being given
ants keeping in mind that even after inilmailon of possession,. HvoJs,)DluII

has to arrange a Iot of logistics and requisite documents
'ot Iimited to inspect.ion of the compretery finished unit but
to that the unit being handed over at the time of taking
r habitabre conditio,. It is further crarified that the deray

s shall be payabre from the due date of possession i.e.
e expirSz of 2 months from the date of offer of possession

ich comers out to be i1g.01,.2A1,g.

the failure of the lpromoter to furfir its obrigations

s per the agreement dated L5.o6.2oog to hand over
the stipurated period. Accordingry, the non-compriance of

ned in section I1(4)(aJ read with proviso to section
n the part of the respondent is estabrished. As such the
id' by the promoter, interest for every month of delay from
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72.

ii.

iii.

Hence, the

i. The resp

iv.

in the d sheet,

ossession i.e., 31,.12.2011 ti, 1 g.01.201g, atprescribed rate i.e.,
per proviso to section 1Bt1) of the Act read with rure 15 0f the

Directions o the authority

thority hereby passes this order and issue the forowing

HAR RA

due date of

9.30 o/o p.a.

rules.

directions un

cast upon the

sec 34(f) of th

complai

of 2 mont

arrears of

within 90

The compl

to the resp

dent is rrirected to pay the interest at the prescribed rate i.e.
9.300/o pe annum fbr every month of delay on the amount paid by the

er section 37 0f the Act to ensure compriance of obrigiltions
romoters as per the function entrusted to the authority under
Act:

ts from due date of possession i.e. 31..1,2.2011 ti, the expiry
from dhe date of offer of possession i.e.; Ig.01.2019. The

nterest accrued so far sha, be paid to the comprainants

from the date of this order as per rure 1 6(2) ofthe rures.
nants are arso directed to make payment/arrears if any due

3o
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dent at the equitabre rate of interest i.e., g.300/oper annum.
The respo ent sha' not charge anything from the comprainants which
is not part o the buyer's agreement.

The cost im d during the proceedings on either parties be incruded
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The ndent sha, not charge anything from the comprainants which
part of the agreement, however, hording charges shari not be

cha by the promoter at any point of time even after being part of
t as per law settred by Hon'bre Supreme court in civir appear

no. 386 -3BBe /2020

ds disposed of.

File be consi

is not

Mem
rs,,k xu
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