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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 428 0f 2021
Date of first hearing: 04.05.2021
Date of decision : 20.07.2021

1. Rajan Sharma
2. Charu Sharma
Both RR/o0- D-22, Greenwood City, Sector-46

Gurugram, Haryana- 122002 Complainants
Versus

1. Advance India Pvt. Ltd. .~ 1" N\

Regd. Office: 232B, 4. ,[l%or Ok«hl_  Indugtrial,

Estate, Phase-11I, New Delhiz122002 ==

2. Anant Raj Ltd. ~ g 1% *"é

Regd. Office: Plot no. CP- 1 SectorBWIMT Ma‘hesar, : Respondents

Haryana Al gf_ . w ey

CORAM: \ELNL | | VA,

Shri Samir Kumar oDy Member

Shri Vijay Kumar Goyal s & REV 7 Member

APPEARANCE: A DL g 72

Adv.Siddhant Tyagi A B & % KW 5 dvocate for the complainants

Adv. MK Dang Ve ; Advocate for the respondents
" ORDER b

The present complaint dated 19.02.2021 has been filed by the
complainants/allottees under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana

Real Estate (Regulation and Development) Rules, 2017 (in short, the rules)
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&2 GURUGRAM

Complaint No. 428 of 2021

for violation of section 11(4)(a) and 13(1) of the Act, wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions to the allottees as per the flat buyer’s

agreement executed inter se them.

A. Unit and project related details

2

The particulars of the project, the detalls of sale consideration, the amount

paid by the complainants, date of‘RIfg;ﬁaﬁggl handing over the possession,

!T"“\

?w% =

e
homaet 1
e el

2 119001" 2011 dated 28.12.2011 valid
L till;27u"
| 100:2¢

till 28,07 '2:0,'24 of 7.8625 acres
Namenflicensee Anantraj Industries
- Ltd and Others

i

«201 for project area of
acres;

‘Nan e;of licensee- Rose Realty Pvt.
Ltd.and Others

5. |HRERA  registered/

registered

Registered vide no.
259 0f 2017 dated 03.10.2017

RERA registration valid up to

31.12.2022

6. Unit no.

Unit- 0107, Ground floor
[As per page no. 37 of complaint]

7. | Date of allotment letter

30.06.2018
[As per page no. 37 of complaint]
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Unit area 790.83 sq. ft. (super area)
9. | Revised unit area 796.54 sq. ft.
10. | Payment plan Construction linked plan

[As per page no. 38 of complaint]

11. | Date of execution of unit buyer’s | Not executed
agreement

12. | Total consideration Rs. 96,48,126/-
[As per page no. 38 of complaint]

T Rs75,85,600/-
5:;[ As:per page no. 47 of complaint]

13. | Total amount paid by the
complainant

14. | Termination letter

- ] ﬁ

the complainants booi(eql threefcom”mer%xal Shops ’WI%h respondent no. 1 in
“AlIPL Joy Square” in SectorEGBA GLgrugram T e ".-nf the shops booked by
the complainants were 3‘3,8 sq ﬁ:,, 318 Sq. th 732@’sq ft. and against which

N
acknowledgement no. 048, 049 82 0§Q dateﬁ 25 11.2013 were given by

respondent no.1. Theggomplamants%pald an amo' a of Rs 2,54,400/-, Rs

2,54,400/- & Rs 5,85 600/ towards thg@bgokmg amount for the respective

% % %
y g @ g T
B £ (el | %

shops. 78S \Y

That in November 2017, representative of respondent no. 2 called upon the
complainants and told them that since the commercial project is being
developed by them, fresh bookings would have to be done through them.
Hence, they asked the complainants to share with them the details of the

earlier bookings done with respondent no. 1. The complainants shared the
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details vide email dated 27.12.2017 which was acknowledged by respondent
no. 2 vide email dated 28.12.2017. On 25.05.2018 respondent no. 2 told the
complainants that instead of three shops as booked by them earlier, only two
shops could be allotted to them. They refunded the booking amount of the
three shops made earlier to the respondent no.1 and a fresh booking amount
of Rs 5,08,800/- vide cheque no. 0994—54 dated 14.06.2018, and an amount
of Rs 5,85,600/- vide cheque no. _.0«9&;@55 -dated 14.06.2018 was paid and

}. I
consequently an allotment letteytks;‘ j":

‘ 30 06.2018 was issued for two
shops viz. unit no. 116 (GF) :—mdﬁl jq «107%{(}1%

That on 13.11.2019 respm;deet ng Zasent é’u emall to the complainants
asking for a payment of Rs 5003/- for generatlng an online challan for the
registration of the ‘bu;lden—buyer agreement Ehegcqmplamants vide email
dated 18.11.2019 & 06, 02 20,20 responded tp the above mentioned email
and requested respondent: ,ﬁo.§2 to. ?gﬁd theﬂ,cﬁpy of the ‘builder-buyers
agreement”, so that it cou%%d b?, rgog\%e'thmugh@g%fore getting it registered.
That on 26.02.2020 a de;nancf of S 370T 3312&?;; (including tax) was
received by the com_play@rj%algts.;,-frq?r_r;'\ resp.gr}d.;gpét I__no. 2 stating it to be
outstanding against the pa;fnent of thmevuhit ;10. &GF-107 and overdue since
February 25, 2020. Further, a second reminder for the demand was raised
on 07.03.2020.

That on 01.04.2020 the complainants received an email from respondent no.

2 informing them that the registration work of the ‘builder-buyers
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agreement’ would be deferred till 15.04.2020 probably because of COVID-
19.

That on 04.04.2020 the complainants received a demand notice termed as
‘Pre-Termination Letter’ from respondent no. 2 asking for the payment of
the outstanding amount against the ‘unit no. GF-107" within 10 days of the
receipt of letter. Further, on 13.04.20_29_ the complainants again received an

okl

email asking them to send the regi &%mount of Rs.5003/- for the said

i “,sgnhdetg
complainants on 23.05. 2020 agalpst the;?rbltrag} termmatlon of the “unit
‘Unit” without executlng thé “bu1lderfbuyer ]agreement The complainants

visited their office on 27 05 2020 ahd on 28.05 2020, respondent no. 2

]
=

ﬁw\ﬁ“w

agreed to set aside the termmatlon of the sho /unit and sent an email to the
Eluld,er -buyer agreement’. The

respondents also inforg_ne.d %Eh? complalnaptsihagﬂggarea of the “Unit/ shop:

GF-107" allotted to them h:’:lS beeﬁ in&reased. The super area which.-was

73.47 sq. mtr. /790.83 sq. ft. for unit: GF-107 was increased to super area

74.00sq. mtr. / 796.54sq ft.

That on 03.06.2020, the complainants wrote to respondent no. 1 to revise

the payment plan of the ‘shop/ unit no. GF-107" as per the area increased
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super area, Further, two cheques amounting to Rs.5,003 /- each, was sent by
the complainants on 06.06.2020 vide speed post for the registration of the
said “unit/ shop no. GF-107” and “unit/ shop no. GF-116”.

That on 10.06.2020 and 23.06.2020 respondent no. 2 sent an email stating
that in the letter dated 06.06.2020, they have received only one cheque.

From 03.03.2020 to 10.11.2020 the complainants made multiple attempts

personally to again and again givg;-tﬁ ques for registration of the two

shops. However, respondent no. 2 refus fqd%c’o accept the cheques and till date

has not registered “umts/shop GF rgld7 allattfd xo them. The frustration of

the complainant can be seen in migw of ’theh “1’@%;@55 dated 13.07.2020 &

\

21.07.2020. {5 f AN Y | é

%
| i
i‘s g

| e %& i ' i
That the complainantsfffé wvarlous

7 é
” @

ocgas;ons h_ke on 19.10.2020 and

?

10.11.2020 asked respondeﬁt ?o 2 to get th %qusgcratlon of the “builder-

buyer agreement” of the “um”tﬁshop I'}F 1@7 a;ﬁl give the revised payment

plan for the changed area of the un?g%t Qut I:he reqqest of the complainants

wwwww

seems to have fallen on. deal’§ ears.’ Respondent no. 2 was avoiding the
registration of the “bu{lder%buyer ag_r,e_eme_m;”’lan_déiél\lée_gally insisted upon the
payment of the arbitrary dués. 1 -

That the complainants are ready and willing to pay the price/ installments
of the “unit/ shop: GF-107" allotted to them and to abide by the terms of the

agreement, provided they are first given/ shown the “builder-buyer
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agreement” and the revised payment plan of the new/ amended area of the
“unit/ shop no. GF-107" proposed to be allotted by them.

That the complainants have every reasonable apprehension that despite the
complainant’s willingness and readiness to pay the price of the “unit” as
agreed upon, the respondents are likely to terminate / cancel their allotment
of the “unit/ shop no. GF-107" as they are likely to sell it in the market at a
higher price, thus putting the cowpl "”7;@,1155{1;0 irreparable loss and injury to

E‘k‘
their rights. Such cancellation/ erm

et (PN
Y Al

respondents would be unfalr, unllﬁge}'ag atnd Wlthﬂut any sufficient cause.

That the respondents. af‘e requlre&,

‘ss.s%

to. J':Je rﬁstrgined from terminating/
cancelling the allotmeflt of “umt/ gbop no. GF—Id‘V'% gade in their name. The
respondents have ke;ﬁt ’ihe complamants 11? dark apout the area and the
terms and conditions oFthe ‘Fbu1lder-buyer a%cee%ment” of the “unit/ shop no.

GF-107" allotted to the compléinanf? _:__anc} Have %een illegally insisting on

'tted grave deficiency on

payment for the same. Th% resj ;
its part and adopted ulffalr trade p- 2 ctlccgﬁb Famngj.o adhere to area of the
“unit/ shop no.GF-107". as xallqtgéegl ?0\3h¢- ;C%,mpflsméﬁts and concealing the
terms and conditions of | the “builders buyer agreement” from the
complainants. There has been a deliberate misrepresentation on part of the

respondent regarding the construction of the project comprising the “unit/

shop GF-107" booked by them.
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GURUGRAM Complaint No. 428 of 2021

That according to section 4(h) while making the application for registration
of the project the promoter has to provide the particulars of the carpet area
of the ‘unit’ proposed to be sold. The respondents have not provided the
information regarding the carpet area of the “units” proposed to be sold nor
have they provided any information of the same to the complainants.

That section 13 of the Act provides that no deposit or advance more than

10% ought to be taken by promoté."mthqut first entering into agreement

a8l s
for sale and getting it reglstered 'I,‘s%];ag@z @lso provides that the “Agreement

U

for sale” shall also specifys tb&da@? and the,,q manner by which payments

towards the cost of the«apartfment@lot or“bulldlhg as the case may be, are
é{ 4 4 ! 1 """ ;

to be made by the allgtﬁées But in the mstapt case respondents have been

:é

incessantly demandlng gayment from the com :Jlamants which is more than

10% of the sale conSIdér‘atlon of the umt/ s};op vwithout first providing to
the complainants the “bulldé;‘-buyer agreement and getting it registered.
That section 14 of the Act prov1des provxded that the promoter may make
such minor additions or nlteratlons [whlch cqes not include increase or
decrease of the area of the nnitj as 1na§f'bé:1neéeéi_5nf'y due to architectural and
structural reasons duly r.e‘com.mnndéd and verified by an authorized
architect or engineer after proper declaration and intimation to the allottee.

But no such intimation was given by respondents to the complainants before

increasing the area of the “unit/ shop” allotted to the complainants.
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i

That as per section 15 the Act casts an obligation upon the promoter that it
shall not transfer or assign his majority rights and liabilities in respect of a
real estate project to a third party without obtaining prior written consent
from two-third allottees, except the promoter, and without the prior written
approval of the authority. But the respondent no. 1 who had initially taken
the license to develop the project and had even taken the advance bookings

.xfa,

of the “units” has transferred the ﬂf§ agmg lizbilities in respect of the real

n énece 'ssary consent and approval.

estate to respondent no. 2 witho

g
.....

to be punished under sectlon 61 6fthe same. w

W
)
il

That the directors of the respondents and. ass maatéd companies were in
charge of and were respon&%le to the§§compajly .f@r the conduct of the
business of the company'and were in con$en’gJT (oﬁ%};ance knowledge of the
offence. The offence committed by ihg;n 15 atébbutable to their neglect and

hence they are guilty of the offence and are be Jlable to be proceeded against

—
e

- _F
o

and punished accordlngly; £ 5 A9 H g
The respondents keptithe cbmplgihailf; in darl;; i@bfﬁuﬁhe construction of the
project and has been taking the payment for the same illegally. The
respondents have committed grave deficiency on its part and adopted unfair
trade practices by failing to deliver to the complainants the flat/unit as

promised by them. The respondents have failed to fulfil his obligation u/s

11(4)(a) of Act.
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22. That the respondents have committed various breaches of Act and are liable
to be punished for the same under the Act. The respondents have also
adopted unfair & malpractice in allotting and confirming the sale of “unit/
shop no. GF-107" due to which the complainants have been put to mental
stress and harassment. The respondents have verbally told the complainants

that they will terminate and cancel the allotment of “unit/shop no. GF-107"

T

made in their favour as the samej g ?llkgly to fetch better price for them

in the market.

The complainants have soug};;: fqllowmg rehef(sg

(i) Direct the respondeﬁits te be restt‘amed from tgrmlilatmg/ cancelling the
allotment of ”umt/ shop no: GFw-107" ‘*mada m their favour. The
complainants are ready_;and W1111ng__ to paysfor the said “unit” after the

registration of the "b’ui1d‘ensfBuye'f@*ﬁ‘greem*eﬁﬁ:?':‘

(ii) Direct the respondents to be restramed from ahenatmg or re-allotting the
“unit/ shop no: GF- 107” to an '-“fthlrmpersorgaféer terminating the allotment

of the complainants. - ™S 1 N/
e I 1 i —— _‘“.l“ll'

(iii) Direct the respondenEs to get tﬁelh?‘“ﬁuilders:-buyers agreement” of the

SRR

E
L

“unit/ shop no: GF-107" registered in the name of the complainants.

(iv) Direct the respondents to take the payment of the “unit/ shop no GF-107"
after getting the “builders buyers agreement” ragistered and on the revised

payment plan due to change in the area of the said “unit”.
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(v) Direct the respondents be directed to compensate the complainants with

23.

24,

25

Rs 5,00,000/- due to the mental stress and harassment caused to them by
the respondents and further due to the expenses bore by the complainants

for getting his rights adjudicated Act.

On the date of hearing, the authority explained to the respondent/promoter

and complainants about the contravention committed in relation to section

11(4)(a), 13(1), 19(6) and 19(7) -q_ff‘thg?_ﬁ:c_t to plead guilty or not to plead
s

R 4 i ’}_N&%ﬁ g
and has made oral submlsglons Ho

«;e e

submitted by the respor
E. Jurisdiction 0fthé%§tho§t§
E.I Territorial ]urlsdicthxn% | ! | ;
As per notification no. 1 /92/%“2517 I“I'CP éaﬁ*eéﬁri 12.2017 issued by Town
and Country Planning Departr};ent&@e ]grgggég;lon g{ Real Estate Regulatory
Authority, Gurugram shall bé: entl}e Gurugram Dj,stmct for all purpose with
offices situated in Gurugram. In the fpfrlesentfcaws;e,% the project in question is
situated within the planning areé of Gurﬁigt‘am District, therefore this
authority has complete territorial jurisdiction to deal with the present
complaint.

E.Il Subject matter jurisdiction
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26. Section 11(4)(a) of the Act provides that the promoter shall be responsible

to the allottee as per agreement for sale. Section 11(4)(a) is reproduced as
hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to
the allottees as per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all the apartments,

plots or buildings, as the case may be,-to the allottees, or the common
areas to the association of aHotre S‘dr thi °competent authority, as the
case may be; IO S 7

The provision of assured returns 1,5‘ ar ;ﬁfhe builder buyer’s agreement,
as per clause 15 of the BBA. dat ' ﬂccorrdmgbz, the promoter is
responsible for all obhgqtfons/re %oﬁsrbfhtggs c’ng functions including
payment of assured ret:ﬁ’ms as pmvgqléd*:ﬁé@w?der Buyer s Agreement.

Redvy

Section 34- Functmn; theAuthom;y \

34(f) of the Act prowdgs to ensure compliance oftne pb!fgarmns cast upon
the promoters, the aﬂottees and the reai estate agents under this Act and
the rules and regu!atmns mad@ rhereunder ™.

¥ v: .
i B

27. So, in view of the provisions of the Act quoted above the authority has
.:.: gr § (w& r . - F 4
complete jurisdiction to dec1de the complamt r egardlng non-compliance of

g et L

"l

obligations by the promoter leavmg aSIde cc»mpensatlon which is to be

‘@

decided by the adjudicating ofﬁcer lf pursued by the complamants at a later

stage. ~1 I YA

7\ |
F. Findings on the relief sought by the complainants

Relief sought by the complainants:

i) Direct the respondents to be restrained from terminating/ cancelling the
allotment of “unit/ shop no: GF-107" made in their favour. The
complainants are ready and willing to pay for the said “unit” after the

registration of the “builders-buyers agreement”.
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(ii) Direct the respondents to be restrained from alienating or re-allotting the
“unit/ shop no: GF-107" to any third person after terminating the allotment

of the complainants.

(iii) Direct the respondents to get the “builders-buyers agreement” of the

“unit/ shop no: GF-107" registered in the name of the complainants.

(iv) Direct the respondents to take the payment of the “unit/ shop no GF-107"

after getting the “builders buyers- agreEment” registered and on the revised

5

payment plan due to change in ‘t"h réa of the said “unit”.

(v) Direct the respondents to compensa{%’? e*&omplainants with Rs 5,00,000/-

1H

due to the mental sgress and hé‘rasﬂsmeiat ‘caused to them by the

e ‘} &%’;@&
respondents and further (fue to the”expeﬁses horﬁe’by the complainants for

%ws 2
i

getting his rights adjudfcated as per Act

mw%ﬂﬁ?

F.I Finding on relief thgé% respondents be &1re<:ted to execute “builder

buyer’s agreement" and to accept payment made towards
? 3 45 (s
consideration of allottedwun,lt._ —— 1}1%-'

o
L= i

28. In the present complaint, the comylamants mtend to continue with the

project and is seeking rehef under tpe ,@&Ctl ﬁ g13(1) of the Act. Sec. 13(1)

proviso reads as under._ [ ' PA

- . {l i,

“Section 13: - No deposit or advance to be taken by promoter
without first entering into agreement for sale.

13(1). A promoter shall not accept a sum more than ten percent of the
cost of the apartment, plot, or building as the case may be, as an
advance payment or an application fee, from a person without first
entering into a written agreement for sale with such person and
register the said agreement for sale, under any law for the time being
in force.
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B HARERA

In the present case, the complainants have paid an amount of Rs.5,85,600/-
towards consideration of unit/shop no. GF-107, which is less than ten
percent of total sale consideration. But it is to be noted that aforesaid
provision of Act, provides that no advance or deposit to be taken by
promoter before entering into an agreement, which further provides as

promoter shall not accept a sum more than ten percent of consideration

from a person without first enteglngfnt" afwrltten agreement for sale. It is

clear from bare reading ofprov151é;; %:f&

?*‘W;g
3

c,g hat it provides a bare basic limit
of ten percent for executmg bu1lder buyer sg agreement that at any cost

p -’"‘m
amount collected by the buflder/premoter shal] npt exceed ten percent

unless a buyer’s agreement is executed mter—se partles but not a concrete

limit as a matter of rlght that abullder buyer agreemelgt can only be executed

& i
.§?‘°" ‘9.’*9

after getting a minimum ten percent conmdei?a‘tlof towards unit concerned.
F.Il Finding on relief that respenden;s be restralned from terminating/
cancelling the allotment of "umtf shop no: GF-107” and be restrained
from alienating or reeallottmg the “unit/ §;hcpp$g1'o:::.GF-107" to any third
person after terminating the 'a_llotment of the (;Omplainants.

The complainants he;e paid an amount of Rs.5,85,600/- towards
consideration of unit/shop no. GF-107 against total consideration of
Rs.96,48,126/-. There is default on part of complainants towards payment
of consideration of the unit. Whereas counsel for respondents stated at bar

that the unit cannot be kept blocked for a long period of time. But the fact
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cannot be ignored that there was a delay on part of respondents in execution
of buyer’s agreement and moreover, the complainants have tried to reach
the respondents to get the buyer’s agreement executed which is evident
from page 56 to 63 of complaint. Therefore, a reasonable time must be given
to the complainant to realise the payment towards consideration.

F.IIlI Finding on relief that respondents be directed to compensate the

complainants with Rs 5,00,00 v

harassment.

The complainants are clalmmg cgf):fl:[iénsatlon in the present relief. The
éf "‘ ‘r'e' '\

authority is of the view t@aﬁ it is 1mportarrt to understand that the Act has
@ " *2
clearly provided 1nterest and compensation as separate entitlement/rights

g g

which the allottee can clalm For clalmmg compensagon under sections 12,

.o«s

14, 18 and section 19 of the Act the complamants may file a separate

) ”, 33 g -'I

complaint before Ad]udxcatlt;g Qfﬂcer un%de;&se(.tlon 31 read with section 71

of the Act and rule 29 of the rules

»»»»» &%

On consideration of tbe documeﬁt@ ay@llabi“ m;; rggord and submissions

'I“"&i

made by both the partles regardmg contraveptlon of provisions of the Act,
the authority is satisfied that the complainants and the respondents are in
contravention of the section 19(6), 19(7) and section 13(1) of the Act
respectively, by not making payment towards total consideration on

unit/shop and by not executing builder buyer’s agreement.

Directions of the authority
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33. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority under

section 34(f):

. The respondents are directed to execute buyer’s agreement with
the complainants of the allotted unit within a period of 10 days
according to provision of sec 13(1) of Act.

ii. The complainants are also directed to pay outstanding dues, if any
within 10 days according to provision of sec 19(6) of Act.

iii. The complainants are also directed to pay equitable interest at the
rate of 9.30% per annum on such delay payments according to the

provision of sec 19(7) of Act.

34. Complaint stands disposed of.

35. File be consigned to registry.

V.l —
(Samikumar) (Vijay Kumar Goyal)
Member Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 20.07.2021

JUDGEMENT UPLOADED ON 10.12.2021
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