HARERA
o) GURUGRMﬂ Complaint No. 4646 of 2020 J

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 4 4646 of
2020

Date of filing complaint: 15.12.Z0Z0

First date of hearing : 11.01.2021

Date of decision f 14.10.2021

L. | Mrs, Snehbala Scod

2. | Mr. Munishwar ChanderSood

Both R/o: 297, Deerwdad’ . Nirvana
country, South city 11, ﬁwmﬁuma Complainants
@\ ”-*ersus
M/s Spaze Tﬂjﬁ' ;P/ It.ratFEdmﬂ:Ed ALA
R/o: UG-39, Upper Ground floor, Somdutt
chambers-I1 E',r gt aji Cama-Place, New Delhi
110066 ,'
C/o: Spaze i.S T 47, Gurgaup hna
Road, I:.T:urg.atdg\‘;?i ﬁﬁa I /;ﬂ Respondent
 CORAM: ~
| Shri Samir Kumar, 3 ,'1 B _ | Member
- Shri Vijay Kuma ﬂoﬁaf AYS "~ | Member
| APPEARANCE: |
Sh. Amarjeet Kuntar {1‘:&1.':1.‘.1 cate) Complainants
| Sh. JK Dang (Advocate) Respondent

ORDER

The present complaint has been filed by the
complainantsfallottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
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Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
rules and regulations made there under or to the allottee as per

the agreement for sale executed inter se,

Unit and project related details

The particulars of the project, the.delajis of sale consideration, the
amount paid by the cumplmna_pits “‘tta’te of proposed handing over

the possession and delay perf"pifﬂ'ﬁ'iy have been detailed in the
following tabular for "Gﬂ.i,s-—-; i G2\

S.No Heads J - 'u "' "" =—— InFnrnmEl_un

- (5] Y

l. | Project name dnd locati nn "E.paza priw at4"

\_ lfi | | sector- B4, village sihi,
- Gurugram

2, | Project area \ » iy 4 “Ltﬂ"[jl‘arres,

3. | Nature of the project™. 'J = F Group housing complex

4, | 26 of 2011 dated 7
25.03.2011valid up to
24.03.2019

5. | Name of licensee \_/ | . . Smt. Mohinder Kaur and

Ashwinl Kumar
6. | RERA Registered/ not registered | Registered

vide registration no. 385 of
2017 dated 14.12.2017

RERA Registration validupto | 31.06.2019

7. | Unit no. 073, 7th floor, tower B3
[Page 47of the complaint]
8. | Unit measuring (super area) 12070 sq. ft.
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9. | Revised area 2275 sq. ft.
[As per offer of possession at
page no.117 of the
complaint]
10. | Date of approval of building plan | 06.06.2012
|Page 74 of the reply]
11. | Date of allotment letter 03.08.2011
|Page 38 of the complaint]
12. | Date of execution of builder | 21.01.2014
| | buyeragresment [Page 44 of the complaint]
13. | Total sale consideration | - -'?f i Rs.86,89,906/-
""flr ‘| (As per payment plan on
,fﬁ%%h page 40 of the complaint)
14. | Total amount id:, Hyr f ‘I.‘h:: Rs.86,83,374/-
complainants -H‘E' __f"," b Uﬁ per statement of
25/ Voo Faceoufitsdated 31.03.2021 at
< page 81 of the reply)
15. | Payment pi#{f { Construction linked payment
[Page 40 of the complaint]
16, | Duc  date 21.07.2017
possession \ +| Calculated from the date
Clause 3fa): The d -_'tjﬁaﬁment
to hand over the possessian, of th. Grace period is allowed
apartment w ——"
SRR R A
period of & '
approval of b plans urqfu q.f
signing of this n !?Frﬁ:'
is later T
17. | Offer of possession 01.12.2020
| [Page 117of the complaint]
18. | Occupation Certificate 11.11.2020
[Page 116 of the reply]
19. | Delay in delivery of possession 3 years 6 months 11 days
till the date of offer of possession
plus two months i.e.01.02.2021
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Facts of the complaint:

The complainants were induced into buying the said unit and
accordingly applied for the unit vide application dated 30.03.2011
believing the promise of timely delivery of unit and upon
assurance that the project shall be developed within a period of 3
vears and the delivery/possession shall be given to each of the
applicants by 2014,

That it is pertinent to mention here that the respondent was
neither having the zonal p'laﬁhi*p']:i"mval or the building plan
approval on the said dat;, huﬁr‘kﬁ‘eki" ﬂl!splte that had sold the unit
to the rumplainantyf@‘@_smﬂpgaﬂg; ule;.ﬁhad all the requisite
approvals for the $aTr.l complex. That inviting application for the
said project ftsellfﬁﬂﬁlllﬂgal in nature since on, the day of inviting
application for t -ﬁﬂi pr;uerzt, ﬂte respundentwas not having the
building plan app val '

The complainants Mﬁﬁfﬁ'ﬁ'munﬂas-ﬂf the beoking were allotted a
unit No. 073 on the floor 7, tower B-3-tentatively measuring 2070

sq.ft. in the project ﬁ'ivﬁat ¥ Tha'r the total mnsideratiun as per
the allotment lett& w*a.t: Rs. 86, 89 906/

That it is pertinent to mention here that on the date of allotment
made to the complainants, the respondent was neither having the
zonal plan approval nor the building plan approval on the said
date, however despite that had allotted the unit to the
complainants representing that they had all the requisite

approvals for the said complex.
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The respondent, thereafter in the month of November, 2011 sent

across the buyers agreement vide letter dated 19.11.2011 asking
the complainants to send across the signed copy within a period of
1 month from the date of receipt of the same. That it was
categorically mentioned in the said letter that upon failure to do
the same, the allotment will be treated to be cancelled. The
complainants accordingly signed the copy of the buyer's
agreement and delivered the signed copy of the same at the Ops
office within a period of 1 mﬁnﬁ,ﬂn{l sometime in the month of
December, 2011. Thus in thé&wtﬁaﬂe the date of execution of
agreement is deemed he l‘ith December, 2011 and not as
fraudulently put acr ‘sa:-y t'ﬁ'e réspanﬁ’ent in the agreement.

J il P

That it is pertirgrél;_t mentin'n here that the respondent has
fraudulently ]]utea;r s the date as 21/01/2014 as the date of
signing of agreement Iifiéh is categorically disputed and denied
herein. That the ' &sg_nugent beiﬂg aware: that the date of
agreement is necessary. l;n ﬂe;er]'nlne the date of handing over the
possession has fr:amll:!ujlariljl..r pﬂt‘z‘crﬂss a date nf January 2014 so
as to save the hat}llit;,l n'f EI],rears dE!E}ﬁ, which eannot be allowed.
That the agreement-was of year 2011 is also evident from the fact
that the stamp eéhﬁﬁshe'di on the said agreement is of November
2011,

That as per clause no.3(a) of the builder buyer agreement, the
respondent had agreed to deliver the possession of the flat within
36 months from the date of approval of the huilding plan or from
the date of signing of the buyers agreement whichever is later.

That in the present case since the BBA was of year 2011 and thus
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the date of building plan becomes relevant for calculating the date

the possession and 36 months has to be calculated from the date
of building plan approval.

That as already stated in the present case the date of handing over
the possession has to be taken from the date of approval of
building plan ie. 06.06.2012 and thus the respondent was
supposed to handover the possession on or before 06.06.2015.
Even considering the 6 mnmhi-graca period, the respondent was
supposed to handover the passg;lpnuf the unit by 06.12.2015,

That one of the assurances. gnﬁ; ‘bji"”the respondent which infact
was the reason to bu éﬁm@ﬁ‘t}uwas that the property shall be
developed within me{'él;ii:rul&tﬁdﬂma and the delivery /possession
shall be given to ia&ﬁ.f the applicants by ]'uly 2014, Though the
buyer agrnﬁmer%ﬂ,pp{aﬁﬂm that the delivery schedule of the
apartment would “be| within 36 months - from signing the
agreement or the ﬂq;?\uf bullditigplan approval. That the
respondent has failed to h‘anﬂﬂvef the pussesslun even as per the
buyer agreementaand, thehsau;e,gi;glrgd on na.Jz 2015 (Including

L L7

6 Months grace pmqﬂ][ 3

The complainants hiﬂfuﬁlit&ﬂ For the construction linked plan. That
o S L
the stages of payment that was fixed by the respondent was as

follows:;
5L No. | AMOUNT STAGES
1 5,84,937/- Registration
2 B8,12,727/- { Within 60 days of the registration
3 698,832 /- | Within 120 from the date of booking or issue of
Builder Buyer agreement whichever is later
4 869,958/~ | Casting of Basement floor Slab
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5 3.24,124 /- | Casting of ground floor Slab
& 8.69,960/- | Casting of 2t floor Slab
7
d

524,124/~ | Casting of 4" floor Roof Slab
8,29,374/- | Casting of Bth floor Slab
9 524,124 /- | Casting of 10t floor Roof Slab
10 6,54,666/- | On completion of brick work within the apartment
11 |524,124/- | On completion of electrical and plumbing
12 349416/- | On completion of internal plastering within the
apartment
13 574,124/~ | On completion of flooring within the apartment
14 | 3.49,416/- | On offer of possession

That the total consideration of the apartment as per the BBA was
Rs. 86, B9, 906/-. That it is: Pgr-ﬂnmt to mention here that the
complainants have a!re,a;ﬂy ntfa:;éia payment of Rs B5,83,374/- as
on date and has pai I.I;:ruent of" Dn‘-:umplennn of flooring
' whlch pﬁs la.ﬁt"rmsedm the year 2015 and
the notice of pusaé&:én [thmugh denied) hax been raised after a

lapse of more 1::11%1:% rs theredfter, | < |
1

That several dema,ltwds '-vet-'e ﬁa[sed by the rﬁpnndem on account
of stage wise f:unshqﬁl#m:’i_’-uﬁm}g profect; though they were not
entitled to the same and the l,",'ﬂ!'ElEj ainants continued to pay as per
the said demand: tﬂkingl I:h.'at the construction must be in full
swing as claimed ti'mﬁra\épd“n&ant. “

S—

within the apartm

That from the deﬁ;;nﬂs;,ﬁlsiq by the OF, the camplainants were
under the bonafide belief that the construction was in full swing
and the respondent will be able to handover the possession in
time, since the payments were being made as per construction
linked plan and the phone calls from the builder had always
painted a very rosy picture, hence the complainants continued to

make the payments. That the complainants have as on date made
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a payment of Rs 86,83,374/- being almost 100% of the basic sale

consideration amount.

That the complainants sometimes in January, 2016 out of curiosity
visited the site of the respondent to check the development of the
site and was taken aback and shocked to see the development
stage therein and realized that the demands raised by the
respondent were not as per the construction and the respondent
had cheated the complainants by the raising such illegal demand
intimations. The stage of the r.‘gnsl:t!uctmn was much delayed as

'''''

shown or claimed in the demﬁﬂﬂ EEHH‘S

That it is pertinent ?ﬁeﬁﬁjmhjm that the timeline of July, 2015
for delivery and hau:.dm’g over of possﬂssiun of the property in
question was of p‘i’ime importance and 'based on such
representation %ru:l1 Eﬁl.;ﬁangesr the ﬂpﬂ}ﬂlﬂﬁ'@l‘ltﬁ applied for
allotment and updﬁﬁllﬂ.ﬂi;&ntfmﬁtinued ta makt the payment in a
timely manner, whicﬁ};hf?{ﬁpcmdau continued to receive. The
time thus was the essence.In this agreement.

That despite sevéral protests and Bbjections, the Opposite Party
being in a dominant position continued to collect payments from
the cumpiainanﬁ;; hyglﬁng threats of cancellation and forfeiture,
and threatening to ]w}r. heavy interest on all delayed payments.

under duress and coercion, the complainants continued to make

all payments.

That the complainants visited the site again in the first week of
September 2019 i.e. after having paid almost 100 % of the total
sale consideration. The complainants were shocked to see that the

actual work for the construction of his apartment was far away
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from completion even though possession was supposed to be
handed over in 2015. That the flat that had been partly
constructed by the respondent, was not in conformity to the

standards and plans as provided in the brochure, various publicity
material or the representations made by respondent at the time of
collection of payment in 2011..

That despite the project not being complete in all respect, the
respondent issued a Notice of pessession vide email dated 05th
December, 2020 whereby t@e}ﬁ.ﬁpndem has now demanded an
illegal demand of Rs.20,08,7 Z'I' /~in addition to Rs.2,42,500 as pre-
serve demand bifurca qa{r fﬁt E; pe:tlnant to mention here that
the demands rais ﬁ;.r ‘the respnntlent ds ‘per said notice of
possession is tntaﬂ&fﬂﬁgal and untenable in the.eves of Law. That
as per the terms pam&ntplan opted by the complainants,
they were just sum ta Pay a%um of Rs. 3:49,416/- on the final

notice of pussessm’q“hﬂivtver the respondent in order to extract

more money is dernam:fing. axnrbltant TI].ﬁnE].F which was never

=

agreed upon by the cnmplalnafﬂs

That the details néthﬁ I,ue’gacl demand raised by the OP is extracted
herein below whi::h are as under;

‘H-._-"' o

Nature of charges as | Amount Comments

per Notice of

possession

| Previous Outstanding | Rs. 90180/- The said demand is illegal

I{ml:!udingEST since as per the demands

'| raised by the OP, there was
no due other than the

of possession. That the
Complainants were not
supposed to pay any VAT

I demand at the time of Notice

Page 9 of 31



HARERA

- GUHUGW Complaint No. 4646 of 2020

Charges since the lability of
the same accrued upon the
Complainants because of the
delay in handing over the
ssession of the unit.

Baslc With GST 11,66,476/- This demand is totally again
illegal since as per the
payment plan the only
demand which the
Complainant was laible to
make the payment was of Rs
Rs. 3.49.416/- as the fnal
Notice of Possession
demand. The OF is charging
the said also on the basiz of
the revised area of the unit
from 2070 to 2275, That no
iushhcatinn has been
ded by the OPF as to the
Wpcrense in the area
pertinent to

LI Ll &tﬂ” If‘Y.I:ﬂt"ll: this has been
A1 eiau;.r and Infact has

. l ..hee q Ae just to extract

qnqr: money from each of
Lth

This-demand is also illegal
[including 33 _ . has been raised to
water, sewer & Meter \ ~ |iovercharges the
charges with GST ! ;:H.E'ﬁnmplainants. It is humbly

submitted that the cost of

}ﬂ A T‘a;" Electrification was included

in the basic cost price and
also In @ddition EDC AND

L [T 17 TVIDE charges collected by the
GLJ r"l L_J ' 1 0P"inclades the cost under
the said heads and thus the
same Is untenable and

illegal.
Miscellaneous charges | 17,700/- The said demand is also
with G5T lllegal and no justification

has been given as to the
nature of miscellansous

charges
Interest  (as  on | 313751 The sald demand Is again
30.11.2020) with gst illegal since there was no

delay in the payments and
thus the question of interest
does not arise.
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22. The respondent did not have a sanctioned site plan and necessary

permissions especially environmental approval etc. as on the date
of allotment or at the time of signing of the agreement. That the
complainants deposited his hard-earned money, in the hope that
he will have a bigger house to live in. The respondent has failed to
deliver possession to the (complainants) within stipulated period
of 36 months. That the complainants visited the project site and
marketing office of the respﬂ‘m;leut where the office bearers of
developer represented the hrq&mre sitemap, payment plans,
amenities, and speciﬁcauuns ThE:f assured that the project will be
delivered with spetgﬁﬁ%ﬁtum! anr.l ‘amenities by October 2016

C. Relief sought by t:ﬁqc?rmplalnants;

23.

24,

The co mplainants have saught following relief(s);

i. Direct the res]lungqht to pay the deaned possession charges
with effect from ﬂ{,l:";ﬂﬂlﬁ

ii. Direct the res;mnden‘t‘m issues a fresh notice of possession as
per the BBA and to considerthe daté of building plan approval
as the date of ealeulating the felayed possession charges

i

iii. Direct the respondent to handoverthe possession of the unit,
after adjusting the delayed possession charges as per RERA.

Reply by respondent
That the complainants have been allotted apartment bearing no.
073 on 7th floor located in tower B3 having tentative super area

measuring 2070 square feet (hereinafter referred to as "said

unit") in the project being developed by the respondent in the
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project known as privy at 4, sector 84,Gurugram (hereinafter

referred to as "sald project”) as per terms and conditions of the
buyer's agreement dated 21.01.2014

That the complainants have completely misinterpreted and
misconstrued the terms and conditions of said agreement. So far
as alleged non-delivery of physical possession of the apartment is
concerned, it is submitted that in terms of clause 3(a) of the
aforesaid contract the time period for delivery of possession was
36 months excluding a gram!periﬁ!d of 6 months from the date of
approval of building plnnsﬂ;@iﬁgﬁ_@f execution of the buyer's
agreement, whichevgﬂ@]ﬂaﬁﬂ@gﬂ p_rpe allottee(s) having
strictly complied ﬁ%ﬂ:""aﬂteﬁs anE canditions of the buyer’s
agreement and nc’ftige;ng in défaﬁlt of any pravision of the buyer’s
agreement including Il‘emltfﬁ'ﬁ&e,'nr all amuﬁrj& due and payable
by the allunee[si'ﬁhﬂsf' the agreement as per the schedule of
payment incﬂrpurﬁtg:il'{p_% the buyer's agreement. It is pertinent to
mention that the app&léﬁhﬂﬂﬁ'rﬁfﬂpmﬂwi of building plans was
submitted on 26.08.2011 and the approval for the same was
granted on ﬂﬁ.Dﬁ%DﬁLﬁefihﬁ‘e}ﬁhe time paifn'n-:i of 36 months
and grace perlndl_aﬁ-ég;ppths #,sfip ulated in ﬁle contract has to
be calculated from-06.06.2012 subject to the provisions of the

buyer's agreement,

That it was further provided in clause 3 (b) of said agreement that
in case any delay occurred on account of delay in sanction of the
building /zoning plans by the concerned statutory authority or due
to any reason beyond the control of the developer, the period

taken by the concerned statutory authority would also be
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excluded from the time period stipulated in the contract for

delivery of physical possession and consequently, the period for
delivery of physical possession would be extended accordingly.
That for the purpose of promotion, construction and development
of the project referred to above a number of
sanctions/permissions were required to be obtained from the
concerned statutory authorities, It is respectfully submitted that
once an application for grant of any permission/sanction or for
that matter building plansﬁqﬂiﬁg plans etc. are submitted for
approval in the office of an;rq,g?farutpry authority, the developer
ceases to have any "'ﬂ"t“’fr \ 'm.rer the same. The grant of
sanmunsjapprnvalﬁ"w;ﬂ 'ﬂﬂ}" su:h app]mat:nn;’pian is the
prerogative of the ::nnterned Etﬂtutﬂf’jf authuﬂt}-’ over which the
developer cannot gqﬁse any-influence. As fa;-;a:s respondent is

concerned, it has dil []1 y and 51]1EL‘1'E1:|F prur&u&ﬂ the matter with
the concerned st Elﬁl \authorities for nbmlnlng of various

permissions/san rm:rns\

That in accordance w1th mntrac’tual covenants incorperated in
said agreement %1& spah -::f-jﬂ time, which was consumed in
obtaining the fnllume appruva]s,."sancnnns deserves to be
excluded from the pértmd agre-ed between the parties for delivery

of physical possession: -

Date of
Nature of | submission of e o of EStiue ol
5. ; Sanction of consumed in
Permissio | application for :
no n/ sraiit of permission/gr obtaining
| Appreval | Approvel jsance ant of permission /appr
e approval oval
Environme Re-submitted
1 | nt 30.05.2012 under ToR & years 11 months
Clearance (Terms of
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reference) on
06.05.17

Environme
it
Clearance
re-
submitted
under ToR

06.05.2017

04.02.2020

Z Years 9 months

Loning
Plans
submitted
with
DGTCP

27-04-11

03.10.2011

5 months

Building
Plans
submitted
with DTCP

k7
z&.nﬂ.,zfrrxﬁéﬁ
25 14

Pl

; R

S e
‘_:.|_"l|

fﬁfu 06.2012

L

9 months

Revised
Building
Plans
submitted
with DTCP

(>

08.2019% |25

e
} 1\, N TN
f2.2020-

12 months

PWD
Clearance

1 month

Approval
from Deptt.
of Mines &
Geology

Approval
granted by
Assistant
Divisional
Fire Officer
actng an
behalf of
commission
er

1 month

d1.07.2016

4 months

Clearance
from
Deputy
Consarvato
r of Forest

05.09.2011

15.05.2013

1% manths

Aravali
NOC from
DC Gurgaon

10

05.09.2011

20.06.2013

20 months
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28. That from the facts and circumstances mentioned above, It Is

29,

comprehensively established that the time period mentioned
hereinabove, was consumed in obtaining of requisite
permissions/sanctions from the concerned statutory authorities.
It is respectfully submitted that the said project could not have
been constructed, developed and implemented by respondent
without obtaining the sanctions referred to above. Thus,
respondent has been premngagl_,ky circumstances beyond its

o TR

power and control from undaﬁ’taking the implementation of the
said project during the Eﬂ':ne p:-;.i'i:n;i: Il;dimted above and therefore
the same is liable l;p %’ c{ud:d anﬁ”m.;ght mot to be taken into
reckoning while J& ting. the p-eﬂud ok, EIE ‘months and grace

period of 6 m as has been explicitly) provided in said

agreement, - 1
\z\(1 | |
Thatitis pernnentt-:r rhf.ntmn that it was categnnca]l_v provided in

clause 3(b)(iii} of the’ sh:itL ag,rﬁmenp that in case of any
default/delay by the a]lul:tees in_payment as per schedule of
payment [n:nrp:%:ltgd-ﬁ tﬁaﬁ:tﬂ.ﬂrrs *Egrtaﬂment, the date of
handing over of pnssess:fm would be extended accordingly, solely
on the deuelnpe‘t‘f‘ dis::l-etinn Hll the' paymient of all of the
outstanding amounts to the satisfaction of the developer. Since the
complainants have defaulted in timely remittance of payments as
per schedule of payment, the date of delivery of possession is not
liable to be determined in the manner alleged by the

complainants.
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In fact, the total outstanding amount including interest due to be

pald by the complainants to the respondent on the date of
dispatch of letter of offer of possession dated 01.12.2020 was Rs.
16,73,892/-. Although, there was no lapse on the part of the
respondent, yet an amount of Rs. 2,83,137 /- was credited to the
account of the complainants.

It is submitted that the complainants consciously and maliciously
chose to ignore the payment requeEt letters and reminders issued
by respondent. That it is perﬂn?ig_t-'m-mentmn that respondent had
submitted an application fur?grant of environment clearance (o
the concerned stamtqzzgf authuﬁgr.tln the year 2012. However, for
one reason or the Jﬂg&!}ﬂl‘fﬂﬁ?iﬂﬂ 't:iq:ﬂll_:ﬂs_tances beyond the
power and control“of respondent, the aforesaid clearance was
granted by Minls&rﬁﬂ Environment, Forest & Climate Change only
on (04.02.2020 de;pjteadue diligence hawng béen exercised by the
respondent in thTs f}hg‘ﬂfd The issuance of an environment
clearance referred to ibg{a w_as ;{pre;mndi tion for submission of
application for gTant of u:::upaﬁnn certi Fca te.

That It is furtherﬁsﬁ{amittéd 1tftal'. 'thg respﬂntlam left no stones
unturned to r:urnF'[E"lf ti'le construction ar:tlﬂt_',-f at the project site
but unfortunately due to thE outbreak of COVID-19 pandemic and
the various restrictions imposed by the governmental authorities,
the construction activity and business of the company was
significantly and adversely impacted and the functioning of almost

all the government functionaries were also brought to a standstill.

That since the 3 week of February 2020 the respondent has also

suffered devastatingly because of outbreak, spread and
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resurgence of COVID-19 in the year 2021. The concerned

statutory authorities had earlier imposed a blanket ban on
construction activities in Gurugram. Subsequently, the said
embargo had been lifted to a limited extent. However, in the
interregnum, large scale migration of labour had occurred and
availability of raw material started becoming a major cause of
concern. Despite all odds, the respondent was able to resume
remaining construction/ development at the project site and
obtain necessary appmuajsﬂgln‘g,ﬁqcﬂnns for submitting the
application for grant nfnccuﬂa;‘],gin Jg.eptlf'cate

That the Hon'ble au ﬁ.%k also n::-ns:clerate enough to
acknowledge the 91;{_23 ngw_lfecliuf the jm:]demm on the real
estate industry aru:l -resultantly issued ardarfﬁirectmn to extend
the registration m;u'.l *:umpllebiﬂn, date or the tevised completion
date or extended ;::;rmqlieldun date by 6 mnni:hs & also extended
the timelines cnncmﬂtﬁy*fnmﬂ%tatutury cmnnlian ces vide order
dated 27.03.2020. lt,\haﬁ ;urther been reported that
Haryana Government has decided to grant mnramrlum to the
realty industry DMP{%@TH& inmmst pgm&nts for seven
months to September 3{] 2020 for-all-existing projects. It has also
been mentioned extélllshray in press r:mrernge that Moratorium
period shall imply that such intervening perfod from 01.03.2020

to 30.09.2020 will be considered as "zero period”,

It s submitted that the respondent amidst all the hurdles and
difficulties striving hard has completed the construction at the

project site and submitted the application for obtaining the
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occupation certificate with the concerned statutory authority on

16.06.2020 and since then the matter was persistently pursued.

It is further submitted that occupation certificate bearing
no.20100 dated 11.11.2020 has been issued by Directorate of
Town and Country Planning, Haryana, Chandigarh. The
respondent has already delivered physical possession to a large
number of apartment owners. It needs to be emphasised that
once an application for lssuanc-a of occupation certificate |s
submitted before the mnc#;ﬂeq competent authority the
respondent ceases to have arﬁ"%tml over the same,

That the mmplainaytﬁ\mﬁ‘é‘rggﬁérﬂd possession of the unit in
question through | ]Etter of offer “of possession dated
01.12.2020.The chm‘phinants were called upon to remit balance
payment inciudlng:gﬁlayed payment charges and to complete the
necessary I’urmalftﬂ’s cl:mum;-ntﬂtmn anm:? for handover of
the unit in ques‘[*iqm iy them li,mﬂ.ravet, the complainants
intentionally refrained- .__fr_um . Qﬂmpieﬁng their duties and
obligations as enumerated in the buyer's agreement as well as the
Act, S Ve DAY

The complainants be.put to strict proof of the allegations levelled
by them. [tis wmr;g ;nhd:d enied that in the present case the date of

execution of buyer's agreement is to be presumed to be 19% of
December 2011 and not 21* of January 2014,

(i) That the duly executed buyer's agreement dated 21% of
January 2014 had been sent back to the complainants by the
respondent after execution. No objection in this regard was

raised by the complainants.
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{ii) That the period of delivery of physical possession in the

present case was to commence from the date of approval of
building plans, subject to other limitations clearly contained
in the covenants forming part of the said agreement. The said
period was not to commence from the date of execution of
Said Agreement. Therefore, the respondent did not stand to
derive any advantage by delaying the execution of Said
Agreement,

(iii) That without prejudice to, l"ﬁe- rights of the respondent and
without admittlng{aﬂkndr‘%dﬁﬁg the legality or correctness
of the frivolous all tlunsﬁl'evellﬂd by the complainants , it is
submitted that n‘u’f’m[ﬁﬁ for challengmg the legality of
said agreemgﬁa_tj }#1ncludmg but not Eﬂuﬁﬂed to date of its
execution hEiS.EH]]lTEd long ago. The allegations levelled by
the cumplal@sﬁamjtha result of afterthought. In any case
the same are ab,a.r.;ﬂutﬂly in mnﬁﬂquenﬂﬁ! and irrelevant for
determining the quh’[s and- nhﬂgatmnﬁ of the parties and for
adjudication of present litigation:

37. The reply to the Ell&aﬁ'&ns lesielhthj} Ifhe cémplainants in the
corresponding paragraph of the complaint is as under: -

Previous Dul&tamling [Iru:lud] ng GST): -

It was clearly provided in clause 6 (viii) of the said agreement that
all taxes, levies, assessments, demands or charges levied or
leviable in future on the land or the buildings or any part of the
complex would be bored in and paid by the apartment allottee (s)
in proportion to the super area of the apartment. That thus as per

contractual covenants incorporated in the voluntarily and
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consciously executed said agreement, it was incumbent upon the

complainants to make payment of HVAT amount. The
complainants are liable to pay Value Added Tax (VAT), under the
Haryana Value Added Tax Act, 2003, as applicable to Said Unit
agreed to be purchased by the complainants from the respondent.
Actually, in the year 2003, the Government of Haryana enacted
the Haryana Value Added Tax Act, 2003 (hereinafter referred to as
the Act for short), with the object to provide for levy and
collection of tax on the MGlztg_umhasE of goods in the State of
Haryana and matters mci::len]::i&fhl::hﬁ.pﬂrn and connected therewith.

That accordingly, keepi:_ﬁg}n méflrﬂf the (nterest of the apartment
owners in all its ,pj:?@m‘.s. Ll:tlﬂl?e rajqéhndgnt availed of the said
scheme by filing i : Epﬁli:aﬂnn and deciarﬁﬁuﬁ under the same on
8.12,2016. The issue with.regard to Ieg;_itirri;fncf of demand of the
developer pertal;i;:r;g tfq F#T%ES? has been E:-;a{;nined threadbare
several Fnraftrihu;i‘a_is' atwarious times. It has been held that the
terms and cnnditjun"slqlitﬂi;hﬁuéa;l:;ﬂ irv_the apartment buyers'
agreements are sacrosanct and the validity thereof with regard to
payment of FﬁT;}:ﬁﬁ‘ Iﬂ“:%in&;l:-i:efqﬂesﬁﬁ’neﬂ "'by the apartment
purchaser. It has_.,furﬂ;er_ :ﬁelen held by this honourable authority
that where the alﬁ:arﬁneht ir;ti}rer's agreements has been executed
prior to coming into force of Real Estate (Regulation and
Development) Act, 2016 the parties are bound to fulfil their
contractual obligations and cannot question the covenants in light
of the aforesaid statute. It has been held in such cases that the
developer is well within its right to seek payment of charges
prescribed under the buyer's agreement from the apartment

purchaser.
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Electrification Charges, Vat, Water, Sewer And Meter Charges
with GST: -

It was specifically mentioned in clause 5 [ii) of the said agreement
that the complainants would be liable to pay charges for bulk
supply of electrical energy, as well as any amount spent towards
additional transformers, substations or any other transmission
line as may be demanded by the respondent from time to time.
Thus, the aforesald demand -was legitimately raised by the

complainants. r;,;-.;f,

It was spedﬂcally nf{ frhune:fl.-jnfrlausa 3 {c] [v) of the said
agreement that the. scu plainan‘-ts would be:liable to pay all dues
towards stamp Elum charges, registration -charges, incidental
expenses for regisufai:lnmulegal expenses for registration and all
other dues as may: heuiamandad by the' respondent. Thus, the

aforesaid demand wﬁs fegfﬁmal;el}' raised hy the respondent.

i E REGY, 3
That even nmerﬁdsé Fﬂﬁiagﬁéf%?nls'!::tit.l:m:f!umplainants are
absolutely confused .and self-destructive. On one hand, the
complainants  have ‘relied upen the terms and conditions
incorporated in the said agreement and at the same time
inexplicably, the complainants have alleged that the notice
offering possession ought to have been in conformity with the
model agreement as provided in the Haryana Real Estate
(Regulation and Development) Rules, 2017. The so-called model

agreement |s not binding and operative between the parties.
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38. Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint
can be decided on the basis of these undisputed documents and

submission made by the parties.

E. Jurisdiction of the authority:

39, The plea of the respondent regarding rejection of complaint on
ground of jurisdiction stands rejected. The authority observes that
it has territorial as well as subjacunattcr jurisdiction to adjudicate

the present complaint for thﬂ Iﬁﬁtﬁ[& givf:n below.

E.1 Territorial jurisdlftfnn

7 29
As per notificatio rﬂﬁﬂ?" ?awl? 1TEP’ dafed 14.12.2017 issued
by Town and Eu y Planning DEpartmﬂni;, the jurisdiction of

Real Estate He%::ja? Authurity._ Gurugram; shall be entire
M

Gurugram Distri all ‘puﬁ:-use with “offices situated in
Gurugram. In the p‘t-'es'antltase the project:in question is situated
within the planning 'ﬁr&ﬂ’ of Gurugram’ district. Therefare, this
authority has ::m#pll;gte éerrfl;p_hlﬂ 1urisdi-::tlnn to deal with the

present complaint.
E. Il Subject mg&gt__‘ lu risdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall

be responsible to the allottee as per agreement for sale. Section
11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or ta the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance of
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oll the spartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(0) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-

compliance of obligations “hﬁ the promoter leaving aside

compensation which is to be de:ided by the adjudicating officer if
l"‘r'- ] I'Il 1 Wh
pursued by the co mplalnants at a later Stage.

F. Findings regarﬂﬁg’i:elleﬁnug]lt by the"mmplainants'
'S |
Relief sought b}’éﬂmfumpialuants Direct the respondent to pay

interest for delay Emsqssmn charges at pI'ET-FEI.ﬂlI;g rate of interest.

F.1  Admissibility of l:lela.].r puss:&siun charges,

In the present Eﬂmplh “the, .g;qmplainants intends to continue

with the projec tﬁi }5 segking delay pussﬁﬁmn charges as
!i:ﬁnsti :i secﬁun 18(1) of the Act. Sec. 18(1)

proviso reads as u,pdgr.

provided under

Section 18: - Return of amount and compensation

If the promoter fails to complete or is unable to give possession of
an apartment, plot or building, -

.......... PRSI TTaST S

Provided that where an allottee dogs not intend to withdrow from
the project, he shall be paid, by the promoter, interest for every
month of delay, Uil the handing over of the possession, at such rate
as may be prescribed
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At the outset, it Is relevant to comment on the preset possession

clause of the agreement wherein the possession has been
subjected to all kinds of terms and conditions of this agreement
and the complainants not being in default under any provisions of
this agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions are not only vague
and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even ﬁ.‘:tmalil:jﬂs and documentations etc,
as prescribed by the prﬂmm@p@ﬂmai{e the possession clause
irrelevant for the purpose of allbttee and the commitment date for
handing over pusse‘gﬁ( .:sﬁias"&"iﬁ’ﬁiéaﬁng'

The buyer's agre:r!m"ﬁu{ is a pwutal iegal dhﬂuﬂent which should
ensure that the r_JgPtg and liabilities of both builders/promaoters
and buyers/allottee I"-_:tfé:-‘ protected candidly, The apartment
huyer's HETEET“E“;’"@%.%W tI}IE terms that govern the sale of
different kinds of properties like residentials, commercials etc.
between the buyer and l:;l..t_f'l‘aér It is in the interest of both the
parties to have a we]ladrafted“apa rtment buyer's agreement which
would thereby protect the- ﬁghts of hnth the builder and buyer in
the unfortunate event-of adispute that may ‘arise. It should be
drafted in the simple and unambiguous language which may be
understood by a common man with an ordinary educational
background. It should contain a provision with regard to
stipulated time of delivery of possession of the apartment, plot or
building, as the case may be and the right of the buyer/allottee in
case of delay in possession of the unit. In pre-RERA period itwasa

general practice among the promoters/developers to invariably
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draft the terms of the apartment buyer's agreement in a manner
that benefited only the promoters/developers. It had arbitrary,
unilateral, and unclear clauses that either blatantly favoured the
promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.

The authority has gone through the possession clause of the
agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all lcln-:ls qﬁ-;terms and conditions of this
agreement and the cumpiairantﬁ F,ﬂlpi being in default under any
provisions of this agreeman’ts hml in compliance with all
provisions, formal }n'd dﬂﬁumqntaﬂuh as prescrihed by the
promoter. The d;-hjf;ﬁlr;g of this -:lau_m: and intorporation of such
conditions are nn:t-unbr vague and uricertain but so heavily loaded
in favour of the bt{q oter and against the allottee that even a
single default h_',:’l.,‘&tﬁe 3116’:‘:&:! in ﬁllﬁrlng formalities and
documentations etc. aﬂb*pr&qcﬁ\bahy the promoter may make the
possession clause |rrelev:an1: for the purpose of allottee and the
commitment date*,ﬂ:i# h;nﬁlné-ﬁ'\re‘r“pnsae:smﬁnl loses its meaning.
The incorporation-of such, clause (in the apartment buyer's
agreement by the p:‘u:mﬁt'c-rl Isjust to evade the liability towards
timely delivery of subject unit and to deprive the allottee of his
right accruing after delay in possession. This is just to comment as
to how the builder has misused his dominant position and drafted
such mischievous clause in the agreement and the allottee is left

with no option but to sign on the dotted lines.
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44, Admissibility of grace period: The respondent promoter has

45,

proposed to handover the possession of the unit within a period of
36 months [ excluding a grace period of 6 months) from the date
of approval and of building plans or date of signing of this
agreement whichever is later. In the present case, the promoter is
seeking & months’ time as grace period. But the grace period is
ungualified and does not prescribe any preconditions for the grant
of grace period of & months. The said period of 6 months Is
allowed to the promoter for the&ﬂg&ncles beyond the control of
the promoter. Therefore, tJ'.LE _dgia :late of possession comes out to
be 21.07.2017. JH; 1"‘“

- P, s

Admissibility of q&mjﬁpnﬂmlm charges at prescribed rate
pl

of interest: Th&ﬁu ainants are seeking delay possession

charges however, pr:{vlsn-tu&édiun 18 provides that where an
allottee does nntim:!ngl ta withdraw fram the project, he shall be
paid, by the pmmﬂ;f_-ﬁ therast fer every month of delay, till the
handing over of pn;sesslﬂn n;l:~su+;:h rate as'may be prescribed and
it has been prescnhed under ruIE 15 of the rules, Rule 15 has been

reproduced as un%&l‘ﬁ ! 2 A
Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and’ sub-section {4) and subsection (7) of
section 19]
(1)  For the purpose of proviso to section 12; section
18; and sub-sections (4) and (7] of section 19, the
“interest at the rate prescribed” shall be the Stute
Bank of India highest marginal cost of lending rate
+2 3.
Provided that in case the State Bank of India marginal cost
of lending rate (MCLR) is not in use, it shall be replaced by
such benchmark lending rates which the State Bank of
India may fix from time to time for lending to the general
public.
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46. The legislature in its wisdom in the subordinate legislation under

47.

48,

the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined by

the legislature, is reasonable and if the said rule is followed to
award the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date ie., 14.1&-.ﬁ',qﬁﬁl;fi_is'.@ 7.30%. Accordingly, the
prescribed rate of interest _ﬁi@:ﬁgéyparglnaj cost of lending rate

+2% i.e., 9.30%. 2 (A
.1-_ .J' |-

The definition of t uﬁeﬁaﬁt’ as | dEFIn“ad trnder section 2(za) of
the Act pmwdesrgﬂ ‘the rate of interest chargeable from the
allottee by the p&u_rﬁ ter, in case of det'ault.r shaii be equal to the

vhic thﬁ: promoter shall l;ieﬂmbie to pay the

allottee, in case n‘deq[aul,tx. The relevant S:—R‘tm-n is reproduced
o P
below: \‘” GV

“(za) "fr} Im.'u Hyz mrﬁ of interest payable by the

rate of interest

promoter or the o rmams the case'may be.

Expfunu on. —For the purpose of this clause—

(i}  the'rate of interest-thargeable from the allottee by
the promoters. in_cose of defatlt, shall be equal to the
rate of interest which the promoter shall be liable to
pay the allottee, in case of defoult.

(i) the interest payable by the promaoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount
or part thereof and interest thereon Is refunded, and
the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in
payment to the promater tll the date it is paid;”
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Therefore, interest on the delay payments from the complainants
shall be charged at the prescribed rate ie, 9.30% by the

respondent/promoter which is the same as is being granted to the

complainants in case of delayed possession charges.

On consideration of the documents available on record and
submissions made by both the parties, the authority is satisfied
that the respondent is in contravention of the section 11(4)(a) of
the Act by not handing over possession by the due date as per the
agreement. By virtue of ciau;ni!;g]ﬁnf the unit buyer’'s agreement
executed between the parties om 21.01.2014, The developer
proposes to hand uvgr{t];p!:egg’sggmﬂinfme apartment within a
period of thirty si Ef}]mﬂ&@s ;:jlﬂg-‘}ic[u#@ 'ablgrace period of 6
months) from the date of approval of building plans or date of
signing of this agj‘égln‘%ant whichever is later; The date of approval
of building plan ri?ﬂ"qﬁ'-?5~?ﬂ1?+ six months of grace period Is
allowed so the pnssgsﬁiﬁﬂ;_nf_t]‘reshunke_d unit was to be delivered
on or before EI.U?.EﬂTi*;?'.,;_"['hE.ﬁfegﬁEﬁdant hvas been applied for the
occupation certificate nr:“ i_?ﬂ’ﬁiﬂiﬂ and the same has been
granted by the cn@@@n&?@éﬂﬁr on 11.1 1:i2'.‘;§|2ﬂ and notice for
offer of possession-was made on-01.12,2020, Copies of the same
have been placed-on betbrd) The authority is of the considered
view that there is delay on the part of the respondent to offer
physical possession of the allotted unit to the complainants as per
the terms and conditions of the buyer's agreement dated
21.01.2014 executed between the parties. It is the fallure on part
of the promoter to fulfil its obligations and responsibilities as per
the flat buyer's agreement dated 21.01.2014 to hand over the

possession within the stipulated period.
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Section 19(10) of the Act obligates the allottee to take possession

of the subject unit within 2 months from the date of receipt of
occupation certificate. In the present complaint, the occupation
certificate was granted by the competent authority on 11.11.2020
and notice for offer of possession was made on 01.12.2020, so it
can be said that the complainants came to know about the
occupation certificate only upon the date of offer of possession.

Therefore, in the interest of natural justice, the complainants

should be given 2 months' h > from the date of offer of
'u' ﬂgﬁa’hbe time is being given to the

complainants keepin;,fr@m[ d Lhat éven after intimation of
possession practi ly;‘ h} E“as fﬂ Hn‘%ngﬂ, ﬂ lut of logistics and

possession. This 2 months’ nf

requisite ducumﬁma}m’i'ludmg g but not limited rq inspection of the
completely ﬂmsh:ml it but l;hi;i is subject to that the unit being
handed over at ‘t;lm& of tailng pﬂssejssiuh is in habitable
condition. It is fu &él@i‘iﬁed tPElt the r.lelay pussesslﬂn charges
shall be payable front. ihe;due date df possession + six months of
grace period is allowed .6:21.07.2017 till the expiry of 2 months
from the date of T guf_:"" assion (01.12:2020) which comes out
to be 01.02.202 :&E EPES%SEE 1 Aol Ak

Accordingly, t']’IE."‘I't{.:l'i‘ll'}l:dIJI'liﬂ[EﬁEE' of the mandate contained in
section 11(4)(a) read with section 18(1) of the Act on the part of
the respondent is established. As such the complainants are
entitled to delay possession at prescribed rate of interest ie.
9.30% p.a. w.ef 21.07.2017 tll the expiry of 2 months from the
date of offer of possession [01.12.2020) which comes out to be
01,02.2021 as per provisions of section 18(1) of the Act read with
rule 15 of the rules and section 19(10) of the Act of 2016.
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Directions of the authority:

Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act to ensure

compliance of obligation cast upon the promoter as per the

function entrusted to the authority under section 34(f] of the Act
of 2016:

L.

ib
1L

iii.

iv.

The respondent is directed to pay the interest at the
prescribed rate j.e. 9 Bﬂ% Pper annum for every month of
i M the complainants from due
date of possess fnﬂ Zzltlﬁ'h-ﬁ'r-rﬂ'm of grace period is allowed
i.e. 21.07.2017.dll ﬂLlﬁ 2021 e EKPlF}" of 2 months from
the date ufﬁﬁﬁp’hf pﬂ&ﬁﬁﬂ&iﬁn (01.12:2020). The arrears of
interest ace S0 far shall be paid tcl_r the complainants
within Qq -Ea I‘rﬁm thé date lBF t\‘-ns drder as per rule
16(2) of th" qus |

The cnmpla}n@:ﬂt& are,directed to pay outstanding dues, if
any, after adjusti?r&ripj [nhrg;.bfur the delayed period.
The ra ofy Inte ichargeable from the
rnmplalni:gf é%ﬁ&ﬁy E'IE' pi'ui’l'nll;!l‘tﬂflh in case of default
shall be charged aLHaE pr&scrih&d rate i.e, 9.30% by the

N L WK
respondent/promoter which is the same rate of interest

delay on the amuunt.'_:'.

which the promoter shall be liable to pay the allottee, in
case of default ie, the delay possession charges as per
section 2[za) of the Act.

The respondent shall not charge anything from the
complainants which is not the part of buyer's agreement,

The respondent is not entitled to charge holding charges
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from the complainants/allottees at any peint of time even

after being part of the builder buyer's agreement as per
law settled by Hon'ble Supreme Court in civil appeal nos.
3864-3889/2020 on 14.12.2020

Complaint stands disposed of.

File be consigned to registry.
|
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