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ORDER

1. The present complaint has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation
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of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there
under or to the allottees as per the agreement for sale

executed inter se.

Unit and project related details

The particulars of unit .dé,tﬁ!is,;_sale consideration, the amount
B
any, haye been detailed in the

paid by the :nmplainaﬁf}; proposed handing over the

possession, delay perfod, if

following tabular form:= =~ =~
| S.no. Heads_jr.?f ~ | information
1. | Project ﬁa:fm and location n 1:: ?zﬂé&ectnr 85,
\M L aa -:ﬁ,'r'g el
2. | Projectareay | | || |||12.09acrgs
Nature agm}ml?q - ]6ro up Housing Complex
a) DTCP licenseno.. - | 81072011 dated 16.09:2011
b) License valid upto-—{ 5.09.2024
¢) Name of the licensee M/SShiva Profins Private
B Ve VAN FL " g

5. | a) RERA registered/not | Registered

registered |

b) Registration certificate 23 0f 2019 dated 01.05.2019

no. valid up to 31.12.2019

¢) Extension no. 05 of 2020 dated 20.01.2020
valid up to 31.12.2020

6. Unit no. 2B, 2 floor, building no. 10

(page no. 46 of the
complaint)

y f Unit admeasuring I 2280 sq. ft.
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(page no. 46 of the

complaint)
8. | Allotment Letter 10.09.2012
(page no. 71 of the
complaint)
9. | Date of execution of the 28.09.2013
flat buyer's agreement (page no. 44 of the
complaint)
10. | Payment plan Construction linked payment
== | plan
: L . 1 (page no. 77 of the
7= | complaint)
11. | Subsequent allottee’ /| 30.09.2013
g no. 69 of the
12. | Total ¢ g’éﬂdﬁ.;:;:._- 5
';:"." f ]
el i
13. Tummt pgid%tﬂe ll
complni’ﬂ
L ;
14. Bject to terms of this clause

Pnssessﬁ\%
r F "EL"""

“""'H.

ubject to the Allottee(s)

aving complied with all the
s and conditions of this

Agreement and not

efault under any of
ns of this Buyer’s
Ag‘i"e tand compliance
with all provisions,

formalities, documentation
etc. as prescribed by the
Company, the Company
proposes to hand over the
possession of the Unit within
36 months from the date of
signing of this agreement,
subject to timely compliance
of the provisions of the
Buyer’s Agreement by the
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| Allottee. The Allottee(s)
agrees and understands that
the Company shall be entitled
to a grace period of 90 days,
for applying and obtaining
the occupation certificate in
respect of the Unit and/or the

Project.
(emphasis applied)
15. | Due date of delivery of 28.09.2016
possession .
16. | Occupation certificate. - Not obtained
17. | Offer of possession _E-'Ef‘:“_; Not offered

18. | Delay in handmgﬂﬁﬁrﬁﬂ& 5 years 24 days.
possession till date bﬁthis \
order i.e. 22.10.2023 | L W0

19. | Grace ?ﬂgﬂ utﬂlmgﬁ: ¢ ‘m f

HegHa Wl

ﬁff H’\ﬁ )

B. Facts of the mmplatut

3.

That the resp‘qnge\g{‘l/ﬁ 5. Gl{ ?IK@ /L'td is a renowned

developer havin

: ﬁtggs; rojects in his name,
one of their residentihi' pmiect (under construction) is at

sector-85 as “The Leaf"
(Hereinafr.er ref err{ the sgtid pﬁ‘ The said project
was started ’m*thb \ , undent company
through its authorized representanves started collecting
money for the housing project while floating the brochure.
The complainant on 03.07.2012 booked a unit bearing no. 2B
(20 floor), building no. 10 having super area 2280 sq. ft.
(Hereinafter referred as the said ‘unit’) along with reserved

parking space for one car by paying a sum of 10,00,000/-
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Another few payments of Rs 2,19,887/-, Rs. 12,19,887 /-, and
Rs.12,27,200/- were made thereafter on demand form the
respondent.

4. That a total of Rs 36,66,794/- was collected by the
respondent when the flat buyer’s agreement (Hereinafter
referred as the ‘FBA’) dated 27.09.2013 was presented to be
signed to the complainant having unilateral clauses written
in it favouring the respondent.,ﬂt the time of booking it were

I _.W the possession of the said

unit will be handed uveriu%ﬁuyers within next 36 months

(which the brnchure alap suppm:;s‘j hut by means of the FBA

the period was. extehdei:léarmﬂler tonths, Fearing that

a huge sum *‘hhs -h[ready been taken ﬁm respondent and

the words of the respu"r_‘

having no ' other option  the :omplainant signed the

agreement.

"'s‘;'b‘ 'v'\ : : i
5. That from year ﬂ*fﬁllL ib
O

total of Rs.1,06 6?102{ from ‘the eomplainant but still the

possession of tLe smd em ffered by them. It
. ; EAEV e respondent that the

dent has received a

was also agr ro
said unit will be handed over in 36 months i.e. on or before
28.09.2016 in ail respect along with parking for one car but
still the structural construction of the flats\towers is going

on at the site.
6. That the FBA has been very cleverly drafted by the

respondent with terms and conditions which suits them and

the terms are not mutually agreed between the parties. It
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bears only the arbitrary wishes of the respondent and is
fastened upon the complainant. One of the clauses in the FBA
was also to this effect that in the event of failure of the flat
buyer to sign and return this agreement in this original form
to the developer (respondent) within 30 days, there shall be
forfeiture of the money paid by the buyer. That having no
option left with the complainant as he has already paid Rs.
36,66,974/- by this time, he had to forcibly sign the FBA after

a gap of 15 months frum a,*':ifagment made by him.

7. That the respondent byﬁ!{ﬁi‘?’ %the FBA again extended the
of completion/ pnssessibmnf E'.ELE said unit by saying that
developer (_mqunderit}; pmpusem 'to hand over the
possession qftﬂq flat w1thm a-period of"ﬁ munths from the
date of signing of this agreement That at the time of booking
of flat on 03.07.2012 the words of the :‘éspundent were that
the building pfan,e' floor plan are ﬁlmﬂ? approved and the
construction will soon be cﬂmp-lﬂed and within 3 years the
possession will be ha eq over tﬂitheﬂ.cumplamant This
period has again hfeﬁi& éﬁdﬁ b)ﬁf’h Eé%ondent by way of
their allotment letter and thé imposed FBA dated 27.09.2013.
It is clearly an unfair practice on the part of respondent.

8. That at the time of applying for the said unit the respondent
represented that the building plan were already approved
and the construction was started. Believing on these
representations made by the respondent, the complainant
paid Rs. 10,00,000/- for the said unit on 03.07.2012. This fact

was actually a false averment made by the respondent and
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10.

11.

was only to allure the complainant. After reading of the FBA,
it was transpired that the respondent took approval of the
building plan from District Town and Country Planning
Department Haryana on 08.08.2013 vide approval no. 48267.
Also, to say here that before this approval dated 08.08.2013,
the respondent has already collected sum of Rs. 12,27,200 /-
on 15.07.2013 under the head of ‘Commencement of
Construction Work'. The amgunt of starting construction was
| "" jal of the building plan.

That it was agreed by meeli’eispﬁndent that the possession of
the said unit will-be given to the complainant within 36
months and if in taSE the possession Mﬂ Lot be handed over
in time then thei'e shall be campens&ﬁm‘ﬁfnr this delay @
Rs.5/- per sq-ft. per m@nth to be pa}d %3 the respondent
which also has notbeen mmphm by ;,ham;mndent

That the resp&qﬂ*ﬁgqi' .Er‘émlug.g» {Qﬁlﬂ 4o December 2018
consistently demanded ‘payments . v\?ﬁf:h were paid by the
complainants on time. . No « reason has ever been
cnmmumcat&ﬂ by the résﬁ-uﬁdmfﬁ’fr ﬂlé‘fdelay in handing

over the possession of the said :un,lL f!‘_}_le'-ﬁcgfnplamant visited

collected in prior to the

the respondent’s office a number of times with a request to
speedily conclude the work but it was of no avail.

That the act and conduct of the respondent has caused lot of
physical as well as mental harassment to the complainant.
The complainant also suffered huge financial loss as hard-
earned money is withheld with the respondent. No

possession of the said unit has been offered to the
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12

13.

complainant till date. Hence the respondent is liable to
payback Rs 1,06,69,102/- to the complainant under section
18 of the Act of 2016 along with interest @18% per annum.
The respondent is also liable to pay compensation for mental
tension as well as physical harassment as he is guilty of
deficiency of service and commitment.

That the status of the said unit as on 09.07.2018 is that in
tower B-10, there are 16 ﬂdm\s in total to be constructed by
the developer and RCC ﬁ‘gg; cture is complete upto 15th
floor. The brick masunr} &ﬁ?{"ﬁs :nmplete up to 13th floor.
The plumbing of nhe tma?él; is yg; 0 ha started. No external
plaster is there and is yat-to b&atarted The other number of
works which arg yet to be started a‘i'a «-dunrs windows,
electrical w’!ﬂng. paintmg - mternal & éxternal kitchen,
floor/wall tiles, POP, RCC water stnrage tank on terrace, car
parking etc. etc. B;side,s El: ;he I;umger of other major work
are the cnmmumty*hnﬂd{ng &ha‘gpiﬁé complex, playground,
water supplg ognnam{m to gb& @hﬂn fgnm HUDA, power
backup genset. It shows that a very limited work has been
done in the fast 6 years b_v the resp‘nntieﬂt builder who is
enjoying the hard earned mﬁney of the cnmplamant

That the cause of action to file the instant complaint has
occurred within the jurisdiction of this authority as the
apartment which is the subject matter of this complaint is

situated in Gurugram.

Relief sought by the complainant.
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14. The complainant has sought following relief:

15.

16.

17,

(i) Direct the respondent to pay interest at the 18%
on delayed possession since the due date of

possession till the actual date of possession.

Reply by the respondent.

That at the outset, the respondent humbly submits that each
and every averment and contention, as made/raised in the
complaint, unless speciﬁcaﬁy a;lmn:ted be taken to have
been categorically denied E mﬁpnndent and may be read as
travesty of facts. "

That the cun}plalﬂt ﬁled h}' tl'te p{ainant before this
authority, besmnif being misjguncei %_ d erroneous, is
untenable in. the eyes of hw The - complainant has
misdirected h‘imself in fﬂmg the ahwe uap?tmned complaint
before this autharitz as the relt@s /hemg claimed by the
complainant, bhsldes 'beiihg ﬂlegtﬁk misconceived and
erroneous, cannot be Said-to- Eﬂfen fall within the realm of
jurisdiction uinl'gs alithuriuj ‘E i 1 / T.’_,

It would be pemnent tu make, {eferenr:e to some of the
provisions of the 'Real' Estate {Regulaﬁun and Development)
Act, 2016 (hereinafter referred to as ‘2016 Act’) and the
Haryana Real Estate (Regulation and Development) Rules,
2017 (hereinafter referred to as 2017 Haryana Rules’), made
by the Government of Haryana in exercise of powers
conferred by sub-section 1 read with sub-section 2 of section
84 of 2016 Act. Section 31 of 2016 Act provides for filing of
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18.

complaints with this authority or the adjudicating officer.
Sub-section (1) thereof provides that any aggrieved person
may file a complaint with the authority or the adjudicating
officer, as the case may be, for any violation or contravention
of the provisions of 2016 Act or the rules and regulations
made there under against any promoter, allottee or real
estate agent, as the case may be. Sub section (2) provides
that the form, manner and, fees for filing complaint under
Sub-section (1) shall l:ue-f g@ﬁmmay be prescribed. Rule 28

vr\-n- A
0 !

of 2017 Haryana Rules-provides-for ﬁlmg of complaint with
this authority, in referqnée to sectiﬂn 31 of 2016 Act. Sub-
clause (1) inter aha, prﬂ‘ﬁm tha‘t any ﬁggrieved person may
file a cnmplauﬁ "mth the authunty f:ﬁ' ﬁn§ violation of the

provisions of 2016 Act or the rules, and éeguiatmns made

thereunder, save ai; t:hos? pﬁwide t h;,- adjudicated by the
adjudicating D'fvﬁt&, ﬂ\dﬂr 1 'Cl }ﬁ'::antly, reference to
the “authority”, which is t!ﬂs aathoﬁty in the present case
and to the “adjudicating afﬁ;::er is, separate and distinct.
ad;udlcann@nﬂ’lcer"‘has ﬁ&t‘hﬁeﬁl ﬂnﬂer Section 2(a) to
mean the adjudicating officer appointed under sub-section
(1) of section 71, whereas the “authority” has been defined
under section 2(i) to mean the Real Estate Regulatory
Authority, established under Sub-Section (1) of section 20.

Apparently, under section 71, the adjudicating officer is
appointed by the authority in consultation with the
appropriate Government for the purpose of adjudging
compensation under sections 12, 14, 18 and 19 of the 2016
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19.

Act and for holding an enquiry in the prescribed manner. A
reference may also be made to section 72, which provides for
factors to be taken into account by the adjudicating officer
while adjudging the quantum of compensation and interest,
as the case may be, under section 71 of 2016 Act. The domain
of the adjudicating officer cannot be said to be restricted to
adjudging only compensation in the matters which are
covered under sections 12, 14, 18 and 19 of the 2016 Act.
The inquiry, as regards | ';' ) ‘_ "Iiance with the provisions of
sections 12, 14, 18 apd 9 J ‘;‘he made by the adjudicating
officer. This suhlﬁismun fii'lﬂ mpﬂsﬂ ff‘am reading of section
71(3) which i.ntar alia, pmvislaﬂha aq.;lludlcanng officer,
while huldtﬂg‘i ufqutry, shall have p }tu summon and
enforce the attendance of any ﬂermn anﬂf _

on such inquiry
he is satisfied that the person had fajled to comply with the
provisions of ahy gf The ecpuna,s'p | in sub-section (1)
he may direct to pay such cnmpunsauun or interest, as the
case may be, as he mks ﬁt ,m ac rdance with the
provisions DEIf agj zﬁf%]g

that the sectl‘nns Spemﬁﬂd fu sublsacﬁbn {lﬁ of section 71 are
sections 12, 14, 18and 19.

it is to mention

That in the present case, the complainant is seeking interest
in the form of delay possession charges which, from reading
of the provisions of the 2016 Act and 2017 Rules, would be
liable for adjudication, if at all, by the adjudicating officer and
not this authority. Thus, this authority cannot assume the

powers of the adjudicating officer, especially keeping in view
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20,

23

22.

28,

the nature of reliefs sought by the complainant, as such, on
this ground alone the complaint is liable to be rejected.

That further, without prejudice to the aforementioned, even
if it was to be assumed though not admitting that the filing of
the complaint is not without jurisdiction, even then the claim
as raised cannot be said to be maintainable and is liable to be
rejected for the reasons as ensuing.

That at this stage, it would h_e ].ust and proper to refer to rule
8 and rule 15 of the 291';&*_ 'ena Real Estate Regulatory
Authority rules, which ma?"’h’e ‘i-elevant for the adjudication

of the present i From the cen]mnt reading of the

aferementmned eeetmns,é rules, ferrn&end annexure ‘A, it is
evident that Ehe; agreement fqr sale’ lf:a::he purposes of
Haryana Real Estete Regulaﬁ)ry‘ﬁm?hq

', which is mquiréd to be executed
 the atb&t’ée,. /

That it is a matter of feéerﬂ and rath, r a conceded position
that no such.agreement; as referred-to under the provisions
of 2016 Act and 2017 Haryana rules, has been executed
between the reependem and the’ ee\nplafnant. Rather, the

les, is the one as

laid down in annexure

o N

inter se the pre

agreement that has been referred to, fer the purpose of
getting the adjudication of the complaint, though without
jurisdiction, is the flat buyer’'s agreement, executed much
prior to coming into force of the Act of 2016.

The adjudication of the complaint for interest as provided
under sections 12, 14, 18 and 19 of 2016 Act, if any, has to be

in reference to the agreement for sale executed in terms of
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24.

25.

26.

2016 Act and 2017 Haryana rules and no other agreement.
This submission of the respondent inter alia, finds support
from reading of the provisions of 2016 Act as well as 2017
Haryana Rules, including the aforementioned submissions.
That the reliefs sought by the complainant appear to be on
misconceived and erroneous basis. Hence, the complainant is
estopped from raising the pleas, as raised in respect thereof,
besides the said pleas. b”glng illegal, misconceived and
erroneous. 3 ’“?“”.._"

That the eemplaint Mﬁﬁﬁ%eeemplamant is abuse and
misuse of process qﬂem ah,dﬂaeﬁe’%ieﬁtlaimed as sought for,
are liable to be dismissed.

That the cémp&mant has else mlé;:ﬂre'i:ted in claiming
interest on .account of the alleged delayed offer for
possession. Besides the fact that this e‘u_ﬂrol‘ity cannot be said
to have any ju'cismcﬁen to. awg.rd,ll «ant such relief to the
complainant, it is %hmi‘iteﬂﬁ{a‘ -
any alleged delay in, effqngggof the- Qesgﬁssien It has been
categorically agreed between the patties that subject to the
complainant’ hawimg ;empﬁed with all/|the terms and

|
conditions ef the ﬂat buyer's agreement and not being in

cannot be said to be

default under any of the provisions of the said agreement and
having complied with all provisions, formalities,
documentation etc,, the developer proposed to handover the
possession of the unit in question within a period of 36

months from the date of signing of the agreement. It had
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27.

28.

29.

been agreed that the respondent would also be entitled to a
further grace period of 90 days after expiry of 36 months.

Further, it had been also agreed and accepted that in case of
any default/delay in payment as per the schedule of
payments as provided in annexure 1 to the flat buyer’s
agreement, the date of handing over of the possession shall
be extended accordingly. Reference may be made to clause

8.1(b)(iii) of the flat buyer’s agreement.

“8.1(b) (iii) The Flat Buyer(s) agrees and accepts that
in case of any default/ de ay. in payment as per the
Schedule of Payments s providédiin Annexure |, the
date of haﬂg&fyg'.ongrja}-‘j'_rkf'fpp ession shall be
extended accordingly solely on Deyéloper’s discretion
till the jpayment of all butstanding amounts to the
satisfattion of the Developer.” A\

In the preég%}; '&case,-' it ‘Ia_fai m}_m;g % ecord that the
cump]ainant&‘;ﬁ &\?t H'f_ulfﬁlea: hiéﬁ uﬁli?ﬂi@l}eand has not even
paid the instaltqg’{l;_t'g on t_{méﬁ that hadﬁﬂgn due. Accordingly,
no relief much We§§i ﬁ‘qﬁm}& be granted to the

complainant,

That the municipal corporation uqurﬁgBam vide direction
?;ted 14102&3&{9???“% EW 1 t?,\ CG/ADMC/2019

posed a complete ban-from 11.10.2019 to 31.12.2019 on
the construction activities in Gurugram. Further,
Environment Pollution (Prevention and Control) Authority
for NCR vide direction dated 01.11.2019 bearing EPCA-
R/2019/L-53 imposed a complete ban from 01.11.2019 to
05.11.2019. Further, Hon'ble Supreme Court vide its order
dated 04.11.2019 in the matter bearing W.P (C) No.
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13029/1985 also banned the construction activities in Delhi
NCR till further orders keeping in mind the damage caused to
the environment due to construction and demolition
activities. It is pertinent to mention here that the Hon'ble
Supreme Court has only on 09.12.2019 partially uplifted the
ban on construction activities in Delhi NCR between 6am to
6pm. The respondent had managed to maintain the minimum

labour force constantly i in f:l:\g lahnur camp at the project site

t?the earliest. Even in the year
2018, vide Notification ﬁa-*zma. R/2018/L-91 and EPCA-
R/2018/L-100 pemodlc bé.pran t;unstructmns were imposed.
Such bans that haye been imposed from hme to time in the

to complete the pending’

past years, not only had enurmous air e impact on the
construction QEiLfrastrutﬁutﬁ P*méﬁs he a
banning the construction activity dlsfupts the arrangement

of plant & rmu:l’:tne:?t @plg qgg:a'ﬁ nal and manpower

resources as it takes. aﬂlnﬁgvtimahtn reorganize the labour

dverse effects of

force once the hqm islifted- Another factor to be considered is
that most of the labour force in NCR hails from Eastern
UP/Bihar soﬂ’durmg, such period Mhe?'em tﬁe ban remains in
effect, the labour force usually heads back to their
hometowns, since it becomes difficult for them to sustain
here without any source of income. It is an admitted fact,
consequently, on an average the construction ban of 1 day
culminates into roughly 10 days of delay in overall
construction activity. It is not disputed that due to the

outbreak of Covid-19, the entire world went into lockdown
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and all the construction activities were halted and no
labourers were available. In fact, all the developers are still
facing hardship because of acute shortage of labourers and
even the HRERA, Gurugram has vide order dated 26.05.2020
declared the Covid 19 as a calamity under the force majeure
clause and therefore there cannot be said to be any delay in
delivering the possession by the respondents. That due to the

ban imposed by the a.boim s,aid authorities there was no

.....

stood fully mnbﬂma at sim‘\@fzgi'e’ rendered idle thereby
casting upon the rgsPundent heavy ﬁnanc!al losses due to the
stagnancy ot‘ te'sgfurces It is alsu peml}ient % mention herein
that such halis mamrly aff’ect themrcgedtg which are near
completion like the project in que:stion Hence even after
putting days and nmghts in mmnjeﬂgﬂ;he project, the delay
occurred due to sut'h mr:mﬁmncer{hlch were beyond the
control of the rmpan.t:lent cgrrwany

allottees, which has reﬁﬂted in ailégéd dbld}' in handing over
of passessiun to the allottees. It is further submitted that due
to the money crunch created by the allottees by not making
timely payments and in order to meet the gap for cost of
completion of the project arisen on account of non-
payment/default in payment of instalments by the allottees,
the company approached SWAMIH investment fund - I

(special window for completion of construction of affordable

Page 16 of 30



HARERA

A GURUGRAM Complaint No. 2568 of 2018

31.

and mid-income housing projects) which has been formed to
complete construction of stalled, brownfield, RERA
registered residential developments that are in the
affordable housing / mid-income category, are networth
positive and requires last mile funding to complete
construction. It has a target corpus of Rs. 12,500 Crores with
a green shoe option of Rs. 12,500 crores. The SWAMIH
investment fund - 1 vide their letter dated 23.07.2020 has
sanctioned an initial amnijﬁi’ nf Rs. 110 crores which may
project. The first trench hatt\airﬁady ‘been disbursed to the
respondent company in the month of Septemher 2020 and
the same is Theing mfused into th% ‘m' ject for speedy
construction. As per the em%dirﬂm q’éﬂéﬁgd sanctioned the
entire amount of the fund shall be ntﬂized only in completion
of the project &gdﬂ the; ab-serﬁ,atfnn,,apﬁ monitoring of the
agency deployed By the Wﬂ*iefund in the project. The
primary objective of establishment of SWAMIH fund is to
help the home buyers in getting. their homes and s
sponsored by the Secra:ary,‘Departniant of Economic Affairs,
Ministry of Finance Government of India on behalf of the
Government of India. If any adverse relief is allowed by this
authority, then the basic objective of the intervention of the
Government of India shall be defeated.

That it is to be appreciated that a builder constructs a project
phase wise for which it gets payment from the prospective

buyers and the money received from the prospective buyers
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32.

33.

are further invested towards the completion of the project. It
is important to note that a builder is supposed to construct in
time when the prospective buyers make payments in terms
of the agreement. It is submitted that it is important to
understand that one particular buyer who makes payment in
time can also not be segregated, if the payment from other
prospective buyer does not reach in time. It is relevant that
the problems and hurdlrea'ﬁa'i:hd- by the developer or builder
have to be considered wlﬁ adj‘udtcatmg complaints of the

e L

prospective huyers It is relevant to note that the

slow pace of woﬂ:‘affeqtﬁ ;hh 115*;?1*55?3 of a developer, as it
has to bear the increased cost of construction and pay to its
workers, contractors, material suppﬁer's,;| etc. It is most
respectfully’ sﬁhh‘litted that the tl"reé.llhrﬂ and insufficient
payment by the prospective buyers sﬂch as the complainant
freezes the hands of. developer ;‘%h’uﬂder in proceeding
towards timely cuﬁp&ﬁmmé

That status of the construetion mff,:.;iziu;r b:ug_llding in which the
unit allotted to ﬁie-'cﬁmﬁﬁfnait is located E near completion
as the finishifg Work'isunderway, The respondent shall offer
the possession of the unit to the r:umpl'air{aﬁt shortly subject
to the payment of the remaining dues by the complainant.
Copies of all the relevant do have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed
documents and submission made by the parties.

Jurisdiction of the authority
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34.

The respondent has raised an objection regarding
jurisdiction of authority to entertain the present complaint.
The authority observes that it has territorial as well as
subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

E. I Territorial jurisdiction

As per notification no. 1}92{2{]1? -1TCP dated 14.12.2017
issued by Town and Cnuntxrl?ianning Department, Haryana
the jurisdiction of Haryan;é Reai_Estate Regulatory Authority,

Gurugram shall be anﬂra Gl;lrgéfil}imgistrlct for all purposes.
[n the present ﬁ's@*;fh ' prC

authority has co&npleteatemtoﬁfai ]ur
the present édﬂtp!a}lml. | l “ ||'\"| |
E. Il Suhiect-matter jurisdiction -
Section 11(4)(a) é&' the Act, 2016 prmgdes that the promoter
shall be responsiblé*to. mgﬂoﬁés as per agreement for
sale. Section 11(4)(a) is répmlﬁfeﬁis hereunder:

Section 11(4)(a)

Ber onsaha‘e dn&.’ W Jiérﬁes and
function un'a“e:* the p c:w:s ons of this Act or the rules
and regulations made thereunder or to the allottees
as per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may
be, to the allottees, or the common areas to the
association of allottees or the competent authority, as
the case may be;

The provision of assured returns is part of the builder
buyer’s agreement, as per clause 15 of the BBA
dated........ Accordingly, the promoter is responsible
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35.

36.

37.

for all obligations/responsibilities and functions
including payment of assured returns as provided in
Builder Buyer's Agreement.

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees
and the real estate agents under this Act and the
rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the
authority has complete ]urlsdlctmn to decide the complaint
regarding non- cumphance of abllgatiuns by the promoter
leaving aside cumpensatmn wh1ch is to be decided by the

.J'l‘- "'

ad}udlcatlng oﬁ“cer if pufsued b}r the complainants at a later

(." "
1‘ r’..-

stage.
Findings on the nb]ections raised hy the respondent.

F.1  Maintaihability of complaint-. | < T}
The respundent L.‘,untended 'Lh tl1 @e’pt complaint filed

under section 31 uf the Act is | mﬁmtainable as the
respondent has na{'ﬂalmd{any-pmﬂs{nn of the Act.

The authunty in the éﬂttee’d_fng paras of the order, has
observed thlél: ﬂ'ae' nespun;:ient lf m contravention of the
section 11(4)(a) riea"d' with proviso _tq,gecflq,rl1 18(1) of the Act
by not handing over possession by the due date as per the
agreement. Therefore, the complaint is maintainable.

F.1I  Objection regarding jurisdiction of authority w.r.t. the
flat buyer’s agreement executed prior to coming into force of
the Act.

Another contention of the respondent is that in the present
case the flat buyer's agreement was executed much prior to

the date when the Act came into force and as such section 18
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of the Act cannot be made applicable to the present case. The
authority is of the view that the Act nowhere provides, nor
can be so construed, that all previous agreements will be re-
written after coming into force of the Act. Therefore, the
provisions of the Act, rules and agreement have to be read
and interpreted harmoniously. However, if the Act has
provided for dealing with  certain specific
provisions/situation in -a/ spécific/particular manner, then
that situation will be d%wm accordance with the Act

iy A .IJ\' .

and the rules after ;&[a Iﬁft ing into force of the Act
and the rules. ,p( \erot X&m&;i\ the Act save the
provisions nffhnirhim:;lm rmad;?:%ﬁ%?n the buyers and
sellers. The gﬁlﬂ éantenﬁon has been upl;glﬂ_ in the landmark
judgment ufﬁg@ngpl Redltn}*ﬁ Sub ﬁra Pvt. Ltd. Vs. UOI
and others. ﬁ@l”‘ﬂrﬂ? deﬁl?‘J wjiljl | 5@1(!&5 as under:

“119. Ur‘rdéf the provisions of Sectmplﬁ the delay in
handing over. the possession would be counted from

the date mentioned In the agreement for sale entered

into by the promoter ‘and the allottee prior to its

registration under 1 e provisions of
RERA, the er iS\given a Lx;' evise the
date of completion of project and declare the same
under ‘Section 4. The R!:}RA does not cantemplate
rewriting.of contract between ithe flat purchaser and
the promoter.....

122.  We have already discussed that above stated
provisions of the RERA are not retrospective in
nature. They may to some extent be having a
retroactive or quasi retroactive effect but then on
that ground the validity of the provisions of RERA
cannot be challenged. The Parliament is competent
enough to legislate law having retrospective or
retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the
parties in the larger public interest. We do not have
any doubt in our mind that the RERA has been framed
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in the larger public interest after a thorough study
and discussion made at the highest level by the
Standing Committee and Select Committee, which
submitted its detailed reports.”

38. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer
Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-

39. The agreerrfﬁts are sacr
provisions which Tll'lrsw..re been ahru_ p

“34. Thus, keeping in view our aforesaid discussion,
we are of the considered opinion that the provisions
of the .A-::t are quasi retruuctwe to some extent in

H’mce in case of defay in
the offer/delivery of pmsessmn as.per the terms and
conditions of thexagreeme _I:'jprm Hg}e allottee shall
be entitl ;E’kh&#ﬂﬁir E elayed pos

on the réaﬁnaﬁfe rate of nimst as | _j?l_g_fed in Rule
15 of the rules and one sideg

" unfair and
unreasonable rate of compensation nier'iua ed in the
agreement for sale is ffﬂf% e to be .‘gpar ,

arﬁt r glz except for the
A ]

the Act itself.

Further, it is nntéd that the. flat btfym”s agreements have
been executed in the ‘manner thatthere is no scope left to the
allottees to &@nﬂ a&y%f’ffhé Glaises ‘contained therein.
Therefore, the Euthuﬁtjr is of theiirlew ‘that the charges
payable under various heads shall-be payable as per the

agreed terms and conditions of the agreement and are not in

contravention of any other Act, rules, regulations made

thereunder and are not unreasonable or exorbitant in nature.

G. Findings on the relief sought by the complainant.

G.1

Delay possession charges.
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Relief sought by the complainant: Direct the respondent to
pay interest at 18% on delayed possession since the due date
of possession till the actual date of possession.

40. In the present complaint, the complainant intends to
continue with the project and are seeking delay possession
charges as provided under the proviso to section 18(1) of the

Act. Sec. 18(1) proviso reads as under.

of amount and compensation

to complete or is unable to
tment, plot, or building, —

s'mot intend to
id, by the
| , till the
rdte as may be

= o
N '

Provided that where an allot
w:‘thdraﬂﬁﬁﬁ. ‘the giroject, he sh
promoter;sinferest for:every. month
handfé@b}__ of the possessiofy-at suc
prescribed.”

41, Clause 8.1(a) ;?f‘aﬁha ﬂq; t;?yya_r*s ;;ag@e’_trpient, provides for

! ' | ! | ™
handing over ﬁqﬁg&dpnlani thmgs’fepmduced below:
t‘\t P . Js"’
8.1 Time of handling over the Possession
fa)  Subject to terms of this clause and subject to
the Flat Buyer(s) having complied with all the terms
and condition of this Agreement and not being in
default under any if the provisions of this Agreement
and complied with all the provisions, formalities,
documentation etc., as prescribed by the Developer,
the Developer proposes to handover the possession of
the Flat within a period of thirty-six (36) months from
the date of signing of this Agreement. The Flat
Buyer{(s) agrees and understands that the Developer
shall be entitled to a grace period of 90 days, after the
expiry of thirty-six (36) months for applying and
obtaining the Occupation Certificate in respect of the
group housing complex.”

42. At the outset, it is relevant to comment on the preset

possession clause of the agreement wherein the possession
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43,

has been subjected to all kinds of terms and conditions of this
agreement and the complainant not being in default under
any provisions of this agreement and compliance with all
provisions, formalities and documentation as prescribed by
the promoter. The drafting of this clause and incorporation of
such conditions are not only vague and uncertain but so
heavily loaded in favour of the promoter and against the
allottee that even a single default by the allottee in fulfilling
formalities and dncumm@ﬁ{ﬂm etc. as prescribed by the
promoter may makethe%ﬁ%é&émn ‘clause irrelevant for the
purpose of allottee’and ﬂ;&cumnﬂment date for handing
over pﬂSSESS%ﬂ}l;I?ﬁES it&m&aning 'ﬁ)‘eh}i ‘orporation of such
clause in thg‘ j:filfer's _agirrggrgegltnbly t moter is just to
evade the liability towards ﬂl’ne&y qelir ry7of subject unit and
to deprive theaﬂq‘ttfe of HIS flgh:tﬁfmc:;ﬂing after delay in
possession. This{ajgse;é c%rﬂbnf: ?f}wbnw the builder has
misused his dominant pesition‘and.drafted such mischievous
clause in the agreement and the allottee is left with no option
but to sign onthe dottedlines. + = &/

Admissibility of grace period: The promoter has proposed
to hand over the ﬁussessiun of the ai:aﬁment within a period
of 36 months from the execution of flat buyer’s agreement.
The flat buyer's agreement was executed on 28.09.2013
Therefore, the due date of handing over possession comes
out to be 28.09.2016. It is further provided in agreement that
promoter shall be entitled to a grace period of 90 days for

applying and obtaining the occupancy certificate etc. from
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44.

the competent authority. In the present case the respondent
has neither completed the construction of the subject project
nor has obtained the occupation certificate from the
competent authority till date therefore he does not fulfil the
criteria for grant of the grace period., As per the settled law
one cannot be allowed to take advantage of his own wrongs.
Accordingly, this grace periad of 90 days cannot be allowed
to the promoter.

Admissibility of delaj f - Y .‘

possession chargesa’t afasﬂtbeg rate\ However, proviso to
section 18 pra‘viﬂes that w.’n&re:an aﬂq,‘ttee .does not intend to
withdraw Fré:h tﬁe project, he sl;nall be | aidgby the promoter,
interest for eﬁ‘efy mantﬁE of delay;” nll‘ tﬁ’e ‘handing over of

possession, at such rate as may be prasmbed and it has been

prescribed Uﬂd{‘:l'\;,m}ﬁ_‘ls of Ehe" Rule 15 has been
reproduced as una'érg,* E RL-._/

Rule 15. Fresu:ibed rgteuof interest- @mvisa to

section 12, section 18 and Sﬂb?fﬂfﬂﬂl (4) and

subsectior (F}oﬁcmfh%j [ A

(1) Fﬂ thgfp ﬂ'a"l.i’ﬂ ; section

andaub-s .-;’4) and{??w section 19, the

"mterest at the rare prescribed” shall be the State
Bank of India highest marginal cost of lending
rate +2%.:
Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in
use, it shall be replaced by such benchmark
lending rates which the State Bank of India may
fix from time to time for lending to the general
public.

rate of mterest- Th
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45.

46.

47.

The legislature in its wisdom in the subordinate legislation
under rule 15 of the rules has determined the prescribed rate
of interest. The rate of interest so determined by the
legislature, is reasonable and if the said rule is followed to
award the interest, it will ensure uniform practice in all the
cases.

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the margif.[al cost of lending rate (in short,
MCLR) as on date i.e,, 22. Iﬂ 2021 is 7.30%. Accordingly, the
prescribed rate of lﬂﬁf&% margmal cost of lending
rate +2% i.e., 935%'*{ e r-"“ T-p.'*,r

Rate of intemsf t.o be paid by m‘tq;ila nt for delay in
making p ayme?ts The drgﬁwnn ﬁ“t rm ‘interest’ as
defined undgfis&ﬂml 2(*;:3] of the Act 3 ides that the rate
of interest chargénble from the allnl‘ée by the promoter, in
case of default, shaﬂhn ggual tnc);he @te of interest which the
promoter shall be ’ﬁnﬁle to pay the alfuttee in case of default.
The relevant sectioniis reproduced below::

“(za) "interest” means the rates of interest payable by
the pramqwr or e aﬁortga a.q,.':b E;ﬂ ma‘g be.

Eg?i?; mfajﬂf inte mah the allottee

by the promoter, in case of defam't shall be equal
to the rate of interest which the promoter shall
be liable to pay the allottee, in case of default.

(i) the interest payable by the promoter to the
allottee shall be from the date the promoter
received the amount or any part thereof till the
date the amount or part thereof and interest
thereon is refunded, and the interest payable by
the allottee to the promoter shall be from the
date the allottee defaults in payment to the
promoter till the date it is paid;”
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48. Therefore, interest on the delay payments from the

49,

complainant shall be charged at the prescribed rate ie,
9.30% by the respondent/promoter which is the same as is
being granted to the complainant in case of delayed
possession charges.

On consideration of the documents available on record ard
submissions made by buth Lthf: parties, the authority is
satisfied that the res;mr{dent is in contravention of the
section 11(4)(a) of the Aﬁ ngit handing over possession by
the due date as ppr the qﬁg:e[menph\wrtue of 8.1(a) of the
flat buyer’s zgg’reei'nént e:i:ecutga ‘bétween the parties on
28.09.2013, the pnssessian of the suh}ect unit was to be
delivered wﬁlg;ptﬁ muhﬁhs [ran the d ~ execution of the
flat buyer’s agre ment. Therefare.l dué date of handing
over possession i$.28.09.2016. As’ ;ar as grace period is

concerned, the M&rmrﬁégquﬁf the reasons quoted
above. Therefore, the due date of | handing over possession is

28.09.2016. ‘Eﬁ’lébd]hmé@d cbl'hﬁé:'ue hﬁs-}nnt been received
by the respondent till date and the pc{sgfssinn of the subject
unit has not beﬂlll affered Ftb the cn%n’ﬁl:ahiant Copies of the

H

same have been placed on record. The authority is of the
considered view that there is delay on the part of the
respondent to offer physical possession of the allotted unit to
the complainant as per the terms and conditions of the flat
buyer’s agreement dated 28.09.2013 executed between the
parties. It is the failure on part of the promoter to fulfil its
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50.

5L

obligations and responsibilities as per the flat buyer’s
agreement dated 28.09.2013 to hand over the possession
within the stipulated period.

Section 19(10) of the Act obligates the allottee to take
possession of the subject unit within 2 months from the date
of receipt of occupation certificate. In the present complaint,
the occupation certificate has not been received by the
respondent till date nor )l;las offered possession to the
complainant. Therefore, mﬁ‘é iﬁterest of natural justice, the
complainant should be- giv?'n»ﬂ manths time from the date of

offer of pusses;ﬁqﬂﬁﬂﬁiﬁm %é‘%l{\i offers it. This 2

month of reashﬁ\ﬁbf time is b&i’f’lg‘élyﬁl the complainant
keeping in mind that even after Intlma;tmn of possession,

practically tﬁ@n hgave to a'raﬁgei lcn‘t f cs and requisite
imit

documents lhéfuafng but nnt ‘Inspection of the
completely finished. umit, but this-is. :mbjea:t to that the unit

being handed over- at the: ﬂme ‘oftaking possession is in

habitable cu@dgﬁanm It is, that the delay
possession &13@ ﬁeh?ﬁi%aﬂrg the due date of
possession I\E I%B(ﬁgjﬂlﬁ tlll Qﬁ‘gf\q[\ﬁbssessmn of the
subject flat after obtaining uccupatinn certificate from the
competent authority plus two months or handing over of
possession whichever is earlier as per the provisions of
section 19(10) of the Act.

Accordingly, non-compliance of the mandate contained in

section 11(4) (a) read with proviso to section 18(1) of the
Act on the part of the respondent is established. As such
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SZ,

complainants are entitled to delayed possession charges at
the prescribed rate of interest i.e., 9.30% p.a. for every month
of delay on the amount paid by the complainant to the
respondent from the due date of possession i.e., 28.09.2016
till the offer of possession of the subject flat after obtaining
occupation certificate from the competent authority plus two
months or handing over of possession whichever is earlier as
per the provisions of seeﬂg@la{\lj of the Act read with rule
15 of the rules and section Wﬂﬁ of the Act.

.e“-?,-
Directions of the authurlty

Hence, the autlwrig“r hqi" ¥ passes rder and issues the

following dlrpeﬁoﬂs undEr serﬁqn}i\% 1‘}1& Act to ensure
compliance a!‘bbllgaﬁuns cast upon the prurnoter as per the

function entru.tﬁt%l to: he au u fun
i. The re&é‘
prescnbed fate ﬂf 9 3{1% p.a. fbp every month of delay
from the due date nfupassﬁsiun i.e., 28.09.2016 till the

offer o Epéssﬂﬁmq Q é\ﬂ ﬁ {’%t after obtaining

occupation certificate from the competent authority

plus two months or handing; over of possession
whichever is earlier as per section 19 (10) of the Act.

ii. The arrears of such interest accrued from 28.09.2016
till the date of order by the authority shall be paid by
the promoter to the allottee within a period of 90 days
from date of this order and interest for every month of

delay shall be paid by the promoter to the allottee
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before 10 of the subsequent month as per rule 16(2)

of the rules.

iii. The complainant is directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.

iv. The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate ie, 9.30% by the
respondent/prometer, which is the same rate of
interest which thgﬁbﬁjﬁﬁﬁpr shall be liable to pay the

allottees, in ca_;a-o?f ult-i.e., the delayed possession

charges a§ﬁgf§5w&?hﬂ5§«°&g‘:&éﬂ

J

£ .9 e )
V. The resgqﬁdént shall not cm#h‘nythmg from the

g ¥

cumpléihﬁuit which is not-the p"a& of the agreement.
However, l'%nidjpg ghaj;:ge& sh,all}a?gil not be charged by
the prmrt_ﬂtér at any pﬁintiuuf%iﬁgﬁ?;n after being part
of agreement as per law" séttléd by the Hon'ble
Supreme Court in- civil appeal no. 3864-3889/2020
dated 14. .2%0;' - J:l > A

53. Complaint st désﬁ*nsgﬁfL l"k

54. File be consigned to reglstr}' \ |

N} -

(Sarhir Kumar) (Vijay Kumar Goyal)
Member CE‘“‘"*—"\'- Member
(Dr. K.K. Khandelwal)

Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 22.10.2021

Judgement uploaded on 08.12.2021.
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