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ORDER

1. The present €omplaint has been filed by the

complainant/allott€e under section 31 of the Real Estate

[Regulatton and Development) Act, 2016 (tn shod the Act)

read with rule 28 of the Haryana Real Estat€ (Regulation and

Development) Rules, 2017 [in short, the Rules) for violation

NI/s SS Lroup P, rvate Limrted

aeed. otfrce rt: 77, SS House Sector_44,

Gurugram, Haryana-122003

.ORAM:

Dr. K X. Khandelwal
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of section 11[4Xa) of the Act wherein it is inter alia

prescribed $at the promot€r shall be responsible for all

obligations, responsibilities and functions under the

provision otthe Act or the rules and regulations made there

under or to the allottees as per the agleement for sale

Unlt and Pro,ect related detalls

The particulars ofunitdetails, sde consideration' the amount

paid by tbe complainan! date of proposed handing over the

e been detailed in th€
t;

followingtabu

I Project ndme and locaii

2
Crup UousingConPlcx

3.

EFll dated 16.0e.2011
4.

15 09.2024b) rrense va|d uPto

flffi'"n"""''"'",
mM----l
l-ilirolrarA o135ioEl
l vatid up to 3r'12 2019

I os;farfiat"drooiroro
lvalld up to 31122020

l-8'2", fl*;"buird.fi to

I tre" no.ls or *'"
I complaintl

I 2280 sq. fr.

.) Name ofthe licensee b
5. al RERA reghtered/ not

bl Registration certifi cate
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[page no.a5ofthe
compla,n0

10.09.2012

(page no. Tl ofthe

2A.09-2073Date ofexecution oithe
flat buyer's agreement

Construction linked Payment

0.09.2013

.2Ao/.

ll

irbject to the AuotteeG)
aving complied with allthe

formalities, docuDentation
etc. as presoibed by the
Company, the ComPanY
proposes to hand overthe
possession of the unit within
36 monthstrom the date of
signing of this agreenent,
subject to timely comPliance
oltheprovisions ofthe
Buver's Asreement bY the

HAR
GURUG

t

L
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as "The Leaf"

through its authorized repres€ntatives started collecting

money for the housing project while floating the brochur€

The complainant on 03 07.2012 booked a unit bearing no' 28

(znd floorl, building no 10 having super area 2280 sq ft'

(Hereinafter referred as th€ said 'unil) along wirh reserved

parking space for one car bv paying a sum of 10'00'000/-

B.

3.

aili[ie,Tl" atton"e(sl
agrees and understands that
the company shall be eni hleq

to, Rrace perrod of90 days,

for applying and obtaining
rhe occiipation certificate in
resped ofthe Unit and/or tht

[emphasis aPPlied)

Due date ol delivery oi 28.09.2016

t6.
17.

ordcr ie.22.10.2021

19. c.ice period utihzation ,Gtudoeriod is not alloweo,r
tte$\ comptaint

Iacts ofthe

That the res

:omplalnt
A,L

lvrng 
'

oc.upanon cerrrficate
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4.

5.

Complaint No. 2q63 of 2018

Another few payments of Rs 2,19,8A7 /'' Rs. 12'19 
'AA7 / 

''

k.12,2?,200l' were made thereafter on demand form

respondent

That a totat of Rs 36,66,7941' was collected by the

respondent when the flat buyer's agreement (Hereinafter

ref€rred as the'FBA') dated 27.09.2013 was presented to be

signed to the complainant having unllateral clauses writt€n

in it lavouring the.espondent At the time ofbooking it were

the words of the respondent that the possession oi the said

unit will be handed o rs within next 36 months

by means ofrhe FBA

nths. Fearing that

nt signed the

That from yea

and

(whjch the brochure alsc

rhe period was extended

a huge sum has already

having no other opt

total of Rs.1,06,6 mplainant but still the

possession of the said unit has not been offered by them lt

was also agreerl through the FBA by th€ respondent that the

said unit will be handed ov€r in 36 months i'e' on or before

28.09.2016 rn all respect along with parking fo' one car but

still the structural construction of the flats\towers is going

6. That the FBA has been very cleverly drafted by the

respondent with terms and conditions which suits them and

the terms are not mutually ageed between ihe parties lt
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7.

offlat on 03.07.2012 the word

the building plan/ floor Plan I

construction will soon be com

possession will be har

period has again been e

nded over to the complainant This

:xtended by the respondent bY way of

then allotment Ietter and the imposed FBAdated 27'09'2013'

It is clearlyan uniair practice on the part of respondent'

8. That at th€ time ofapplying for the said unit the respondent

represented that the building plan were already approv€d

and the construction was started Believing on these

representations made by the responden! the complainant

paid Rs.10,00,000/- for the said unit on03.07 2012 This fact

was actually a false averment mad€ by the respondent and

and w,thrn 3 yeaG the

Complain!No 2568of 2018

bears only the arbitrary wishes of the respondent and is

fastened upon the complalnant. One ofthe clauses in the FBA

was also to this effect that in the event of failure ofthe flat

buyer to sign and return this agreem€nt in this original form

to the developer (respondeno within 30 days, there shall be

forfeiture of the money paid by the buyer' That having no

option left with the complainant as he has already paid Rs'

36,66,974l'by thistime, he had to forciblv siSn the FBA aft€r

e FBA again extended the

unit by sayrng that

ses to hand over the

iodod of36 months from the

at at th€ time ofbooking

hf n6jondent were that
/$/ancroved 

ana tte
v

thjs agre

th

goindate of sign
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was only to allure th€ complainant. After reading of the FBA,

it was transpired that the respondent took approval of the

building plan from District Town and Country Planning

Department Haryanaon 08.08 2013 vide approvalno' 48267'

Also, to say here rhat before this approval dat€d 08.08.2013,

rhe respondent has atready collected sum ofRs 12,27,200/-

on 15.07.2013 under the h€ad ot 'Commencement of

Construction Work' The amount of starting construction was

collected in prior to the apprcval ofthe bu,lding plan'

9. That it was agreed b nr that the possession of

o the complainant within 36

Rs.5/- per

10. That the resp

or this d€lay @

December 2018

ich were paid by lhe

)n has ever been

t for the delay ,n handing

the respondent's omce a number ol times with a request to

speedily conclude the workbut it was ofno av'il'

11. That th€ act and coflduct ofthe respondent has caused lot of

physlcal as well as mental harassment io the complainant'

The complainant also sutrered huge financial loss as hard-

earned money is withheld wiih th€ respondent No

possession of the sald unit has been offered to the
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complainant tlll date. Hence the respondent is liable to

payback Rs 1,06,69,102/_ to th€ complainant under section

18 ofthe Act of2016 along with interest @18% per annum.

The respondentis also liable to pay compensation for mental

tension as well as physical harassment as he is guilty of

deficiency of service and commitment

!2. That the status of the said unit as on 09.07 2018 is that in

tower B-10, tbere are 16 floors in total to be conskucted bY

the developer a.d RCC foame s

floor. The brick mas

The plumbing started. No exterDal

re is complete upto 15th

mplete up to 13th floor.

floor/wa1l ti

parking etc. et

rnal, kitchen,

complex, playground,

13.

water supply connection to be taken from HUDA, powe'

backup genset. It shows that a very limited work has been

done in the last 6 years by the respondent builder wbo is

enioying the hard-earned money oithe complainant'

That the cause of action to file ihe instant comPlaint has

occurred $,ithin the lurisdiction of this authonty as the

apanment which is th€ subject matter of this complaint ls

situated in Gurugram.

R€llef sought by the complalnanLC,

Page a of30
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14. The complainant has sought following reliel:

(i) Direct the respondent to pay lnterest at the 18%

on delayed possesslon since the due date of

possession tillthe actual date of posscrsion'

D. Reply by the rEspondent

15. That at the outset, the respondent humbly submlts that each

and every averment and caotention, as made/raised in the

complaint. unless sP icallv admitted, b€ taken to have

been categoricallY deni ondent and may be read as

authority, b

t7

g claim€d bY the

erroneous, cannot be iall wrthrn the realm of

Act, 2016 (hereinafter referred to as '2016 Act') and the

Haryana Real Estate [Regulation and DeveloPment) Rules'

2017 (hereinafter referred toas'2017 Haryana Rules')' made

by the covernment of Haryana in exercise of powers

conferred by sub'section l read with sub+echon 2 ofsection

a4 of 2016 Act. section 31 of 2016 A€t provides for nling ot
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complaints with this authority or the adiudicating officer'

Sub'sechon (1) ther€of provides that any aggrieved person

may ffle a complaint with th€ authority or the adiudicating

omcer, as the case may be, for any violation or contravention

of the provisions of 2016 Act or the rules and regulations

made there under against any promot€r, allottee or real

estate asen! as the case may be. Sub s€ction (2) provides

that the form, manner anl for fihng complaint under

Sub-section (11 shall be ! ay be prescr,bed. Rule 28

of 2017 Haryana Ru nling of compla,nt with

this authority, i

clause (1) in

provisions of 2

adjudicating o

and to the "adiudicating oIficer", is separate and distinct'

"adiudicatins otricer" has been dedned under Section 2(a) to

mean the adiudicating omcer appointed under sub'section

(1) of section 71, whereas the "authoritv" has been defined

under section zti) to mean the Real Estate Regulatory

Authority, established under Sub'Section [1) ofsection 20'

18. Apparently, und€r section 71, the adjudicating omcer is

appointed by th€ authority in consultation with the

appropriate Government for the purpose of adiudging

compensation under sections 12, 14, 18 and 19 of th€ 2016

hrh
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Act and for holding an enqtriry in the prescribed manner' A

reference may also be made to sechon 72,which provides for

factors to be taken into account by the adjudlcating officer

while adiudging the quantum of compensation end interest

as the case may be, undersection 71of2016 Act' The domain

of the adjudicating omcer cannot be said to be r'stricted to

adjudging only compensation in the matters which ar€

covered under sections 12, 14, 18 and 19 of the 2016 Act'

The inquiry, as regards the,compliance witb the provisions ol

sections 12, 14, 18 a

71[3] whrch i

made by the.diudicating

m reading oi section

adjudicating officer,

) comply with the

in sub'section [11

tion or interest, as the

uiry

in accordance with the

ns. Suffic€ it is to mention

that the sections specified in sub-section [1) oisection 71 are

sections 12, 14, 18 and 19.

19. That in the present case, the complainant is se€king interest

in the form ofdelav possession charges which' from readlng

of fte provisions of the 2016 Act and 2017 Rules' would be

liable for adjudication, ifat all, bv the adjudicating ofiicer and

not this authority. Thus, this authority cannot assume the

powers ofthe adjudicating omc€r, especially keeping in view
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the nature of reliefs sought by the complainan! as such' on

thisground alone the complaint is liable to be reiected'

20. That further, without prejudic€ to the aforementioned' even

ifitwas to be assumed though not admitting that the flling of

the complaint is no! without ,urisdiction, even th€n the claim

as raised cannot be said to be maintainableand is liabletobe

reiected for the reasons as ensulng

21. Tbat at this stage, it would be just and proper to refer to rule

I and rule 15 of the 2017 Haryana Real Estate Regulatory

AuthorrrY rules whi vant for the adjudication

of the present lis th€ conlo,nt readiDg of the

22. That it is a matEr er a conceded Pontion

agreement that has been referred to, for the purpose of

getting the adiudicatior ot the complaint' though wlthout

jurisdiction, is the flat buyer's agreement exeflrted much

prior to coming into forre olthe Acl of20l6'

23. Th€ adjudication of the complaint for interest as provided

under sections 12,14, 18 and 19 of 2016 Act' if any' has to be

in reference to the agreement for sale executed in terms of
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2016 A€t and 2017 Haryana rules and no other agreement

This submission of the respondent inter alia, finds support

from reading of th€ ptovisions of 2016 Act as well as 2017

Haryana Rules, including the aforementioned submissions.

24. That the reliefs sought by the complainant appear to be on

misconceived and erroneous basis Hence, the complainant is

estopped from raising th€ pleas, as ra,sed in respect thereoi

besides the said pleas belnS illegal, misconce,ved and

25. That the complalnt

a\
in claiming

delayed offer for

mpiarnant is abuse and

26

rthor,ty cannot be said

,nt such relief to the

.annot be said to be

oss€ssion. It has beenany alleged delay in offering of the poss€ssi

categorically agreed between the parties tha

-tncr"r*"t'${,pf'hnA I}(l\t{tt'" ".." *a
conditions oithe flat buye/s agreement and not being in

default under any of ihe provisions of the said agreement and

having complied vi'tth all provisions, formalities,

documentation etc., the develop€r proposed to handover the

possession of the unit in question within a period of 36

monihs from the date of ligning of the agreemenL It had
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been agreed that the respondent would also be entrded to a

further grace period of90 days after expiry of36 months.

27. Further it had be€n also agreed and accepted that in cale of

any default/delay in payment as per the schedule of

payments as provided in annexure 1 to the flat buyer's

agreement, the date of handing over ofthe possession shall

be extended accordingly. Reference may be made to clause

8.1(b)(,ii) ofthe flat buyer's agreement.

28. ln the pref[

n due. Accordingly,

be granted to the

il":":::ffi,tJHrT#ffidJv1:111,:'#;
rhe construction activities in Gurugram Furthet

Environment Pollution lPrevention and Control) Authority

for NCR vide direction dated 01.112019 bearing EPCA_

Rl2Olg/L-'3 imposed a complete ban from 01 11'2019 to

05.11.2019. Further, Hon'ble Supreme Court vide its order

.late.l 04.11.2019 in the matter bearing w.P (C) No

29. That the municlpal corporation of Gurugram vide direction
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13029/1985 also banned the construction activities in Delbi

NCRtill further orders keeping in mind the damage caused to

the environment due to construction and demolition

activities. Ii is pertinent to mention here that the Hon'ble

Supreme Court has only on 09.12'2019 partiallv uplifted rhe

ban on construction activities in Delhi NCR between 6am to

6pm. The respondent had managed to maintain the minimum

20I8, vrde Notrfica R/2018/L 91 and EPCA-

R/20 r8/L-100

Such bans rh

banning the cons

reorganize the labour

ueTrrr'* s"@$f'{[Q{ {@Q&ffi o"n'""'""'n

"rect, 
ttr" ii6o 'rot.i n-suitty trlaas back to teir

hometowns, since it becomes difiicult for them to sustain

here without any source of lncome lt is an admitted fact'

consequently, on an average the construction ban of 1 day

culminates into roughlv 10 davs of delay in overall

.onstructron a€tlvitv. lt is not disputed tbat due to the

outbreak of Covid'19, the entire world went into lockdown
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and all the construction activities were halted and no

Iabourers were available. ln fac-t, alt the developers are still

facing hardship because of acute shortage of labourers and

even the HREM, Gurugram has vide order dated 26.05.2020

declared rhe Covid t9 ds a calamity under the force maieure

clause and therefor€ there cannot be said to be any delay in

deliveringthe possession bythe respondents. That du€ to the

ban impos€d by the above said autbornies there was no

to which respondent s

manpower. plant an d other resources which

h

q

proje( the delay

hich

control of the respondent comPanY.

30. That there is a huge outstanding amount to be Paid by the

aronees, wh{ci':fhsr+itt(("=,alrFl\f\t/t i, h",di"c **
ofpossessionl6 tie allonees lt is turther submitted lhat due

to the money crunch creaied by the allottees by not making

timely payments and in order to meet the gap for cost of

completion of the proiect arisen on account of non-

paym€nt/default in payment of instalments by the allottees,

the company approached swAi' H lnvestnent frrnd ' I

fsp€cial window for completion of construction of affordable
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extend up to Rs 1 uired to complete the

en disbursed to the

tember 2020 and

agency deployed ird in the Project The

sponsorea ulft ls{{p}'ittr}if'ff'f1y}*""lnt era^'

,'.o,* or n'i;',,',11,' iouir',H"'it dr ri'ai''on behalf or the

covernment of lndia lf any adverse reliefis allowed by thls

authority, then the basic ob,ective of the intervention of the

Government of India shall be d€feated'

31. That it is to be appreciated that a builder constructs a pro'ed

phase wise tor which it gets payment from the prospectlve

buyers anal the money received from the prospecdve buyers

complatntNo 2568 of 2018

and mid-income housing proiects) which has been formed to

complete construction of stalled, brownfield' RERA

registered residential developments that are in the

affordable housing / mid'income category' are networth

posiiive and requires last mile funding to complete

construction lt has a target corpus ofRs' 12'500 Crores with

a green sho€ option of Rs.12,500 crores The SWAMIH

investment fund ' I vid€ lhek letter dated 2307 
"o20 

has

sanctioned an initial amount of Rs' 110 crores which may

proiect. The firsi Fench had alrea(

respondent company in the month

the same is being infused inr
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respectfully

payment by

33.

ComplaintNo.2568 of 2018

are further invested towards the completion of the project lt

is importantto note that a builderis supposed to.on.trud in

time when th€ prospechve buyers make payments in t€rms

of the agreement. lt is submitted that it i5 important to

understand that one particular buyerwho makes payment in

time can also not be segregated, il the payment from other

prospective buyer does not r€ach in time lt ls relevani that

the problems and hurdles faced by the d€veloper or builde.

have to be considered wl

prospective buyers. elevant to note tbat the

of a developer as it

der in proceeding

32. That status of the construction of the building in which ihe

unit allotted to the complajnant is located is near completion

as the finishingworkis underway. The respondentshall offer

the possession ofthe unit to the complainant shortly subject

to the payment ofthe remaining dues by rhe complainant.

Copies of all the relevant do have been filed and placed on

th€ record. Their authenticity is not in dispute. Hence, the

complaint can be decided on the basis of these undisputed

documents and submisslon made bytheparties

lurtsdlctlon of the authorttyF,,
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3,1. The respondent has ralsed an obiection regadlng

iurisdiction of authority to entertain the present complaint

The authority observes that it has territorial as well as

subject matter jurlsdiction to adiudicate the present

complaint for the reasons given below

E. I Terrltorlal lurlsdlctlon
As per notiffcahon no. 1/9212O17'|TCP dar€d 14.12.2017

issued by Town and c ry Planning Department, Haryana

the jurisdiction of Hary

Gurugram shall be

In the present

the plannin

E.II Subi€ct-mr

secrion 11ta)[a

shall be responsibl

state Regulatory AuthoritY,

istrict tor all purposes.

s as per agreement for

".ti*+[) gq"ft FRhlt "d*

i"ffih;\d,*#i#h#mx'ond 
rcoutotlont no.!. th.reua.!.t d b he ollotues

os ocrihe op@nent lot sote, or tt rhe as*iodon ol
allott et os the @v hot be, till the @nvevon.e ol ol
.he opdnnen5. Plott ot butldiw os th..dse not
be b he ollottes, ot rhe eohdon dt@s @ the

dsood of ollotB5 q dE conPeant outhoriU, os

fhe ptotiiion olostredrctu s ts pa.tofthe buildet

bltq| osrcenenl os p2r cloue 15 ol the BBA

doted..-.-.. A@rdingu, tte ptohoter is resP nble
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Jor oll oblisations/rcsponsibiliti$ ond functions
including potnent of ostured rctumr ds pro ded ln
Builder Euter\ Asree qL

Sedlon i4. Functlons ol 6e atthorlttx

ua ofthe A.t ptovid$ to hsurc co ptianee ol the

obligotions cast upon the prcnoteG, the ollottea
ond the reol estote ogqts under this A.t and the

tule, and rcgulauont nade thereundef,

So, ln view of the provisions of the Act quoted above, the

authority has complete jurildiction to declde the complaint

regarding non-compliance of obligations by the promoter

leaving aside compensation which is to be decided by the

adjudicatjng omcer ilpursued by thrlficer ilpursued by the complainants at a later

stage.

F.l Mai
35. The respon

F,

36. The authoriw. ln

obsewed thflr

agreement. Therefore, the complaint is maintainable.

F. II Obiectloo regardiDs iurisdictton of authority w.iL the
flat buyer's ag.eement executcd p.ior to comlng lnto force of

37. Another contention of the respondent is that in the present

case the flat buyer's agreeme.t was execuled much prior to

the date when the Actcame into force and as such section 18

?

P.ge 20 ol30
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of the Act cannot be made applicable to the pr€sent case The

authority is of the view that the Act nowhere provides' nor

can be so construed, that all previous agreements will be re_

written after coming into force of the Act' Therefore' the

provisions ol the Act, rul€s and agreement have to b€ read

and interpret€d harmoniously How€ver' lf the Act has

provided for dealing wrth cenatn sPectfic

ing into force of th€ Ad
, r.L \Lt J\" ,l.e

rnd the rulcs Numerous provErons or "'' '
" ."---.nt< made between the buvers and

sellers. The said contention has been upheld in the landmark

i",a,i .*, ,ni o"'*'"" *oitd be rcunod lton,

provisions/situation in a specific/particular manner' then

that situation will be dealt with in accordaDce with the Act

iu d gnent ol ,^,leelkdmal R eal'ors 9)buftan Pvt t'Ld Vs' UOI

ond others (W.P2737 ol201, which provides as under:

,-^raan unde, RFBA Undet the ptu nons ol

nia,q h" p,oror,, o e""n o fatitiry @ re|]a tne

dak ot Lodple ud of lote't ont] d{tore tn? sn,n'

i,i' ; 
":' 

;:?,::' i 
"ii 

"' ;:;;;' 
; ;, ",,n-,. i, * p, * 

".
ewn ns alronto.I beN'en rhe ltor put'haset uno

rhenrcno@r,
t); wp have olreodv.lscllsed that obove sto@

"^'*'ont ot Oe REpl' ore not rettdpecttve tn

n tie fhev nav to tone dent be hdutng o

.*^*"* i, **, rctaod9e elle't but t en on

thot arcund the valtdtrl oJ the ptovisiont ol ttLM
.ann;t be chollelqed. the Porliodfit is @npe@n'

"n.Loh 
ro leaslote low hoving rettosPeawe-o'

.-,;"crive etr;4 A tow con be qen faned to oJlect

ai nho / i,is ns controctual rtqhtt betden-rne

; a ; the taruet pubhc hterest' we do not hde.
'rrv druht n on od rhat he REFTA hot been lndeo
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h the loqer ptblk nrerett oter o thorough studv

ond rJBru$on dode ot the highest letel hv the

standing Connittee dnd Select Con ittee which

subni&ed its detailed t Ports."

39. The agree

Fu(her, it is

tl

p

d

th,

rd

lti,

in lh(

ch

pe

rtt
ble

:in

ge!

thr

tir

'c

d

38. Also, in appeal no. 17 3 ol2O7g titled as Magic Eye Developet

M. LtiLVs.Ishwer Slngh Dahtya, in order dated 1712 2019

the Haryana Real Estate APpellate Tribunal has observed_

"34. Thus, keeping in ew out oloreilid
we ore ol the @nsideted opinion that the

ol th. Ad o.e quoe retooctite ta sone

tyisoft
payable under various heads shal

agreed terms and condinons ofthe agle

contravention of anv other Ac! rule

thereunder and are notunreasonable or exorbitantin natur€

G. Ftndlngs on the rellef sought by th€ cohplalnant

G.I Dclay Possesslon charges'

ere is no scope left to the

hich

pa
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Reli€fsought bythe complainantrDirect the respondent to

pay inter€stat 18% on delay€d posselsion since the due date

of possession till the actual date of possession

40. In the present complain! the complainant intends to

continu€ with the project and are seeking delay possession

charges as provided under the proviso to section 18[1) of the

Act.Sec.18(r) proviso reads as under.

,/t

4l cl.use 81(

handing over

8.1 rine of hondlitlt ovet the Poession
p) Srbjed to terns ol rhs clouse ond subtect to

tie Flot Bure t) hovng.onplied wirh oll the umt
and cordirion of this Agreeneht ond not being in

defautt undet ony if the prcvisions ol rhis Agteenent

ond @nphed wth oll rhe prcvtsiont lomahtte'
do.unento oo etc, os otesutbed bt the Developet,

th. Developet propoes to hondavd the po$*sion ol
the Ftot wnhh o penod al thttv t^ 135) donLtu i/on
the dole ol sinnng at th$ AgaedenL fhe Flat

Butels) agreet and undetstonds thot the Developet

shall be en tled too sroce pertod ot 90 dots. aJtet the

qpFJ oJ rhttysu t36) Tonths lor applting ond

ob@nns rhe O..uporon Ceifate in re\p.ct ol the

group housing .onPld."
EZ. ,Ct the- ouiset, it is retevant to comment on the preset

possession claus€ of the aFeement wherein the possession
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43. Admlsstbility ofgrace perlod: The promoter has proposed

to hand over the possession of the apartment within a period

of 36 months from the execution of flat buyer's agreement.

The flat buyer's agreement was executed on 2809.2013

Theretore. the due date or handing over posses\ion comes

out to be 28.09.2016.It is furtherprovided in agreement that

promoter shall be entitled to a grace period of 90 days for

applying and obtaining the occupancy certificate etc. from

Complarnr No. 2568 of 2018

hasbeen subjected to atlkindsofterms and conditions ofthis

agreement and the complainant not being in default under

any provisions of this agreement and compliance with all

provisions, formatities and documentation as prescribed by

the promoter. The drafting ofthis clause and incorporation of

such conditions are not only vague and uncertaln but so

heavily loaded in favour of the promoter and against the

allottee that even a single defauli by the atlottee in fulfill,ng

promoter may make clause irrelevant io. the

ng after delay in

Th

afted such mischievous
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44.

ComplarntNo. 2568oI2018

the competent authority. In the present case the respondent

has neilher completed the construction ofthe subject projed

nor has obtained the occupation certificate from the

competent authority till date therefore he does not fulfil the

criteria for grant of the grace period, As per the settled law

one cannot be allowed to take advantage ofhis own wrongs.

Accordinsly, this grace period of90 days cannot be allowed

n charges at Presc bed

nant is seeking delay

by the promoter,

v

Rule 15 has b€enI

Rule 15, Prcscribed role ol interest lPtorko to
scction 12, sectiod 18 ond sub'section (4) and
s ubsectio n (7 ) of sectioh 1 9 l
tl) Far the pttpose Dl ptovsa b seLtion 12. .eLLton

t8. rnd sub:4 aas &l ond [7) ol setlian la the

''intetest ot the.ote p.es.ribed sholl be the State

Bank ol lndio highest norginol cost of len.llng

Provided thot in cose the State Bank ol lhdid
norsiol @t ol tendins tu@ IMCLR) ts nor in
use, n tholl be rcploced bt such bea.hnork
tendino tutes whkh rhe Sr,ie Bonk ol tn.lta dov
tu lr; i e to tide \ot t.odis t' the senerut

section 18 provl,
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46. Consequently, as per website of the State Bank of lndia i.e-,

45. The legislature in its vrisdom in the subordinate legislahon

under rule 15 ofthe rules has determined the prescribed rate

of interest. The rate of interest so determined by the

legislature, is reasonable and if the said rule is followed to

a\rard the interest, it will ensure uniform practice in all the

47.

MCLRI as on date i.e.,

rate +2%o i.e,9.

Rate of inte

making p

rs 7.30%. Accordingly. the

marginal cost of lendins

nt for delay in

ottee, in case ofdelault.

:,ff&w:

by the ptunotet, in cose ol delouta sha be equol
to the mte ol intercst \|hich the prcnott tha
be liabb to pa! rhe ollotte, in cae ol delault

[il the inErest potdble by the pronoter to tte
allotoe shall be hod the tldte the pronotet
received the onount o. dn! part the@I till the
dote the onount ol paft the@l on.r in@at
thercon is rclunded, ord the inErcst payoble bt
rhe allottee to the prcnoAt shol be fron the
date the ollottee defaults ih patnqt to the
pronotet till the dde n is paidi
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48. Therefore, inter€st on the delay payments fiom the

complainant shall be charged at the prescribed rate i.e.,

9.30% by the respondent/promoter which is the same as is

being granted to the complainant in case of delayed

possession charges.

49. On .onsideratlon of the documents available on record arfd

submissions made by both the parties,the authority is

satisfied that the respondent is in contravention of the

section 11(altal of the Act by not handing over possession by

the due date as per lhe agreement. By virtu€ of 8.1(a) of the

flat buyert aere€ment executed between the parties on

28.09.2013, the possession of the subiect unit was to be

delivered within 36 months from the date ofexecut,on oithe

flat buyer's agreement. Therefore, the due date of handing

over possession is 28.09.2016 As lar as grace period is

concerned, the same is dlsallowed for the reasons quoted

dbove. Thererore, rhe due date ofhanding ovei po(session is

28.09.2016. The occupation certificate has not been received

by the .espondenl till date and the possession oithe subject

unit has not been offered to the complal.ant. Copies of the

same have been placed on record. The authority is of the

considered view that the.e is delay on the part of the

respondent to offer physical possession ofthe allotted unit to

the complainant as per the terms and conditions of the flat

buyert agreement dated 28 09 2013 executed hetween the

parti€s. It is the failure on part of tlre promoter to fulfll its

PaSe 27 ol30
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respondent till date nor ffered possession to th€

complainant. Therefore, ir erest ot natural justic€, th€

obligations and r€sponsibilities as per the flat buyer's

agreernent dated 2a.09.2O13 to hand over the possesslon

within the stipulated period.

50. Se€tion 19(10) of ih€ Act obligat€! the allottee to take

possession ofthe subject unlt wlthln 2 months ftom the date

of recelpt ofoccupanon certificate. In the present complaint,

the occupation certificate has not been received by the

th.'time from the date ol

keeping in

practically

:

being handed

habitable c that the d€lay

offer of possession of the

king possession is in

subjed flat after obtaining occupation certificate fiom the

competent authority plus two months or handing over of

possession whichever is earlier as per the provisions of

section 19(10) ofthe Act.

51. Accordingly, non-compliance of the mandate contained in

section 11(a) (a) read with proviso to section 18(1) of the

Act on the part ol the respondent is established. As such
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ComplaintNo 2568of ?018

complainants are entitled to delayed possession charges at

the prescribed rate of interest i.e., 9.3 0% p.a. for every month

of delay on the amount paid by the complainant to the

respondent from th€ due date of possession i.e., 28.09.2016

till the offer of possession of the subiect flat after obtaining

occupation certificate from the competent authority plus two

months or hand,ng over ofpossession whichever is earller as

per the provisions of s J of the Act read Mth rule

15 ofthe rules and sec

Directions ofthe

follow,ng di

rgrtia

on 3at0:

very month of delay

sion i.e.,28.09.2016 till the

whichever is earlieras persection 19 (10) of the Act.

The arrears of such interest accrued Fom 28.09 2016

till the date of order by the authority shall be paid by

the promoter to the allottee within a period of90 days

from dat€ ofthis order and interest for every month of

delay shall be paid by the promoter to the allottee
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the pr n after being Part

d by the Hon ble

no.3864-3889/2020

(Dr. KK. Khandelwal)
Chairman

Haryana R€al Estate Regulatory Authorlty, Guru$am

D^redt 22.10.2021

Complarnt No 2568oI2018

before 1Ou of the subsequent month as per rule 16(2)

ofthe rules.

The complainant ls directed to pay outstanding dues, if

any, after adjustment of interest for the delayed peiod'

The rate of interest chargeable from the allottee by the

promoter, In case of default shall be charg€d at the

rare i.e.. 9.30% bY the

charges a

.h is the same rate of

r shall be liable to PaY the

i.e., the delayed possession

ything from the

t be charg€d bY

53.

54.

Complaint stands disPosed ol

File be consigned to registry.
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