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= GUEUGM [ Complaint No. 947 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 947 of 2021
Date of filing complaint: 19.02.2021
First date of hearing . 13.08.2021
Date of decision 3 05.10.2021
1. | Sangeeta Kumari Khurana
R/0: - 386, Seemant Vihar, Sector-14,
Kaushambi, Ghaziabad- 201010, Complainant
versis
1.| M/s $§ Group Private-dimited | |
Regd. Office at: - 77,55 House, Sector-44
Gurugram, Haqwéna}JEEiJﬂE 2| Respondent
: L T
— - —— -
w131 TTY IR ]
| Shri Samir Kumar, 1 | | | :E:' ,fT Member
_Shrf Vijay Kumar Goyﬁjqu u ' 4l Member
APPEARANCE: ﬁ TE e j-d‘“
' 5h, Shashank Singh {Advucatgj‘“" "___'JF | | Complainant
Sh Dhruv Dutt S 1 '_:f ‘ : | | Respondent
|
ORDER
1. The present complaint has been filed by the

complainant/allottee under section 31 of the Real Estate
{Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate {Regulation and
Development) Rules, 2017 (in short, the Rules) for violation
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of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there

under or to the allottee as per the agreement for sale
executed inter se.

Unit and project related details

The particulars of unit &Etgﬂg,@ﬂq cunsideratl.un, the amount
LS

possession, delay period, if

following tabular Eﬂﬂ‘uﬁ -rr' 8 iGn Wy G_
S.No. Headsf’ o ﬁn
1. | Proje 'RETE and locatipn i ood", Sector-84,

2. | Projec ‘ﬁf‘eaﬁi i

Nature of je using Colony
4. |a)DTCP li"é'a@ge'_,_ 1 uu$ dated 19.03.2008
b) License valia%i%.ﬁﬁ 03.2020 |

c) Harqg %ﬂtﬁl‘:ﬁﬁ R& ﬁ":;ﬁpartment |

5. |a) RERA regiatere;ﬂnur W
registered’ . » ’ AY
b) Registration certificate | 381 of 2017 dated
no. 12.12.2017
¢) Validity status 31.12.2019
Building plan approved on | 19.12.2011
Unit no. 1103, 11% Floor, Type G,
Tower-F
[Page no. 20 of complaint]
8. | Unit measuring 2250 sq. ft.
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9, | Date of execution of mﬂ_
buyer’s agreement [Page no. 19 of complaint]
10. | Payment plan Construction Linked Paymen
Plan
[Page no, 38 of complaint]

11. | Due date of delivery of 04.07.2015

possession [as per clause | [Note: Grace period is not
8.1 of buyer's agreement, allowed]
36 months from the date of

execution of said

agreement plus 90 daysof
additional grace Efd‘ t-. -T;,L'J
[Page no. 25 of complaint]
12. | Total f:unslderatl - 'ﬁ“!h Rs.94,76,000/-

1.1. | L l-b'h ra%[:;fzc;gi ledger
N Dl on page
/..r, 2 h e

reply]

13. | Total amal tpm-:ih;ﬁ‘.ﬁa iy B1/-
COMPHE iy 1t '._ ftﬂntlﬂ'ﬁgﬂ
2 |. 0872021 on page
- AVl - Ph'l
14. nﬁfr 1] '._'. I"_.E _'-_i-: ]

15. | Occupation Ce

o Doy B oL |
possession tll offer of
pussaswp plu?ﬁ{‘ @;\

B. Facts of the complaint

‘months 25 days,

That M/s North Star Apartments Pvt. Ltd. is a company
incorporated under the provisions of Companies Act, 1956,
4. That M/s North Star Apartments Pvt Ltd owned a land
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measuring 15.275 acres in village 'Sihl’, sector-84, district-
Gurugram with easement rights and in respect of which
Director Town and Country Planning, Haryana, Chandigarh
issued license bearing no. 59 of 2008 for developing the
group housing complex.

Pursuant to the aforesaid license, the respondent/developer

is developing the gru ' y{ng complex, together with
A

fotiame” of the "The Coralwood”

appurtenant spaces

.'-.-:' r' ”. pmjﬂﬂ

housing co (lm:..{‘ sald ¢
huudmgs b kh{g and

{HEfEfnaftEl' rEfEfr_ ':‘1 ] as the group
plex. comprises of various

(E"m ities in accordance

A\

15.05.2012 aéﬁ'%{ fo et . 5o ditions as set out in

the appl:canunk@;% me

G located in tower- -~ in the said project having
an appmﬂﬂ Kfm feet. That the
complainant paid a sm-ri towards the “sale
price” of thei'latﬂ:th L{'m; EPprLﬂ':ﬁhp}:ﬂ%ﬂhunEd project.
That pursuant to the scheme of amalgamation approved by
Hon'ble High Court of Punjab and Haryana, M/s North Star
Apartment Limited has merged with |the respondent
company herein and hence forth I:zdl rights and
responsibilities of M/S North Star ﬁupartmefnt Limited under

the flat buyer agreement in question executed with the
complainant have been taken over by the réespondent. Thus,
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10.

the respondent herein requested the complainant to make all
payments in relation to the builder agreement dated
4,07.2012,

That the respondent sent a communication dated 29.02.2020
to the complainant that the respondent has completed the
development of the said project and the same is ready for
possession. In the said letter, it was also indicated that the
unit no. F-1103 has be?‘;‘ﬁfﬁﬂﬂ‘%;ﬂ the complainant and the
payment within 15 days from the

also requested _g‘k’ "
above-mentionéd uhit |
the |:tn*aﬁen1'_f.‘r co

: -
-~ [

payment. '{ ol

That the respor .::l[ vide

LW 1 | !
04.03.2020 sent the offer of posse

L

ssion uitha complainant.

dicatf“d as ‘arrears of

previous deHs‘ i ‘wof gffer of possession
letter dated 28. ngoi‘ E’E M
That the :@p}q‘]?ﬁ@ @@@ }f_ﬁrﬂ-l‘qﬁ of possession,

which was sent by the respondent and pnldted out about the
arrears of previous demands and reminded that the
complainant has paid all the demands received from the
respondent’s end. However, the n:umiplainanl: sought
explanation in relation to the Rs 4,70,885/- as arrears of
previous demands. It is pertinent to menlliun that the said
offer of possession is delayed. However, the complainant

Page 5of 32



HARERA

3 GURUGRAM Complaint No, 947 of 2021

expressed her interest in taking the possession of the flat but
sought compensation for delayed possession.

11. That the husband of the complainant wrote an email
communication to the respondent and expressed that the
respondent did not consider or even mention about the
compensation for delayed delivery of possession as per
clause 9 & 10 of the allotment letter. The complainant also

pointed out that ﬁmshlng,zf{gfk en the allotted unit was also

o B |’-|;,|-h‘_'_,-

) that the complainant also
flat no. F-1103.

12. That the respuudrml: Lqﬁﬂ;qu& y}qplamant vide email
-:nmmunmahqm‘;ﬂq.led ‘lﬁ:ﬂ'&‘zﬂiﬂ
stated that . compensatioh as per bullder-

q\' S -} ' "' ;
account sought by_"the U he tulfal amount as per
the scher:lul egy WTm ET J,thvfm 15.05.2012 to

06.12. 20191;5 274,417/

13. That the cumg]amant. Wﬁu‘te tﬂ HE l‘ts ndent again to
remind them about the revised demand Ierrer and sought the
payment qua delay caused in delivery of possession of unit
no. F-1103. The complainant again | reminded the
respondent/developer about the compensation for delay in
delivery of possession.

14. That the complainant again reminded the respondent about
the compensation for delay in delivery of possession. In the
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15.

16.

i7.

18.

said email communication, the complainant pointed out
about the telephonic conversation and about the previous
emails, The complainant again reminded the respondent and
sought reply.

That the respondent replied vide their email communication
dated 13.06.2020, and informed that compensation will be
governed as per builder buyer agreement. [n addition to that

the respondent supplmd.%ﬂqmunt ledger and demand
ledger for the unit F-110 Tone -';

That the husband ¢ ; aplainant . vide his email

communication rd‘%bé 0’ n ed the respondent
il

that the cumgfaiﬁq.n’{'gfszﬁﬁﬂéﬂf’ﬂ payment of Rs 4,74,313.

That the reﬁpnnﬂent sent anr-'pmail unication to the

\1‘
complainant, an asked her td d

demand letter. fl"h’q ¢ mp‘laliml&

U.In r=

he amount as per
.' a detailed email
to the rEEpnndéq;t sl:qﬁ

a. The l:nmplamaﬁtj'

was tran di
b, The compl it soupht yensati
delayed dé]wm.r uf’ﬁéﬁ@ﬂ’(} ;_‘gai-s #1:.:1 six months).
o it %l ‘u" 1

c. The complainant sou ght 18% interest on the money
advanced by the complainant.

Relief sought by the complainant.

The complainant has sought following rElIEI:'"[s]:

(i) Direct the respondent to deliver the possession of

allotted unit as per the terms of I:ilu}rer's agreement
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and in accordance with the law laid down in this
regard.

(ii) Direct the respondent to grant the 18 % interest on

money advanced (for the delay caused in giving the
delivery of possession) from the due date of
delivery of possession i.e,, 07.07.2015 till date.

(iii) Direct the respondent to perish the claim of
"hﬂidmg—char‘geu ‘}gﬁad by the respondent in as

much as it's i_;'a 'y and untenable in the light of

present circums r="|- T '
Reply by the i. \d :-:' “'{Jd‘
That at the outset, the espo d € th -ﬂ‘ submits that each
and every averment aiidr\u ‘ ion, ds'm defralsaed in the
complaint, 1 anfess SPEEIEE ally 2 2d, ‘b taken to have
been categori aﬂf'q\eme by the den !and may be read
as travesty of Fé’n:[;s% ;“\

) |
That the cumplamt ﬁleﬁ bii_lﬂl wn)) pIaInaint before the Id.
authority, hgﬁit RF\F{M erronecus, is
untenable in omplainant has

misdirected %ﬂf}i‘ﬁ ilr_l%ﬂ JUI%FQE Mmed complaint

before this Id. authority as the reliefs being claimed by the
complainant, besides being illegal, misconceived and

erroneous, cannot be said to even fall wiq-:in the realm of
jurisdiction of this |d. authority.

That it would be pertinent to make reference to some of the
provisions of the Real Estate (Regulation and Development)
Act, 2016 (hereinafter referred to as ‘the Act of 2016) and the
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Haryana Real Estate (Regulation and Development) Rules,
2017 (hereinafter referred to as ‘2017 Haryana Rules’), made
by the Government of Haryana in exercise of powers
conferred by sub-section (1) read with sub-section (2) of
section B4 of the act of 2016. Section 31 provides for filing of
complaints with this 1d. autherity or the adjudicating officer.
Sub-section (1) thereof provides that any aggrieved person
may file a complaint wi f |.r authunty or the adjudicating
officer, as the case ma}' ) = . for v ‘violation or contravention

|'| | L i_.'l (110

of the provisions of fxﬂ* g? 6'or the rules and regulations

made there ul}deq /ggl

estate agent, as:the EEEE—*IIW.HE

er; allottee or real

'
'

tion (2) provides
that the forn, n;anner and fe or filifgicomplaint under
' cribed. Rule 28 of
3y mplalntwith this
1-.-. of ﬂi:t of 2016. Sub-
clause (1) inter -::I p o -:fﬁtﬁ'a aggr*eved person may
file a complain y violation of the
provisions o ?ﬂ@ﬂ%ﬁﬂﬁe@aﬁﬂm made
thereunder, 53?&‘&5 t]'i,ﬁse i:lfqﬂdﬁd to ﬁe aﬁ udicated by the
adjudicating nfﬁ::Er in form ‘CRA". Sngnif‘cqntly, reference to

Id. authnrit],r | 106 t sactie

the "authority”, which is this 1d. authority in the present case
and to the "adjudicating officer”, is separate and distinct,
“adjudicating officer” has been defined under section 2(a) to
mean the adjudicating officer appointed under sub-section
(1) of section 71, whereas the "authority” has been defined
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2.

under section 2(i) to mean the Real Estate Regulatory
Authority, established under sub-section [1) of section 20.

Apparently, under section 71, the adjudicating officer is
appointed by the authority in consultation with the
appropriate Government for the purpose of adjudging
compensation under Sections 12, 14, 18 and 19 of the Act of
2016 and for holding an enquiry in the prescribed manner. A
reference may also be mﬂ:q[; section 72, which provides for

priits

accolnt by the adjudicating officer

adjudging niﬂy tﬂmpEHSEIlLE
covered unclef cti EE{EI
inquiry, as rgﬁﬂrdgi:
sections 12, 14,18 an
officer. This suhmﬁs'f

71(3) which E HJ ud!catlng officer,
while huldiE epkto summon and
riors e @Y MRt on s

.J'...i‘"

he is satisfied that the person had failed to comply with the

provisions of any of the sections specified in sub-section (1)

he may direct to pay such compensation or Interest, as the
case may be, as he thinks fit in accordance with the
provisions of any of those sections. Suffice it is to mention
that the sections specified in sub-section (1) of section 71 are
sections 12, 14, 18 and 19.
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23.

24,

25,

26.

That the complainant is seeking interest which, from reading
of the provisions of the Act of 2016 and 2017 Rules,
especially those mentioned hereinabove, would be liable for
adjudication, if at all, by the adjudicating officer and not this
ld. authority. thus, on this ground alone the complaint is
liable to be rejected.

That further, without prﬂquﬂﬁg to the aforementioned, even
if it was to be assumed Eh

1! .' ot admitting that the filing of

e diction, even then the claim

the complaint is not '-'IﬂE
as raised cannnl.rhgzﬁa tob _:-_—.' alntaina ]e_and is liable to be
rejected for the hEaEnnsl‘ﬂﬁzhnfniﬁg
From the bﬁi reading of
rules, form =!§ : I
for sale’, fo Ee 5es. of
Har:,rana Rules, i -ﬂ::g“‘h 3 35

allottee.
That it is a nmt&rrnférﬁ E.d Rﬁknc&d&d position

that no such aﬁr&emeﬁn ff @g?%ﬂ_q‘ PP"FI. the provisions

of Act of 2016 and 2017 Haryana Rules, ]'fas been executed
between respondent and the complainant, Rather, the

agreement that has been referred to, for the purpose of
getting the adjudication of the complaint, though without
jurisdiction, is the flat buyer's agreement, executed much

prior to coming into force of Act.
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The adjudication of the complaint for interest and
compensation, as provided under sections 12, 14, 18 and 19
of the Act of 2016, if any, has to be in reference to the
agreement for sale executed In terms of Aet and 2017
Haryana Rules and no other Agreement. This submission of
the respondent inter alig, finds support from reading of the
provisions of 2016 Act as well as 2017 Haryana Rules,
including the aforem enuﬂ.@:'ﬁuhmwsmnsp

b .‘.'l..,.

Thus, in view of the suk -.}....;. : made above, no relief much

less as claimed can be’g
reiterated at ;@gﬁ : i
prejudice to thefs‘uhm:sslﬂm;th:ﬁn 1y.event, the complaint,
as filed, is not ma:fntainahte l:-efqre this’ -':5 ithority.

to the complainant It is
that this is without

T
That the I'EI‘Eﬁ sought by the ¢ ﬁ | appear to be on
’ he complainant is

mlsmnceweﬂ{%}gr@n pus ba !is

estopped from rais ;§ __._ pleas; as aise in respect thereof.
That the complaint -- byithe cor plalnant is abuse and

misuse of p rand the med as sought for,

are liable tm:h ssediNo_re less any interim
| fory | is{li . ted

relief, as s:_:auf,ﬂr_t _Jf?:-r; 1& ;’Ei;;‘[q?f \ Fu"EEﬁm to the

complainant.

That the complainant has miserably and wilfully failed to
make payments in time or in accordance with the terms of
the allotment/ flat buyer's agreement. it is submitted that the
complainant has frustrated the terms and conditions of the
flat buyer's agreement, which were the essence of the
arrangement between the parties and therefore, the
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32.

33.

complainant now cannot invoke a particular clause, and
therefore, the complaint is not maintainable and should be
rejected at the threshold. that the complainant has also
misdirected in claiming interest on account of alleged
delayed offer for possession. Besides the fact that this Id.
authority cannot be said to have any jurisdiction to
award/grant such relief to the complainant, it is submitted
that there cannot be smd-ta ﬁ#an}r alleged delay in offering of

the possession.

That it has been ca EOriCa -"--:-'= :__ between the parties
that subject y&ﬁ ainant z'.‘ hg'complied with all the
terms and peris agreement and not

being in defa’-ﬁ unde:rlcar-ll; 'ﬁﬂh
agreement a;n;i hqll b T
formalities, Eﬁ&'ﬁ};w'iat n.l, t bper proposed to
handover the b{@ﬁ si u& i ﬁuesﬂun within a
period of 36 muhtﬁs frﬂm __{ﬂ}d’ﬁ te of signing of the

agreement, H EMmaﬂmlly stand
extended fun il}'he building plan
sanctioned. ff- hEltl_JJ ﬁiﬁl@ }Wspnndent would

also be entitled to a further grace period of 90 days after
expiry of 36 months or such extended pjerinn:l for want of

rav 'unﬁ of the said

all provisions,

building sanction plans.

That the Municipal Corporation of Gurugram vide direction
dated 14.10.2019 bearing memo no. MCG/ADMC/2019
imposed a complete ban from 11.10.2019 to 31.12.201%on
the construction activities in Gurugram. Further,
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Environment Pollution [Prevention and Control) Authority
for NCR vide direction dated 01.11.2019 bearing EPCA-
R/2019/L-53 imposed a complete ban from 01.11.2019 to
05.11.2019. Further, Hon'ble Supreme Court vide its order
dated 04.11.2019 in the matter bearing W.P (C) No.
13029/1985 also banned the construction activities in Delhi
NCR till further orders keeping in mind the damage caused to
the environment r.lus.-.a 11;%;__%.-3:;,.stﬂ.u.:tu::un and demolition
j, I'un here that the Hen'ble
Supreme Court has onl 0 12.2019 partially uplifted the
ban on mnstmcﬁu{i agﬁﬁﬁ;&%@_{’:ﬂ between 6 am to
6 pm. There aﬁar dﬁpk&ﬁ:&l&ﬁra ssues in arranging
manpower, the I'ES]]Dm:iEIlI: hWan to maintain the

minimum la ﬁn‘;ﬁnr- onstan abour camp at the
; [ the earliest. This
e respondent to
n thﬂ year 2018, vide
Notification #ﬁiﬁp?i Rm PCA-R/2018/100
periodic ban on con Such bans that
have been II:I‘I]]EEE{T from time to l;lme ?1 nge past years, not
only had enormous adverse 1mpact on the construction of
infrastructure projects. The adverse effects of banning the
construction activity disrupts the arrangement of plant &
machinery, supply of raw material and manpower resources
as it takes a long time to reorganize the labour force once the

ban is lifted. Another factor to be considered is that most of
the labour force in NCR hails from eastern UP/Bihar so
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34.

35,

during such period wherein the ban remains in effect, the
labour force usually heads back to their hometowns, since it
becomes difficult for them to sustain here without any source
of income. It is an admitted fact, consequently, on an average
the construction ban of 1 day culminates into roughly 10
days of delay in overall construction activity.

That due to the ban imposed by the above said authorities
there was no prugrasaa ,gﬁ,, Site consequent to which

respondent’s manpuw Gi: _‘.:'a'nd machinery and other
'i ol '.'."

it ¥

3 B

resources which

idle thereby L;gatmf
E:nﬁ";ﬂ e

losses due tﬂ,ﬂi‘u stagn _
to mention hje&:e#ﬁ that ﬁumlb;?sm
which are Eﬂ.l" cumphqﬁuh mce ||'I'.'h£-
Hence, even aﬂ*&r put!tiné dﬁys' nd
project, the ﬂEIH}“.‘
were beyond the control of e fe

pmpletion of the project has

That the r&:gmjem ]

duly applie fown. and Country Planning,
Haryana, for Tis:iuelnc:é 0 Jfﬁq r?cgupﬁflﬁz Certificate on
15.11.2019, EuwwEr the same was lonly issued on

06.03.2020 which further caused a delay of total 112 days on
the part of Directorate of Town and Country Planning,

=g at st_‘te were rendered

iohdent heavy financial

t is also pertinent

ct the projects

ect in question.
=

hitsAn completing the
Y4 ,
rcumstances which

dent company,

Haryana, which in turn further lead to delay in the issuance
of the possession letter to the buyers. As such the project got
delayed for total no. of 263 days (approx.) for the reasons
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36,

37.

38,

above mentioned which were beyond the control of the
respondent.

Further, it had been also agreed and accepted that in case of
any default/delay in payment as per the schedule of
payments as provided in annexure 1 to the flat buyer’s
agreement, the date of handing over of the possession shall
be extended accordingly. Reference may be made to clause

8.1(b)(i) of the flat buyer’sdgreement

.....

"&.1{b) {iii} The FJﬂE :t'!l{. agrees and accepts that
in case of any defauity “in payment os per the
Schedule of quﬁen ; pmr: . Annmure |, the

date of h dﬂj-rg' vér af the posse shall be
Extend-ﬂﬂ‘:h fh g; sd.isr:reﬁm
till the papmént of all outstanding, dmounts to the
satisfaction pf the Developer™1 %l
That the co IE..]? antrh hef obligation and has
I
not even pat!d"lgj'l 1 i _ that had fallen due.
! |
Accordingly, n r%i less as)¢ é@ 2l \can be granted to
the complainant. ":l'?'?;- REG |
That the complainant has fail to wnents in time in
accordance uﬂm'ithe &rrﬁ ﬂ‘jb uﬂ&% well as payment
plan annexe& jL rg ﬁ;ﬁ rﬁ)Tn-:! flat buyer's
agreement ahﬂ th -1.1-";]r le to be rejected.
it is submitted that the complainant has till date not made the
complete payment of demand raised on offer of possession. It
is submitted that there is an outstanding amount of Rs.

8,77,678/- including interest payable by the complainant as
on 08.07.2021.
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329,

40.

41,

That it is pertinent to mention here that the respondent, after
having applied for grant of occupation certificate on
15.11.2019 in respect of the said tower, which had thereafter
been even issued through memo dated 06.03.2020 and had
offered possession to the complainant vide letter dated
29.02.2020 and e-mail dated 04.03.2020.

As per clause B.2 (a) of the flat buyer's agreement the

complainant should h taken the possession within 30

i
l" i
I‘

B
days. Reference may h *;l' :}l clause 8.2 (a) of the Aat

buyer's agreement. vtk
o ool AL BN
- " i 1 -.'- [ r
fa} & “tepms of -*-. dgreement,
the r shall’ uﬁ'ﬁr n writingta. the Flat
Buye .'.j' ta toke in j the thin thirty

(30) days, from the f ssueiof sgchnotice. The
ﬂemﬁd}i@sﬁqﬂ' ?Iﬂn ) -':_' ¢ possessior af the said
fat to i s'_J for s{ '? Lelr ccupation
and use In compli n ¢ with the protisio a'r('ﬂausea
However, the -e. . —hasV¥ili”date not taken the

possession of the flat. it pertinent to meptiun here that as

per clause 9 e complainant is

liable to [:I-EI}F,..-H'IE hnd;iin m per sq. ft. of the
super area for the-entire do HEfEl'E[‘IEE may

be made to clause 9 of the flat buyer's agreement.

“9. Holding Charges

Further it is agreed by the Flat Buyer{s) that in the
event of the failure of the Flat Buyer(s) to take the
possession af the said flat in the manner as aforesaid
in clause 8.2, then the Developer shall havethe option
to cancel this Agreement and avail of the remedies as
stipulated in Clause 15 of this Agreement or the
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42,

43,

Develaper may, without prejudice to its rights under
any af the clauses of this Agreement and at its sole
discretion, decide to condone the delay by the Flat
Buyer(s) in taking over the said lat in the manner as
stated in this clause on the condition that the Flat
Buyer(s) shall pay to the Developer holding charges
@ Rs. 5/- [Rupees Five only) per sq. ft. of the super
area af the said flot per month for the entire period of
such deigy and to withhold conveyance or handing
over far occupation and use of the sald flat till the
holding charges with applicable overdue interast as

prescribed in this r!greement, ff any, are fully paid.
That the complainant i is ﬂ g to pay the holding charges
as per the flat buyy ‘. "“.5. I EEH’IEHII from 07.04.2020
' : z as on 7.07.2021) till

r.l't to mention here

A T]iﬂb"lt}' to pay
25 J-r se and frivolous

amounting to Rs,
the taking over'ofp
that the complai
the holding t es
complaint.

That the rﬂsphé‘ﬂg%

of the tower in hl‘l'ﬂb

=i the construction

tredto Ii'ie complainant is

located. It is submittéd-th >"said flat is complete in all
regards as aﬂi‘e&l ]% i}Mmihes l.e., about
350, have alre yé";li eda ossession in the
said pm;eca:;{ull t:umplmnanl: i

deliberately dragging and a'a'niding f_aking over the
possession of the said unit for the reasons best known to her.
Copies of all the relevant do have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed

documents and submission made by the parties,
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Jurisdiction of the authority

45, The respondent has raised an objection regarding

jurisdiction of authority to entertain the present complaint,
The authority observes that it has territorial as well as

subject matter jurisdiction to adjudicate the present
complaint for the reasons given below.

E. I Territorial jurisdicti Eﬁ:f

ot o
As per notification no. gaﬁﬁ" 7-1TCP dated 14.12.2017
issued by Town an} i 1' anning Department, Haryana
L L
the jurisdiction, o’f,ﬂaﬂ eal | g.datury Authority,

Gurugram shiﬂl‘ha enhr{ﬁpnﬁﬁram strigt for all purposes.
In the preseﬁlrc se, th P oject in-ques| %i;s situated within
the planmnkr;m : .Lf ? g 11 ?# Therefore, this
i
;

‘-' stion to deal with

authority ha 5‘& 1 o tu al

the presentcnﬁpl | H-v?*
E.ll  Subject-matterjurisdiction

Section 11(4)(a)of
shall be rﬁpgi Fiﬁ Mtéeasper dgre
Section 11(4)(a).is mpnmd.fed aﬁ}:@ffd ﬁ

Section 11{4)(a)

Be responsibie for all obligations, responsibilities and
functions under the provisions of this Act ar the rules
and regulations made thereunder or to the allottees
as per the agreement for salg, ar to the ns.m:fﬂr.lm af
allottees, as the case may be, till the convepance of all
the apartments, plots or buildings, as the case may
be, to the allottees, or the common areas to the
association of allottees or the competent authority, as
the case may be;
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The provision of assured returns is part of the bullder
buyer’s agreement, as per clouse 15 of the BBA
dated......... Accordingly, the promoter is responsible
fer all obligations/responsibilities and functions
Including payment of assured returns as provided in
Builder Buyer's Agreement.

Section 34-Functions of the Authority:

34(f] of the Act provides to ensure compliance of the
abiigations cast upon the promoters, the allottees
and the real estate agents under this Act and the
rules and regulations mﬂﬂj«;ﬁmuﬂdﬂ

by ‘I.l'\_l.

So, in view of the provisions of the Act quoted above, the
AL 1R A

authority has mrnplel:e jupsﬁ}ct!un to decide the complaint
L y AV =

regarding non- cum llann:e of obligations the promoter
&% R Jp--'i = F"H,EE-{..'\ h}r P

leaving aside cnmpensatlnn which 15 tu brE decided by the
adjudicating nf’.ﬁcer if pursuad I:s:-,r the f.:nmplamant at a later

3
stage. ‘{ "" l,ﬁ [ !
Findings on ﬂﬁ! ﬁh]e;:tinn iiali pondent.

F.1 Objection | ng”ju" nf authority wr.L
buyer's agre C &li‘ rim' to coming into
force of the Aet.. — " -L'

The respondent has, iai at the agreements
that were E:EL% rEi pric m Amtmn of the Act
and rules s{rﬂﬂ he: 'i:i!ydl and cannot be
reopened. Th"l.lf hﬂtﬁ Hillb‘j Kﬁ gjnatury to a duly

documented FBA and the same was executed by the

complainant out of his/her own free will and without any
undue influence or coercion, the terms of FBA are bound by
the terms and conditions so agreed between them.

The authority is of the view that the Act nowhere provides,
nor can be so construed, that all previous agreements will be
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re-written after coming into force of the Act. Therefore; the
provisions of the Act, rules and agreement have to be read
and interpreted harmoniously. However, if the Act has
provided for  dealing with  certain  specific
provisions/situation in a specific/particular manner, then
that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act
and the rules. Numerqusa'@;?,pnsiuns of the Act save the
provisions of the agreem ey - between the buyers and

]
"'\."

sellers. The said mntmﬂ%

='- been upheld in the landmark
| " .
judgment of Negi'kgm: altors Suburban Pvt. Led. Vs, UOI
and others. 3 of 2017) ‘whiehp ides as under:
119 Undeﬁ%x pmwsufans nj‘ 18 the'delay in handing
over «{he [ j] om the date
mentiona ntgred into by the
profater af I gistration under
RE, i.'-_- e | [IE'II"' _'I' lI' E promoter I5
given ""ﬂfﬁiﬁf; ty fo revise the' dale ’l | completion of
project and deglire the sam n 4. The RERA
does not contemiplite rewiiring ef contract between the
flat purchaser and' the-promoter. ...,
122, Welinvg alré ﬁ gL gistated provisions
of narreLre ure. They may to
some extent be ha j_ treacts ftasi retroactive
effect but them, pn nd .ﬁ;e validity of the
pmirﬁmnwf RE r.' .-ﬁi.t llenged. The
Parliament is campetmt Enaugh tu te law having

retrospective or retroactive effect. A qur can be even
framed to affect subsisting / existing contractual rights
batween the parties in the larger public interest. We do
nat have any doubt in our mind that the RERA has been
framed in the larger public interest after a thorough
study and discussion made at the highest level by the
Standing Committee ond Select Committes, which
submitted its detailed reports.”
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48. Also, in appeal no. 173 of 2019 titled as Magic Eve Developer
Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17,12.2019
the Haryana Real Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesoid discussion, we are of
the considered opinion that the provisions of the Act are
quasi retroactive to some .extenc in npemﬂun -:mﬂ‘ mﬂ.[.h:

tranzaction are still in the process of completion, Hence
in case of delay in the offer/delivery of possession as per
the terms and can L;rr of the agresment for sole the

allottee shall (be et tled, to the interest/delayed

passession charges -fi. 41 ﬁ:, nsonable rate of interest as
provided in Rufe® h af

fithe rules and one sided, unfair
arnd Hﬂr‘m S0 u‘f pte pensation mentioned in
the ugres sale i5 finbid tp be (gnored.”

49. The ag;reem  and except for the
provisions Me ; m—fh ogated: by the Act itself.
Further, it 15 njp?d th&t‘#:hq Elﬁ}kr -buye .:-:. greements have

been E:l-:ecutedfnl:he l;naﬁneﬁni =re [s.no scope left to the

allottee to n&gng&te; Jlatses contained therein,

Therefore, the aut -_. : of ‘ ‘yiew that the charges

payable under vario .-—- Al be payable as per the

agreed mrmw Mﬂt subject to the
condition that the me accordance with the
plans permisgions ) | < aM [RAMie  respective

departments/competent authorities and are not in

contravention of any other Act, rules, statutes, instructions,
directions issued thereunder and are not unreasonable or
exorbitant in nature.

F.Il Objection regarding format of the compliant
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50.

The respondent has further raised contention that the
present complaint is not maintainable as the complainants
have filed the present complaint before the adjudicating
officer and the same is not in amended CRA format. The reply
is patently wrong as the complaint has been addressed to the
authority and not to the adjudicating officer. The authority
has no hesitation in saying that the respondent is trying to
mislead the authority by saying that the said complainant is
filed before adjudacatmg nﬁléer There is a prescribed
proforma for ﬁlmg cumplajnt hefnre the authority under

! AY W]

section 31 of I:he ﬁ::t in fun:;': {E.hﬁr;rrhem are 9 different
L E o R ¥ -

headings in thlS funn (i) partu:ulars uf the ri:urnplmnants have

been pmﬂded m the Enmplalﬂt [ua particulars of the

e ™

respundent— have been prnviil:lled“ in tl'le,cnmplaint (iii)is
I A

regarding jurlsdlctmn UE tth alll.lthlil:l}'i that has been also
mentioned in para 14 of the :_nmplatnﬁ [Iv] facts of the case
have been given at page no. 5 to 8 (v)relief sought that has
also been given at page ll] r.'-f cumglmnt [w[]nu interim order
has been pra}fe::l for (vii) declaration ragart!mg complaint not
pending with any n:rlihl_m: [iﬂtjll'f l}a!s H-Er; rinFuthne-d in para 15
at page B of ﬂnmplaint (viii) particulars of the fees already
given on the file (ix)list of enclosures that have already been
available on the file. Signatures and verification part is also
complete. Although complaint should have been strictly filed
in proforma CRA but in this complaint all the necessary
details as required under CRA have been furnished along

with necessary enclosures. Reply has also been filed. At this
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51.

ad.

stage, asking complainant to file complaint in form CRA
strictly will serve no purpose and it will not vitiate the
proceedings of the authority or can be said to be
disturbing/violating any of the established principle of
natural justice, rather getting into technicalities will delay
justice in the matter. Therefore, the said plea of the
respondent w.r.t rejection of complaint on this ground is also
rejected and the authority has decided to proceed with this
complaint as such. {%ﬁ%ﬁ}&u

0
Findings on the rfgﬂgfm'f t by the - complainant.

I d
L e
i

G.I  Handover possession: ».Direct the respondent to
deliver the possession of allo per the terms of
buyer’s agreement and in accordance with the law laid
down in this regard. !‘ |

I | el | |
The respondent has filed a ;I;".npj: ufm}uﬁ' ad 06.03.2020 on

g

page no. 59 of reply whid srfimwfs ‘have received the
OC for unit in\qﬁ'h it “n.-' u ondent has offered
possession to the E‘nﬁﬁﬁirﬁﬁﬁ er of possession dated
29.02.2020. Ther autho plainant to take
o dAL LD Rl

possession as it has al 1% eh. 3y the respondent
to the mmplﬁin_ﬁht_:jﬁ}’i?jﬂ?f@i{q};} after pying outstanding
dues, if any. j . Ak

G.IT  Delay possession charges: - Direct the respondent
to grant the 18 % interest on money advanced (for the
delay caused in giving the delivery of possession) from

the due date of delivery of possession i.e., 07,07,2015 till
date

In the present complaint, the complainant intends to

continue with the project and are seeking delay possession
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charges as provided under the proviso to section 18(1) of the
Act. Sec, 18({1) proviso reads as under.

‘Section 18: - Return of amount and
compensation

18(1). If the promoter fails to complete or is unabile
te give possession of an apartment, plot, or building,

Provided that where an allottee does not intend to
withdraw from the prm hﬂ shall be paid, by the
promoter, interest far eieny o th of delay, till the
handing over of the p dgsession; at such rate as may
be prescribed,” E ﬁi} 2

53. Clause 8.1 of the fl bt
for handing o 3 ...-.-.-‘T'..'
below i
‘81 g uf I!II T' | § » F fpes
(a) o terms of this tlause aid Sulffect to the
F:'l&rﬁ f’.-”' ing, 'E L ai the terms
W Lo, '- F hf 1 8T _.._._ .-.' Ehﬂ.ﬂgfﬂ
defaule “Swayslif-the, pravisions of this
Agreement. .Eatr siwith-all the provisions,

fn.rmu]'ftrex. ‘E'Ht'unm : :m, as prqscﬂbed by
L £ .:.'-..- [ L] IE:

ﬂlt“dﬂe iz@ Ent.
tly stand
hsrndﬂ-d' Jor the tie taken in getting the

building plans sanctioned The Flat Buyer(s)
agrees and understands that the Developer shall
be entitled to a grace period of 90 days, after the
expiry of thirty six (36} months or such extended
period for want of building senctioned plans),
for applying and obtaining the Qccupation
Certificate in respect of the group housing
complex.”
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24. At the outset, it is relevant to comment on the preset

35

possession clause of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement and the complainant not being in default under
any provisions of this agreement and compliance with all
provisions, formalities and documentation as prescribed by
the promoter. The drafting of this clause and incorporation of

such conditions are n_u%yaguﬂ and uncertain but so
heavily loaded in favor
allottee that even a 1

prnmnter and against the
b:_.: the allottee in fulfilling
\.@ pmscﬂhed by the

evade the ]:ah\'tﬁ;\ vards timely.delivery of subject unit and
to deprive the ailahii‘? T
the builder has

possession. 'ﬁ1 :
misused his do ﬁp : rafted'such mischievous

clause in the agreement and the aﬂhtt&e is liﬁ: with no option
but to sign on the dotted lines,

S accruing after delay in

Admissibility of grace period: The promoter has proposed
to hand over the possession of the said unit within period of
36 months from the date of execution of the FBA. In the
present complaint, the date of execution of the FBA is
04.07.2012. Therefore, the due date of handing over
possession comes out to be 04.07.2015. It is further provided
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26,

in agreement that promoter shall be entitled to a grace

period of 90 days for applying and obtaining the occupancy
certificate in respect of the group housing complex. As a
matter of fact, from the perusal of occupation certificate
dated 06.03.2020 it is implied that the promoter applied for
occupation certificate only on 14.11.2019 which is later than
90 days from the due date of possession i.e., 04.07 2015 The
clause r:lear!y impIIES .ﬂ],ﬂ;i;,thﬁ grace period is asked for

Wrongs. ﬂcr:ﬂﬁ:li ngly, | thfu giace‘p --'-'l days cannot be
allowed to the p prurhnter l | | Wg J

Admlsslhllltyﬁ{ [Ielajr Ebm es at prescribed
'H. ‘¢om| ain nt is seeking delay
possession 5 at e
section 18 pHEAaR JLLE
withdraw fmm the pll'q;!éc_l‘:ff I'i:)ﬁ} %ﬂb}r the promaoter,
interest for every month of delay, till the handing over of

eedoes not intend to

possession, at such rate as may be prescribed and it has been
prescribed under Rule 15 of the rules. Rule 15 has been
reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section

12, section 18 and sub-section (4) and subsection (7) of

section 19]

(1)  For the purpose of proviso to section 12; section 18:
and sub-sections (4} and (7) of section 19, the “interest
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a7.

a8,

L

at the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%..

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR] is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to

time for lending to the general public.
The legislature in its wisdom in the subordinate legislation
under rule 15 of the rules has determined the prescribed rate

of interest. The rate m" iterest so determined by the

award the interest, it uniform practice in all the
Cases.
Cnnsequenﬂ)r State Bank of India i.e,

ing rate (in short,
%, Accordingly, the
inal cost of lending

nn;u.mm_iaﬁ emar*gmal
MCLR) as on date i. 5. 10:202 E

prescribed tF DQQ.
rate +2% i.e,

mplainant for delay in
making payments; T

| ni of term 'interest’ as
defined undi& F%EQ - 3% das that the rate
of interest chargeable I: the promoter, in
case of default, shall h;rl:&ahﬁ Ezn ‘5 of Interest which the
promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced below:

“(za) “interest” means the rates of interest payable by the

promater or the allottee, as the case may be,

Explanation. —For the purpose of this clause—

(i} the rate of interest chargeable from the allottee by the
promater, in case of defauwlt, shall be equal to the rote
of interest which the promoter shall be liable to pay
the allottee, in case of dafauit
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(i) the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
Interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment to
the promoter till the date it is paid:”

60. Therefore, interest on the delay payments from the

61.

complainant shall be charged at the prescribed rate ie,

9.30% by the rEspﬂndent,.r’pIrnurer which is the same as is

25, the authority is

the due date a&rﬁer ﬂ;e

the
parties on 04.07.2012; the"possession of the subject unit was

to be delivered within 36*months with a grace period of 90

days from tH?%ﬂEM i.e, 04.07.2012.
Therefore, the. r.Iur-: ate r possession is
04.07.2015, mﬁ:agémlgﬁ ed_. the same is
allowed for the reasons quoted above. Tﬁerefure} the due
date of handing over possession is 04.07.2015. The
occupation certificate has been received by the respondent
on 06.03.2020 and the possession of the subject unit was

offered by the respondent to the complainant on 29,02.2020.
Lopies of the same have been placed on record. The au thority
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62.

63.

is of the considered view that there is delay on the part of the
respondent to offer physical possession of the allotted unit to
the complainant as per the terms and conditions of the flat
buyer's agreement dated 04.07.2012 executed between the
parties. It is the failure on part of the promoter to fulfil its
obligations and responsibilities as per the flat buyer's
agreement dated 04.07.2012 to hand over the possession
within the stipulated penqﬁ} L}

Section 19(10) of the" e
possession of the sub; "Tlu'

ates the allottees to take
fin 2 months from the date

of receipt ﬂi;l/;f@ﬁ__: E.:_._-__.;_.: ese 2 months' of
reasonable time's Being giver complainant keeping in

i r]l'I

mind that E{ﬁ?ﬂi’[ﬂt’ il';l::lm.ﬂt_l,ﬂ-

has to a:rangd ? lot o logis
| = aﬁr

including hut_%miw\hml : 'ri' of the completely

finished unith\i‘:ﬂh‘qﬁi hat the unit being handed

over at the time- ﬁf‘ -falﬂngﬁﬁsﬁ’sswn is in habitable

— Sl

condition. Ituis m maa}f possession
charges sha {a& f possession j.e,
04.07.2015 n:ﬁf ;d ujz’jﬁﬁcﬂ@ﬁﬁrwaﬂud of 2 months

as per the pmwsmn of section 19(10) of the Act.

possegsion practically he

» equisite documents

Accordingly, the non-compliance of the mandate contained in
section 11(4)(a) read with section 18(1) of the Act on the
part of the respondent is established. As such the
complainant is entitled to delay possession at prescribed rate
of interest ie, 9.30% p.a, wef 04.07.2015 il 29.02.2020
plus two months i.e, 29.04.2020 as per provisions of section
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18(1) of the Act read with rule 15 of the rules and section 19
(10) of the Act.

H.  Directions of the authority
64. Hence, the authority hereby passes this order and issues the

H.

Iv.

following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the
function entrusted to the authority under section 34(f):

prescribed rate uf ' 0% ';-. for every month of delay
3%,' n ie, 04.07.2015 till

29.02. znzﬁ¢hmf 29.04.2020 to the
r:ump!aigd} \ ﬁ e Act

The %s 04.07.2015 till
29.04.2 i@, sha _d;.g;i  phy r to the allottees
w[thEna]:S:Eq of 90 days 1 mAgte of this order as per
rule 16(2) ;

The cumplain;ﬁﬁsa pay uu!standing dues, if
any, afté#aﬂjus‘tbeﬁéf nterest for th -delayed period.

The rate of in terest E:hargeﬁﬁsie from the allottees by the
promoter, In gase of dg;‘aqlf: Ehhg\b charged at the
prescribed rate j.e., 9.30% by the respl:;ndentfprum{:-ter
Which is the same rate of interest which the promoter
shall be liable to pay the allottees, in case of default ie,
the delayed possession charges as per section 2(za) of

the Act,
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v.  The respondent shall not charge anything from the
complainant which is not the part of the agreement.
However, holding charges shall also not be charged by
the promoter at any point of time even after being part
of agreement as per law settled by the Hon'ble Supreme

Court in civil appeal no. 3864-3889/2020 dated
14.12.2020.

65. Complaint stands disg
66. File be consigned to reg

saha Y/
[ ir Kumar) ..23

Member |+ :
N‘ 'd

Haryana Real E __'-'-_-;_': at
: » )
Dated: 05.10.2021 e %Gﬁ"?
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