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Advocate for the complainants
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OR.DER

e present complaint dated 01,02.2021. have been filed by the

complainants/allottees in Form CRA under section 31 of the Real

Estate (Regulation and Derrelopment) Act, 201'6 (in short the Act)

read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 20112 (in short, the Rules) for violation of

section t1(4)[al of the Act wherein it is inter alia prescribed that
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2, Since the buyer's agreement has been execut.ed on 03.

prior to the commencement of the Act ibid, therefore

proceedings cannot be initiated retrospectively,

authority has decided to treat the presernt compl

tce of statutory obligation

the promoter/respondent in terms of section 34(0 of th

Project and unit related details

the promoter shall be responsible for

responsibilities and functions to the allottee as

for sale executed inter se them.

igations,

per the greement

5,2010 i,e,

the penal

ence, ttre

int as an

on part r:f

Act ibid.

all

A.

3. The particulars of the project, the details of sale conside tion, the

amount paid by the complainants, date of proposed ha Lding ov€)r

ed in thethe possession, delay period, if any, have been detai

following tabular form:

Information

Emerald Estate Apar
emerald hills,
Maidawas, Curgaon.

25.499 acres

Group housing colony

. and
nri Ltd.

23.O8.2022

Complaint no. 582 of202L

Project name and location

Project area

ents at
r 55,

Nature of the Project

DTCP license no. and validity status

Name of licensee

HRERA registered/ not regist.r.a

HRERA registration valid up to

05 of 2008 dated L7 .01.2
valid/renewed up to L

Active Pronroters pvt.
others with llmaar MGF

"Emerald estate apa
Registered vide no. 1
dated 24.08.2OL7 for
mtrs.

of2OL7

Occupation certificate granted on LL,LL,2O2O

ge2of34



[Pape 17 | of reply]

Provisional allotment letter dated 29.09.2009

[Page 133 of complaint]

Unit no. EEA-l-F11-01., l.1th floor, block I

[Page BL of complaint]
Unit measuring 1395 sq. ft.

Date of execution of buyer's
agreement

03.05.2010

[Page 79 of complaint]
Payment plan Construction linked payment plan

[as per buyer's agreement and
accounts]

Total consideration ali per
statemenI of account dated
24.03.2021 at page 133 of reply

Rs.55,29,619 /-

Total amount paid by the
Complainants as per statement of
account 24.03.2021. at page L34 of
reply

Rs.69,42,756/-

Date of start of construction as per
statement of account dated
24.03.2021" at page 133 of reply

26.08.20L0

1(i. Due date of delivery of posrsession
as per clause 11(a) of tlhe said
agreement i.e. 35 months fi^om the
date of start of commencement of
construr:tion and development of
the Unit (26.08.2010) + grace
period ,rf 6 months, for applying
and obtaining completion
certificate/ occupation certificate
in respect of the unit and/or the
Project.

[Page 9,* of complaint]

25.08.20L3

[Note: Grace period is not
includedl

Date of offer of possession 2L.tL.2020

[Page L37 of complaint]

Delay in handing over possession
till2L.0l.202L(i.e. date of c,ffer of
possession (2L.L1.2020) + 2
months)

7 year 4 months 26 days

tRq
GLIR RAM Complaint no. 582 of 2021,

B.F cts of the complaint
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The complainants have made the following submissi

complaint:

1. That the respondent company issued an advertisement a

a residential apartments project called 'Emerald estate a

situated at sector 65, Gurugram, Haryana and there

applications from prospective buyers for the purchase

the said project. The respondent confirmed that the proj

building plan approval from the authority. The initia

Leslie Joe Paul and Elsie Paul who were caught in the

promises by the agents of th,a respondent company, pai

booking amount of Rs. 5,00,000.00 vide cheque no. 834

27.08,2009, acknowledged by the respondent vide

account as on 27,71,,2020. That on 26.09,2009, a p

allotment letter was rnade by 15* respondent in the nam

Joe Paul and Elsie Paul, which was acknowledge

respondent vide ref. No-EEA/706256-PR-010 and

agreement was also execu[ed between the allottee

respondent on 03.05,20 10.

The possession of the captioned unit should have been

within 36 months from the dilte of execution of the agree

a grace period of six months i,e. by Z}tZ as per clause 1

in January 201.4, the initial Allottees visiterl the site

shocked to see the status ol'the project as no constru

2.
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going on at the site and ther status of construction

consonance with the construction plan based

payments'were collected.

Complaint no. 582 of 2021

was not at all in

on which the

at from January 201.5 to lt4ay 20L5, the initial allottees contacted

the respondent on several occasions and were regularly in touch

with the respondent through complainant's association called

Emerald Hills Owners Welfare Association, office bearers of which

were chasing the responclent for construction on very regular

basis. The Respondent was never able to give any satisfactory

response to the complainants or the governing body of the

association regarding the status of the construction and was never

definite about the delivery of the possession,

hat from January 2016 to May 201.6, the dharna were held by the

initial allottees together with complainant's association. Some or

the other excuses were being provided to the complainants as well

as the association. In fact, the behaviour of the customer services

division towards the complainants was very rude, negative and

unfriendly. That in Octobe r 2016, after making the payments, the

complainants were in hope that he will get possession of their flat

soon but the dreams of the complainants were shattered and

scattered as the respondent left no stone unturned to cheat the

complainants and extract money from their pocket showing that

flat is complete and ready to handover possession. It is very

Page 5 of34
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unfortunate that the complajinants had beconte helpless

run from pillar to post for thre possession of lhis flat th

made payment of the agreed amount as per the constru

plan.

That on 11.09 ,201,7, the initiall allottees and thu' responde

settlement agreement. The agreement stated that the all

be given a credit of a )lumpsum compensation

Rs.15,40,080/- in the statemeht of account, as a gesture

to be adjusted in future ins;tallments and/or other ch

allotees had agreed to the revised date of pr:ssession

given by the respondent company. It was ftrrther

case the date of hand over otl possession is ctranged wh

to the mentioned date or post the saffle, the

compensation shall be increlased or decreased on p

and the allotees shall make the payment of balance a

the adjustment of the compensation.

6. The possession of the unit is not handed over tlherefore a

the terms and conditions of the agreement the responde

to pay the amount of intererst to the compriainants till

initial Allottees received a Iump sum compensatio

respondent according to the settlement terms of the

agreement executed between: the complainants and the

5,

as on 1,1,.09.2017 for an amount of Rs. L5,40,080.00 vide

age 6 of 34
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774078 dated 05.10.2017. That on 02,02.201-8, the respondent

made an installment deduction of Rs. 4,03,'J,}Bf- from the

compensation, which was given to the complainants, such an act of

the respondent is illegal and unjust. The initial allottees received a

lump surrr compensation by the respondent according to the

settlement terms of the serttlement agreement executed between

the complainants and the respondent as on 11.09.2017 for an

amount of Rs. 1,78,44V.{10 [on pro-rata basis of the original

settlement) vide receipt no. 798532 dated 26,07,201,8 and

Allottees received a credit on account of anti-profiting of an amount

of Rs. 5,950.00 vide cheque no. 810271 dated 1,8.12,2018, Rs,

20,275,00 vide cheque no. 844862 dated 19.08.2019 and Rs.

4,151,00 vide cheque no. 8'22338 dated 15.04.2019. AIso, the initial

allottees received a credit for ERP of an amount of Rs. 16,258.00

vide cheque no. gzllrgldated 1,3.L1..2020.

ubsequently, the complainants based on their affidavits viz affidavit

no, G0282020b1"050 dated 28.02.2020, affidavit no.

G028202(tbL171. dated 28,02.2020 and indemnity no.

G0282020b1051 dated 28,02,2020 substituted the name of Leslie

Joe Paul with Jasmine Pilul on the aforesaid property. It was

confirmed by the respondent company vide letter reference

number EMGF/707713 dated 1,1.03.2020. The collection

adjustment for an amount of Rs. 7,069.00 vide Cheque no, 920193

PageT of34
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B.

and 920871. dated 13.1.1,.2Ct20 and 1,81,12020 respe

made and the complainanil; received DPC for an am

7,069.00 vide cheque no. 920868 dated L8.1,n2020.

The complainants received a letter of offer r:f possess

allotted flat EEA-I-F11-01 at emerald estate apartmen

respondent vide reference no.

/20201,1,21,1,237 41335 on 2L.L1.2020, Unfortunatel

received by the complainanls also carried certain dem

were not a part of the buililer buyer agreentent and h

demands were illegal. Thos;e demands related to aski

dues and other charges thilt were not mentioned in

agreement. The complainanls asked for the interest for

for which the possession was delayed and also

payments which were not according to the buil

agreement. The respondent also started threatening

customer services division that in case y'ou do no

settlement agreement, you will not only loose the

compensation from Rs. 5 to Rs,10 being offered by the

to all, but you are the initial allottees would not be entitl

the basic compensation of Rs. 5.00 which is mentio

builder buyer agreement.

C. Relief sought by the complainants

age B of 3i4
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GRAM Complaint no. 582 of 2027

e complainants have filed the present compliant for seeking

following relief:

ost resper:tfully prayed thilt this authority be pleased to direct the

,ndent to pay interest at the prescribed rate for every month of delay

the due date of possession till the date of actual possession.

t is most re'spectfully prayed that this authority be pleased to order

the respondent not to ask for anything which has not been agreed

to between the parties in the buyer's agreement as offering

possession on the paymerrt of charges which the flat buyer is not

contractually bound to pay', cannot be considered to be a valid offer

of possession.

t is most respectfully prayed that this authority be pleased to order

the respondent to ensure no further demand is raised on the

complainants till the time the entire interest due to the

complainernts has been paid.

t is most respectfully prayed that this authority be pleased to pass

any other interim relief(sJ which this authority thinks fit in the

interest oI justice and in favor of the complainants.

n the clate of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to have

been committed in relation to section 11[4)[a) of the Act and to

plead guilry or not to plead guilry.

ply by the respondentD.R

Page 9 of 34
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The respondent has raised ce,rtain preliminary objectio

contested the present complaint on the following groun

It is wrong and denied that the subject matter of the

within the jurisdiction of this hon'ble authority. That

the complaint is not maintainable in law or on

complainants have filed the present complaint seeking i

compensation for alleged delay in delivering possess

apartment booked by the cornplainants. It is respectfully

that such complaints are to lbe decided by the adjudica

under section 71, of the Act read with rule 29 of the Rul

by this hon'ble authority.

ii, That the complainants have no /ocus standi or cause of a

the present complaint. That the present comLplaint is b

erroneous interpretation of the provisions of the Act as

incorrect understanding of tlhe terms and corrditions of

agreement, That the complainants are not "allottees" bu

who have booked the unit irr question as a speculative i

in order to earn rental income/profit from its resale,

question has been booked by the complainants as a

investment and not for the prurpose of self-use as a resi

complainants have not come before this authority with

and has suppressed vital andl material facts from this au

original allottees took an lndependent and informe

ge 10 of34
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RAM Complaint no. 582 of 202t

uninfluenced in any manner by the respondent, to book the unit in

question,

It is pertinent to mention herein that at the time of application, the

building plans of the proiect had not yet been approved by the

competent authority and this fact was clearly and transparently

disclosed to the original allottees at the time of booking itself and

clearly mentioned in the application form. The original allottees

were conscious and aware that the construction would commence

only after approval of tluilding plans and as such was fully

conscious and aware that time was not the essence of the contract

when it came to delivery of possession.

e provisional allotment letter dated 29,09.2009 and revised

allotment letter dated 06.C|3,2010 in favour of the original allottees

and buyer's agreement exercuted between the original allottees and

the respondent dated 03.05.2010,

hat the original allottees had filed a false and frivolous complaint

before the hon'ble NCDRC being complaint no 1043 /20t5 against

the respondent, and the association of apartment owners in the

project had also lodged an FIR bearing no 158 dated 08.06.2016

with the Elconomic offences Wing, Gurugram. The original allottees

were directed by the hon'ble NCRDC to appear before the hon'ble

state commission since the hon'ble NCRDC did not have the

pecuniary, jurisdiction to hear and decide the said complaint.

Page 11 of34
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However, before the matter cr:uld be listed belbre the ho

commission, the original allol-tees and the respondent a

settlement.

vt. The original allottees and the respondent executed a s

agreement dated 1t,09.201',7 in terms of w,hich, in

original allottees were to receive a lump sum c

15,40,080/- fRupees fifteen lacs forty thousand and eigh

be adjusted against future inrstalments and chLarges in

set out in the settlement agreement referred to abo

thereof, the original allottees agreed and undertook to

the said complaint filed by the original allotteers and not

any claim against the respondent of any nature whatso

the present complaint has be,en filed in violation of the

conditions of the settlemenl[ agreement referred to a

letter dated 24.08.2077 addressed to the EOW,

whereunder the original allottees have convey'ed their no

to the closure of FIR no, l,5B dated 08.06.2016 and have sr

stated that they visited the project site and found the w

project to be on in full swing, the competition schedule

been shared by the respondent and that the

compensation has already been settled br:tween th

allottees and the respondent.

Complaint no. 582
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hat it is submitted that there have been several defaults on the part

of the original allottees in making timely payment of sale

considerat.ion as per the prayment plan, accordingly, the original

allottees /complainants are not entitled to any compensation for

any delay in delivery of possession under clause 13 (c) of the

buyer's agreement. the contractual relationship between the

complainants and the respondent is governed by the terms and

conditions of the buyer's agreement which are binding upon the

parties with full force and effect, Nevertheless, it is pertinent to

mention that the respondent has paid Rs 17,18,527/- as delay

compensation in accordance with the buyer's agreement read with

the settlentent agreement clated 1,1,,09,2A17, executed between the

original allottees and the respondent. Rs 15,40,080/- was promised

to be paid to the original allottees under the settlement agreement

referred to above and addlitional compensation amounting to Rs

!,78,44U - was paid at the time of offer of possession. Furthermore,

an amount of Rs. 3 0,37 6 /- [Rupees thirty thousand three hundred

seventy-six only) has been credited as benefit on account of anti-

profiting and Rs. 16,258/- fRupees sixteen thousand two hundred

fifty-eight onlyJ on account of early payment rebate, Furthermore,

the timelines for deliveny of possession are contingent upon

various factors such as time taken by the statutory/competent

authority in according t-o approvals, permissions, sanctions,

Page 13 of34
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viii.

including but not limited to the issuance of the

certificate/competition certificate, timely payment of i

by the allottees and other factors which are beyond the

control of the respondent.

That the respondent was con,strained to terminate the

one of the contractors of the project which has also con

delay in construction activities at the site as follows-

That a contract dated 01.11,2010 was executed be

Respondent and M/s B L Kashyap and Sons (BLK/Con

terms of which the contractor was to construr:t residen

being developed by the respondent in ther name an

"Emerald Estate" and "Emerald Floors prernier", incl

structure, finishing, MEP, external development, infi

horticulture, EWS, clubhoulses, swimming pools, c

shopping etc, The start date of the project as determi

parties was 26.0 7,201,0 and the scheduled date of compl

project was 25.0 7,201,3.

That the contractor was not erble to meet the agreed ti

construction of the project. The progress of work at the

was extremely slow on accotrnt of various defaults on

the contractor, such as failure to deploy ade,quate

shortage of rnaterials etc. irr this regard, the respon

ix,

x.

several requests to the contractor to expedite progress o

e L4 of34
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at the project site. However, the contractor did not adhere to the

said requests and the work at the site came to a standstill,

hat in the aforesaid circumstances, the respondent was

constrained to issue notice of termination dated 16.01.201,5,

terminating the contract and calling upon the contractor to remove

itself from the project site without removal/ damage to the

materials, equipment, toolr;, plant & machinery, and to hand over

the contract documents.

hat the respondent apprehelnded that the contractor would remove

from the project site, material, tools, plant & machinery which

would then not be available to the respondent for use for

completion of the project in terms of clause 95.1 (GCC) of the

contract. Therefore, the respondent filed a petition bearing no,

O,M,P. No. 100 of 2015 under Section 9 of the Arbitration and

Conciliation Act, 1996 before this Hon'ble High Court seeking

urgent reliefs in the nature of restraining the contractor from

interfering with the businLess activities of the petitioner at the

project site, removing an'y material, equipment, tools, plant &

machinery from the project site and appointing a local

commissioner to inspect the project site and prepare an inventory

of material, equipment, tools, plant & machinery

hat however, the parties serttled the disputes during the pendency

of the aforesaid proceedings and the contractor assured the

xii,

Page 15 of34
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respondent that the project shall be completed within

timeline. This was considerr:d to be in the interest of th

well as to mitigate losses, since considerable time woul

spent in re-tendering of the works.

xiv. Further, the contractor had also undertaken to complete

within the agreed timelines i.e. within eighteen (1g)

nothing went as agreed and hence, the respondent was

to terminate the contract with the contractor vide

notice dated 30.8,2018. Al[ter termination of the c

respondent filed a petition against the contractor

Hon'ble Delhi High Court seeking interim protection

contractor so that the contnactor does not, inter alia,

possession and work at the site. similar pel[tir]n wa.S ?

the contractor against the rerspondent.

That the aforesaid two petitions, along with

pertaining to a different contract came

xv.

06.09.2018 before the Honourable High Court and dis

said cases and issued several directions, The Honou

Court appointed Justice A P Shah [RetdJ as the Sole A

adjudication of disputes between the responden

contractor. Furthermore, RITES Ltd [a Government U

was appointed as the local commissioner to inter alia, i

take joint measurement of uzork done and balance to

e 16 of34
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Complaint no. 582 of 2021

file its report before the sol: arbitrator, The High Court gave liberty

to the respondent to award the contract to new agency[sJ for

completing the remaining work. However, it was directed that the

project site shall be handed over to such new agency(s) with the

permission of the sole arbit:rator,

hat the arbitration proceedings titled as B L Kashyap and Sons Vs

Emaar MGF Land Ltd [arbitration case number 1 of 2018) before

f ustice A P Shah (Retd), sol: arbitrator have been initiated. The Ld.

arbitrator vide order dated 27.04,20L9 gave liberty to the

respondent to appoint another contractor w,e.f. 15,05.2019. That

the original allottees requested the respondent to delete the name

of Leslie Joe Paul and to adcl the name of complainant no 1, f asmine

Kurian Paul in Iieu thereof the original allottees and complainant

no 1 executed the requisite documents to effect the change of name

in the records of the respondent and possession of the apartment

has been offered to the comrplainants vide offer of possession letter

dated 27.1,7.7.020.

he allegations advanced by the complainants and without

prejudice to the contentions of the respondent, it is respectfully

submitted that the provisions of the act are not retrospective in

nature. the provisions of ttre act cannot undo or modify the terms

of an agreement duly executed prior to coming into effect of the Act,

the provisions of the act relied upon by the complainants for

Page 17 of34
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seeking interest or compensation cannot be called i

derogation and in negation of the provisions of

agreement. the complainanr[s cannot claim any relief

contemplated under the provisions of the buyer's ag

with the settlement agreement. assuming, without

admitting any delay on the part of the respondent i

possession, it is submitted that the interest frrr the al

demanded by the complain:rnts ir beyond the scope of

agreement as amended by the settlement agreement, de

in accordance with the buyerr's agreement, read with the

agreement, amounting to Rs;. 17,18 ,5ZT /- has already b

the complainants. The complainants cannot demand an

compensation beyond or contrary to the agreed

conditions between the parties.

copies of all the relevant documents have been fired an

the record. Their authenticity is not in dispute.

complaint can be decided on the basis of these

documents.

furisdiction of the authority

The preliminary objections raised by the respondent

jurisdiction of the authorit'g to entertain the present

stands rejected. The authority observed that it has te

B,

E.

9.
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well as subject matter jr.rrisdiction to adjudicate the present

complaint for the reasons given below.

erritorial j urisdiction

s per notification no. 1,/92/2017 -ITCP dated 1,4.12.2017 issued by

Town and Country Planning Department, Haryana the jurisdiction

of Real Estate Regulatory' Authority, Gurugram shall be entire

Gurugram District for all purpose with offices situated in

Gurugram. In the present rr?S€, the project in question is situated

within the planning area of Gurugram District, therefore this

authority has complete terrritorial jurisdiction to deal with the

present complaint.

ubi ect-matter i urisdiction

he authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter as per

provisions of section fL1(aJ[a] of the Act leaving aside

compensation which is to lbe decided by the adjudicating officer if

pursued by the complainants at a later stage.

F, Fi dings on the obiections raised by the respondent

.lObiection regarding iurisdiction of authority w.r.t. buyer's
greement executed prior to coming into force of the Act and
mplainant being investor.

,ne' of the contentions of the respondent is that the authority is

deprived of the jurisdiction to go into the interpretation of, or

rights of the parties inter-se in accordance with the buyer's

E.II

11

1,2,
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agreement executed between the parties and no agreem

as referred to under the provisions of the Act or the Rul

executed inter se parties. The respondent further sub

the provisions of the Act are not retrospective in nat

provisions of the Act cannot undo or modify the term

agreement duly executed prior to coming into effect of

authority is of the view that the Act nowhere provides,

so construed, that all previous agreements will be re-w

coming into force of the Act. Therefore, the provisions

the Rules and the agreement have to be read and i

harmoniously, However, if tihe Act has provided for d

certain specific provisionrs/situation in a specific

manner, then that situation will be dealt with in acco

the Act and the Rules after the date of coming into forc

and the Rules. Numerous provisions of the Act save the

of the agreements made between the buyers and selle

contention has been upheld in the landmark judgmen

Bombay High Court in Neelk'amal Realtors Sulturbon

UOI and others. (W.P 2737 of 207f which provides as

"11"9, Under the provisions of Section 18, the delay in handing o
possession would be counted from the date mentioned
agreement for sale entered into by the promoter and the a
to its registration under REIW, Under the provisions of RE
promoter is given a facility to revise the dqte of completion of 

,

and declore the same under Serction 4, The RERA does not conte
rewriting of contract between the flat purchaser qnd the pram

ge 20 of 34
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2, We have already discusseot that above stated provisions of the RERA
ore not retrospective in nalture. They may to some extent be having a
retroactive or quasi retroqctive effect but then on that ground the
validity of the provision:; of RERA cannot be challenged, The
Parliament is competent enough to legislate law having retrospective
or retroactive effect. A law can be even framed to affect subsisting /
existing contractual rights between the parties in the larger public
interest. We do not have any doubt in our mind that the RERA has been

framed in the larger public interest after a thorough study and
discussion made at the highest level by the Standing Committee and
Select Committee, which su,bmitted its detailed reports."

lso, in appeal no, 173 of 201,9 titled as Magic Eye Developer Pvt.

Ltd, Vs, Ishwer Singh Dahiya dated 1,7.12,2019, the Haryana Real

Estate Appellate Tribunal .has observed-

Thus, keeping in view our aforesaid discussion, we qre of the considered
opinion that the provision:; of the Act are quosi retroactive to some
extent in operation and yljl be applicable to the agreements for sale
entered into even prior to cgming into ope,ration of the Act where the
transaction are still in the process of completion. Hence in case of delay
in the offer/delivery of pos.session qs per the terms and conditions of
the agreement for sale the allottee shqll be entitled to the
interest/delayed possession charges on the reasonable rate ofinterest
as provided in rule L5 a,f the Rules and one sided, unfair and
unreasonoble rate of compensation mentioned in the agreement for
sale is liable to be ignored."

he agreements are sacrosanct save and except for the provisions

w'hich have been abrogaterl by the Act itself, Further, it is noted that

ttre buyer's agreements have been executed in the manner that

there is no scope left to the allottees to negotiate any of the clauses

contained therein. Therefore, the authority is of the view that the

charges payable under various heads shall be payable as per the

agreed terms and conditir>ns of the buyer's agreement subject to

the condition that the same are in accordance with the

by the respectiveplans/permissions approved
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departments/competent authorities and are not in con

of the Act and are not unreasonable or exorbitant in na

15, The respondent plea that complainants being inves

demand certain benefits of the Act is outrightly deni

dismayed it is recoded that rrothing is in the Act that d

investor, what is on fact is that they had paid the co

against the total sale consideration as required.

F.lI Obiection regarding handing o!'er possession as per decla
under section 4(2XIXC) of lthe Act

1.6. The counsel for the respondent has stated that the enti

claim possession or refund would arise once the possess

been handed over as per declaration given by the prom

section 4(2)(l)[C). Therefore, next question of deter

whether the respondent is entitled to avail the time give

the authority at the time of registering the project unde

& 4 of the Act.

1,7. It is now settled law that the provisions of the Act and th

also applicable to ongoing project and the term ongoing

been defined in rule 2[1)[o] of the Rules. The new as

ongoing project are requirecl to be registered under se

section 4 of the Act.

18. Section 4t2)01(Cl of the Act requires

registration of the real estal[e project,
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declaration under section 4t2)0)ICJ of the Act and the same is

reproduced as under: -

'ection 4: - Application for registration of real estate projects

'Z)'t'he promoter shall enclose the following documents along with the
application referred to in sub-s;ection (1-), namely:

(l): -a decloration, supported by an affidavit, which shall be signed by the
promoter or any person authorised by the promoter, stating: -

(C) the time period withirt which he undertakes to complete the project
or phase thereof, as t:he cqse may be,..."

he time period for handing over the possession is committed by the

builder as per the relevant clause of apartment buyer agreement

and the commitment of ttre promoter regarding handing over of

possession of the unit is taken accordingly. The new timeline

indicated in respect of o:ngoing project by the promoter while

making an application for registration of the project does not

change the commitment of the promoter to hand over the

possession by the due date, as per the apartment buyer agreement.

The new timeline as indicilted by the promoter in the declaration

under section 4(2)0)ICJ is now the new timeline as indicated by

him for the completion of the project. Although, penal proceedings

shall not be initiated agilinst the builder for not meeting the

committed due date of possession but now, if the promoter fails to

complete the project in declared timeline, then he is liable for penal

proceedings. The due dat.e of possession as per the agreement

remains unchanged and prromoter is liable for the consequences

Page 23 of 34
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and obligations arising out oI failure in handing over

the due date as committe'd by him in the apartm

agreement and he is liable lbr the delayed possession

provided in proviso to section 1B[1) of the Act. The sam

been dealt by hon'ble Bombay High Court in cil

Neelkamal Realtors Suburban pvt, Ltd, and anr.

India and ors, and has observed as under:

"119. Under the provisions of Section 18, the delay in handing
possession would be counted J"rom the date mentioned in the
for sale entered into by the promoter and the allottee p
registration under RERA. Under the provisions of RIIRA, the
given a facilist to revise the da,te of completion of project and d
seme under Section 4. The )?ERA does not contemplate
contract between the flat purc'haser and the promoter,.."

F.III obiection regarding exclrusion of time taken by the
authority in processing the apptication/issuance of
certificate and settlement agreement

20, As far as contention of the respondent with respect to th

of time taken by the competent authority in proc

application and issuance of occupation certificate is con

authority observed that the respondent had applied fr

occupation certificate on 21".07.2020 and thereafter vide

ZP-441-Vol.lllAD (RA) /2020 ,/ZOO94 dated 1,1,.11,,2

occupation certificate has been granted by the competen

under the prevailing law. The authority cannot be a silen

to the deficiency in the applir:ation submitted by the pr

issuance of occupancy certificate.
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he application for issuance of occupancy certiFicate shall be moved

in the prescribed forms and accompanied by the documents

mentioned in sub-code 4,10,1 of the Haryana Building Code, 2017.

As per sub-code 4.t0.4 of thre said Code, after receipt of application

for grant of occupation certificate, the competent authority shall

communicate in writing r,l,ithin 60 days, its decision for grant/

refusal of such permission for occupation of the building in Form

B R-VII,

Therefore, no delay in granting occupation certificate can be

attributed to the concerned statutory authority, Also, the aforesaid

settlement agreement between parties on perusal reveals that

terms are overwhelmingll, one-sided and only in favour of the

developer. Such agreement cannot be given effect which are of

repressive nature.

iings on the reliefs sought by the complainants

the present complaint, the complainants intend to continue with

the project and are seeking delay possession charges as provided

under the proviso to section 1B[1) of the Act. Sec. 18(1) proviso

reads as under.

7tl: - Return of amount and compensation

B(1). If the promoter fails to contplete or is unqble to give possession of an

partment, plot, or building, -

Provided that where an allctttee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of

G. Fi

22,
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delay, till the handing over of the possession, at such rate as
prescribed."

"Section 2 : Definitions

(za) "interest" means the rat,es of interest poyable by the
the allottee, as the case may lte. Explanotion, -For the pu
clause-

(i) the rate of interest chargeable from the allottee
promoter, in case of default, shall be equal to the rate of
which the promoter shall be liable to pay the allottee, i
default;

(ii) (ii) the interest payabte by the promoter to the allottee
from the date the pra,moter received the amount or a
thereof till the date the omount or part thereof and ,

thereon is refunded, and the interest payable by the al,
the promoter shall bet from the date the allottee de
payment to the promoter till the date it is paid;

23, clause 11(aJ of the buyer's agreement provides for ti

handing over of possession ilnd is reproduced below:

"77, Possession

@ Time of handing over the possession

subject to terms of this clause and subject to the Ailottee(s)
complied with all the terms and conditions of this Buyer,s Agrr
and not being in defaurt under any of the provisiois of this
Agreement and complianc,e with all provisions, forrdocumentation etc., as prescribed by th, bompony,'th'e Con
proposes to hand over the possession of the llnit within 36 m
from the date of commencemcTnt of construction and devero
the unit. The Allottee(s) agre,es and understands thqt the (

shall be entitled to a grace period of six months, for apptyinl
obtaining the compretion certific'ate/occupatiin ,irtiliri
respect of the Unit and/or the project,,,

24, At the outset, it is relevant to comment on the preset

clause of the agreement wherein the possession has bee

to all kinds of terms and conditions of this agreemen

complainants not being in default under any provisio
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agreement and compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting of this

clause and incorporation ol'such conditions are not only vague and

uncertain but so heavily loaded in favour of the promoter and

against the allottees that even a single default by the allottees in

fulfilling formalities and documentations etc. as prescribed by the

promoter may make the possession clause irrelevant for the

purpose of allottees and the commitment time period for handing

over possession loses its meaning. The incorporation of such clause

in the buyer's agreement by the promoter is just to evade the

liability towards timely delivery of subject unit and to deprive the

allottees of right accruing ilfter delay in possession, This is just to

comment as to how the builder has misused his dominant position

and drafted such mischierrous clause in the agreement and the

allottees is left with no option but to sign on the dotted lines.

dmissibility of grace period: The promoter has proposed to hand

over the possession of the said unit within 36 (thirfy-six) months

from the date of commencement of construction and further

provided in agreement that promoter shall be entitled to a grace

period of 6 months for applying and obtaining completion

certificate/occupation certificate in respect of said unit. The date of

start of construction is 26.08.2010 as per statement of account

dated 24.03,2021, The period of 36 months expired on 26.08.2013.

Page27 of34
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As a matter of fact, the prornoter has not applied to th

authority for obtaining completion certificate/

certificate within the grace period prescribed by the

the buyer's agreement. As per the settled law one

allowed to take advantage olf his own wrong. Accordingl

period of 6 months cannot be allowed to the promoter a

26, Admissibility of delay possession charges at prescri

interest: The complainants are seeking delay possessi

at the prescribed rate of interest. Proviso to section

that where an allottees did not intend to withdraw from

he shall be paid, by the promoter, interest for every mo

till the handing over of possession, at such rate

prescribed and it has been prescribed under rule 15 o

Rule 15 has been reproduced as under:

Rule 15. Prescribed rote of interest- [proviso to section 72,
and sub-section ft) and subsecti,on (7) of section 19J
(1) For the purpose of proviso to section L2; section 1g; and sub-

(4) and (7) of section 1-9, the' "interest at the rate prescribed,,
the state Bank of India highest marginal cost of rending rote

Provided that in case the State Bank of Indio morginal
l.ending rate (MCLR) is no't in use, it shail be replaced
benchmark lending rates which the State Bank of India may
time to time for lending to tlie general pubtic.

27. The legislature in its wisdom in the subordinate legislatio

rule 15 of the Rules has determined the prescribed rate

The rate of interest so determined by the legislature, is

and if the said rule is followr:d to award the interest, it

uniform practice in all the cases.
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aking the case from another angle, the complainants-allottees is

entitled to the delayed possession charges/interest only at the rate

of Rs.5/- per sq. ft. per month of the super area till the date of notice

of possession under the r:lause 1,2(a), provided allottee(sJ have

complied with all the terms and conditions of this agreement;

whereas, as per clause 1.2(c) of the buyer's agreement, the

promoter was entitled to interest @ 240/o per annum at the time of

every succeeding installment for the delayed payments. The

functions of the authorify are to safeguard the interest of the

aggrieved person, may be the allottees or the promoter. The rights

of the parties are to be balanced and must be equitable. The

promoter cannot be allowed to take undue advantage of his

dominant position and to exploit the needs of the home buyers.

This authority is duty tround to take into consideration the

Iegislative intent i.e ., to protect the interest of the

consumers/allottees in the real estate sector. The clauses of the

buyer's agreement enterecl into between the parties are one-sided,

unfair and unreasonable rruith respect to the grant of interest for

delayed possession, There are various other clauses in the buyer's

agreement which give swereping powers to the promoter to cancel

the allotment and forfeit the amount paid. Thus, the terms and

conditions of the buyer's agreement are ex-facie one-sided, unfair

and unreasonable, and th,e same shall constitute the unfair trade

Page?9 of34
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practice on the part of the prr:moter. These types of disc

terms and conditions of the brule r'S agreement will not b

binding.

29. Consequently, as per website of the State Bank of

https://sbi.co,in, the marginal cost of lending rate [in sh

as on date i.e., 01.10.2021 is ',t.300/0. Accordingly, the rule

prescribes, the rate of inteiest will be marginal cost of I

+20/o i.e.,9.300/0.

30, Rate of interest to be paid by the complainants in cas

in making payments: The definition of term 'interest'

under section Z(za) of the Act provides that the rate

chargeable from the allottee,s by the promoter, in case

shall be equal to the rate of interest which the promo

liable to pay the allottees, in case of default. The relevan

reproduced below:

"(za) "interest" meqns the rates of t'nterest payable by the
allottee, as the case may be.

Explanation. -For the purpose of tlinis clause-
(i)

(i0

the rate of interest chargealtle from the allottee b), the prom
case of default, shall be eq,ual to the rate of interest wh
promoter shall be liable to pay the allottee, in case of default;
the interest payable by the promoter to the allottee shall be fi

31.

date the promoter received the amount or any part thereof
date the amount or part thereof and interest thereon is
the interest payoble by the allottee to the promoter shall be
date the allottee defaults in payment to the promoter till the
is poid;"

Therefore, interest on the delay payments from the co

shall be charged at the prescribed rate i.e., 9.3

ge 30 of34
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respondent/promoter whi,ch is the same as is being granted to the

complainants in case of delayed possession charges,

n consideration of the documents available on record and

submissions made by the parties regarding contravention as per

provisions of the Act, the authority is satisfied that the respondent

is in contravention of the section 11(41[a) of the Act by not handing

over possession by the due date as per the agreement. By virtue of

clause 11[a) of the buyerfs agreement executed between the

parties on 03,05.2010, prissession of the said unit was to be

delivered within a period of 36 months from the date of

commencement of construction i.e. 26.08.2010, As far as grace

period is concerned, the same is disallowed for the reasons quoted

above. Therefore, the due date of handing over possession comes

out to be 26.08,2073. In the present case, the complainants were

offered possession by the r,espondent on 21,1,1,,2020, The authority

is of the considered view that there is delay on the part of the

respondent to offer physical possession of the allotted unit to the

complainants as per the terms and conditions of the buyer's

agreement dated 03,05.20.[0 executed between the parties.

ection 19(10J of the Act obligates the allottees to take possession

of the subject unit within 2 months from the date of receipt of

occupation certificate, In the present complaint, the occupation

certificate was granted by the competent authority on 1,1,.1,1,.2020.
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However, the respondent offered the possession of t

question to the complainants; only on 21,.1,1,.2020. So, it

that the complainants carne to know about the

certificate only upon the date of offer of possession, Th

the interest of natural justicr:, the complainants should

months' time from the date r:f offer of possession. The

time of 2 months is being given to the complainants

mind that even after intimation of possession practicall

to arrange a lot of logistics and requisite documents inc

not limited to inspection of the completely finished th

but this is subject to that the unit being handed over at

taking possession is in habitable condition. It is furth

that the delay possession charges shall be payable lto

date of handing over possession as per the buyer's agr

26.08,2013 till the expir! ol1 2 months from the date

possessio n (21..L1,,2020) which comes out to be 21,.01..2

34. Accordingly, the non-compliance of the mandate co

section 11ta)ta) read with secrion 1B(11 of the Act on

the respondent is establistred. As such the complai

entitled to delay possession charges at prescribed r

interest @ 9,30 o/o p.a, w.e.f. 26.08,2013 till Zl,}t,ZO

provisions of section 18[1) of'the Act read with rule 15 o

3Z of 34
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lso, the amount credited t,o complainants paid by the respondent

towards compensation for delay in handing over possession shall

be adjusted according to statement of accounts of the unit in

question towards the delay possession charges to be paid by the

respondent in terms of proviso to section 18(1) of the Act.

rections of the authorityH.D

36. ence, the authority hereby passes this order and

following directions under section 37 of the Act

issues the

to ensure

as per thecompliance of obligations; cast upon the promoter

function entrusted to the authority under section 3a(fJ:

he respondent is directed to pay the interest at the prescribed rate

i.e, 9.30 o/o per annum for e'uery month of delay on the amount paid

by the complainants from clue date of possession i.e. 26,08.2013 till

2101202L i.e. expiry of 2 months from the date of offer of

possessio n (21.t1.2020) as per the provisions of,the section 19(10)

and proviso to section 1El(1) of the Act. The arrears of interest

accrued so far shall be pa,id to the complainants within 90 days

from the date of this order as per rule 1 6(2) of the Rules.

so, the amount credited to complainants paid by the respondent

towards compensation for delay in handing over possession shall

be adjusted according to statement of accounts of the unit in

question towards the delay possession charges to be paid by the

respondent in terms of proviso to section 18(1) of the Act.
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ii i. The respondent shall not cherrge anything from the co

which is not the part of the buyer's agreement. The res

also not entitled to cl.aim holding charges

complainants/allottees at any point of time even after be

the builder buyer's agreement as per law settled b

Supreme Court in civil apperal nos. 3864-3BBg/2020

14.1,2,2020.

37. Complaint stands disposed of,

38. File be consigned to registry.

V.r - 4--2
(Viiay Kfrmar Goyal)

Member

Haryana Real Estate

Dated: 01*1.0.202t
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