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ORDER

resent complaint dated 18.0L.2021, have been filed by the

inants/allottees in Form CRA under section 31 of the Real Estate

ation and Development) Act, 2016 [in short, the Act) read with rule

e Haryana Real Estate (Regulation and Development) Rules,201.7

rt, the Rules) for violation of section 1,1,(4)(a) of the Act wherein it

r alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions to the allottee

agreement for sale executed inter se them,

s per the

since the buyer's agreement has been executed on 14.01.20 0 i,e, prior

to the commencement of the Act ibid, therefore, the penal roceedings

dercided tocannot be initiated retrospectively. Hence, the authority has

treat the present complaint as ian application for non-co pliance of
statutory obligation on part of the promoter/respondent i t[erms of
section 34[0 of the Act ibid.

Proiect and unit related details

The particulars of the project, lhe details of sare cons tion, the

Complaint no.27 of 2021

Information
Project name and location Emerald Estate A

Sector 55, Maidawas, G

Project area 25.499 acres

Nature of the Project Group housing colony
DTCP license no. and validity status 05 of 2008 dated 17 .01.

valid/renewed up to i.G.
Name of licensee Active Promoters Pvt.

others with Ernaar MGF
HRERA registered/ not registered "Emerald Estate A

Registered vide no. 1
dated 24.08.20L7 for
mtrs.

of2017

HRERA registration valid up to 23.08.2a22
Occupation certificate granted on tt.11,.2020

[Page 154 of reply]

amount paid by the complainants, date of proposed handir

possession, delay period, if any, have been detailed in th
tabular form:

g rcver the

frcllowing

rtments,
rgaon.

g:,eZ of 28
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1.
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Fa of the complaint

mplainants have made the following submissions in the complaint:

Provisional allotment letter dated 05.10.2009

[Page 40 of reply]
Unit no. EEA-K-F0B-02,8th fl oor, block

fPage 53 of complaint]
Unit measuring 1310 sq. ft,

Date of execution of buyer's
agreernent

L4.01.2010
[Page L7 of complaint]

Payment plan Construction linked payment plan

IPage 48 of complaint]
Total consideration as per
statement of account dated
t7 .02.202L at page 115 of reply

Rs.54,7 6,070 /-

Total amount paid by the
complainants as per statenrent of
account dated L7.02.202t at page
LL6 ol'reply

Rs.57,24,4A5/-

Date ofstart of construction as per
statement of account dated
17 .02.202L at page 115 of reply

26.08.20t0

Due date of delivery of possession
as per clause 11(a) of thLe said
agreement i.e. 36 months from the
date of start of commencement of
construction and development of
the Unit [26.08.2010) + grace
period of 6 months, for applying
and obtaining completion
certificate/ occupation certificate
in respect of the unit and/or the
Project.

[Page 32 of complaint]

26.08.20L3

[Note: Grace period is not
includedl

Date of offer of possession 25.LL.202A

[Page 57 of complaint]
Delay in handing over posserssion
till 25.01.2021[i.e. date of olfer of
possession (25.L1.2020) + 2:

months)

7 year 4 months 30 days

Thr:

Page 3 of28
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ii.

That property in question was booked by the complai

year 2009 and was subsequently allotted vide allotment l

06,1,0.2009 and soon after on 14.0 1,.201,0, the complaina

into a builder buyer's agreernent. The complainants hav

sale consideration, in fact sum of Rs. 6,04,1 24 /- |s lying i

balance of the complainanil,-, which is due and paya

respondent. The respondent had categorically sta

possession of the said apart-ment would be handed o

complainants within 36 months from the date of comme

the construction and development of the unit i.e. 26,08.2

further grace period of anoth,er 6 months. Moreover, on

of making false promises of handing over the

apartment, on 04,A4.201,8, the complainants were furth

and coerced by the respondent to sign a one-sided

agreement, in favour of the respondent wherein the co

were required to undertake, rLot to claim or raise any co

for delay in handing over poss;ession of the property.

That the respondent has miserably failed to honour

commitment to hand over the possession of the apartm

the schedule provided by it and has breached the very te

said agreement and after a considerable delay of more th

has finally offered the possession on ZS,1,L.ZO}

complainants'in non-habitabl: and unsafe condition as co

e 4 of28
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iv.

GRAM Complaint no.276 of 202L

rk is still going on. The fact that the delay in handing over the

ession by the respondent would attract only a meagre penalty

f Rs 5/- per sq. ft, on the super area of the flat, on monthly basis,

hereas rhe penalty for fajilure to take possession would attract

olding charges of Rs 50/- per sq. ft. and 24o/o p.a. penal interest on

he unpaid amount of installments due to the respondent. The

pondent company had indemnified the complainants as per the

ttlement agreement and had only offered a meagre sum of Rs

,82,824 f -

hat the apartments wero sold by representing as luxurious

partments however all sur:h representations seem to have been

de to lure complainants to purchase the floor at extremely high

rices. The respondent has r:ompromised with levels of quality and

guilty of mis-selling. Therr: are various deviations from the initial

epresentations. The respondent marketed luxury high end floors,

imply they have compromis;ed even with the basic features, designs

nd quality to save costs. The construction is totally unplanned, with

ub-standard, defective and despicable construction quality.

he respondent had commil:ted gross violation of the provisions of

ection 18 (1J of the act by not handing over the timely possession

f the flat in question and not giving the interest and compensation

the buyer as per the provisions of the Act.

Reli f sought by the complainants

Page 5 of28
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The complainants have filed the present compliant for seeki

relief:

i. Direct the respondent to handover the possession of the

to the complainants, in a time bound manner.

ii. Direct the respondent to pay interest @ l}oh towa

handing over the apartment in question as per provision

on the date of hearing, lthe authority explained

respondent/promoter about the c:ontravention as alleged to

committed in relation to section 1,1.(4)[a) of the Act and to ple

not to plead guilty.

Reply by the respondent

The respondent has raised certain preliminary objection

contested the present complaint on the foilowing grounds:

i. It is wrong and denied that the subject matter of the

within the jurisdiction of this llearned authority. It be deci

adjudicating officer under section z1 of the Act read with
the Rules and not by this learned authority. The present

is not maintainable in law or on facts, The complainants

the present complaint seeking interest and compensation l

delay in delivering possession of the apartment book

complainants.

That the complainants have

the present complaint, That

Complaint no.276 of 202t

following

partment

rlelay in

of'the Act,
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rroneous interpretation of the provisions of the Act as well as an

correct understanding of the terms and conditions of the buyer's

greement dated t4.01,.20 t(|.

iii, hat the complainants have approached the respondent sometime

the year 2009 for the purpose of the said unit in its upcoming

idential project after conducting extensive and independent

nquiries, It is only the buyerrs who were fully satisfied with regard

all aspects of the project, including but not limited to the capacity

f the respondent to undert.ake development of the same, that the

uyers took an independent and informed decision to purchase the

id unit, uninfluenced in an'F manner by respondent. Thereafter the

uyers vide application form dated t2,A9.2009 applied to the

pondent for provisional allotment of the said unit in the project,

ccordingly there were allotted the said unit via provisional

llotment letter dated 06.10 2009.

he buyers consciously and, wilfully opted for construction linked

lan for remittance of sale of consideration for the unit and further

present to the respondent that the buyers shall remit every

llment on time as per the payment schedule, but complainants

iled to do so.

he buyer's agreement exer:uted between the respondent and the

uyers on 14.01.2010 and complainant number t had requested the

pondent to incorporate the name of complainant number 2 as co-

Page7 ofZB
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allottee. Consequently, the complainant number 2 have

co-allottee vide letter dated 0',1..07.2070 issued by the res

view of the tripartite agreement complainants have

subrogated all their rights for refund or compensation

with respect to the apartment in question in favour of SBI

the institution of present complaint without having SBI B

is bad in law. The clause 13 buyer's agreement p

compensation for any delay in delivery of possession sh

given to such allottees who are not in default of their

envisaged under the buyer's agreement and who have no

in payments of installments as; per the payment plan inco

the buyer's agreement, In cas;e delay caused due to non

occupation certificate, completion certificate or

permission/sanction from the competent autho

compensation or any other compensation shall be pay

allottees as needs to be necessarily excluded from com

the time period for implementation of the projectand no a

be claimed in compensation or interest. The buyers were

in timely remittance of installlments, were thus not enti

compensation or any amount towards interest as an inde

for delay, if any, under the buy'er's agreement.

The clause 11 of the buyer's agreementstipulates the timevi,

delivery of possession was 36 months along with grace

ge8of28
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l?AM Complaint no,276 of 2021,

onths from the date of commencement of construction and

evelopment of the unit subject to the allottee[sJ having strictly

mplied with all the terms arnd conditions of the buyer's agreement

nd not being in default of arny provision of the buyer's agreement

cluding remittance of all amounts due and payable by the

llottee(sl under the agreement as per the schedule of payment

corporated in the buyer's agreement,

urthermore, it was specifically mentioned therein that the period

r delivery of possession of the unit in question would stand

xtended on occurrence of the facts and circumstances beyond the

,ower and control of the respondent. The complainants have

ompletely misconstrued, rnis-interpreted and miscalculated the

me period as determined i.n the buyer's agreement. It is pertinent

mention that itwas categorically provided in clause 11[bJ(ivJ that

case of any default/delay by the allottees in payment as per

chedule of payment incortrlorated in the buyer's agreement, the

ate of handing over of possession shall be extended accordingly,

olely on the respondent's discretion till the payment of all

utstanding amounts to the :;atisfaction of the respondent. Since the

mplainants have defaulted in timely remittance of payments as

er schedule of payment, the date of delivery of possession is not

ble to be determined in the manner sought to be done in the

resent case by the complainants,

Page 9 of28
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viii,

ix.

That it is submitted that the provisions of the A

retrospective in nature cannot undo or modify the t
agreement duly executed prior to coming into effect of t
further submitted that merely because the Act applies

projects which are registered with the authority, the A

said to be operating retrospectively. The provisir:ns of th

upon by the complainants for seeking interest or co

cannot be called in to aid, in derogation and ignora

provisions of the buyer's ?grre€ffierlt. The interest is co

in nature and cannot be granted in derogation and igno

provisions of the buyer's agreement.

A settlement-cum-amendment agreement dated 04.04

executed by parties inter Se, voluntarily and co

satisfaction and knowing the repercussions. Co

Furthermore, the complainanrs have agreed to extend th

handing over of possession ol the said unit in rir:u of co

amount to be paid by the respondent to the complai

respondent is making pal,ment of additional

amounting to Rs. 5/- sq. ft,/month over and above

goodwill,

It is pertinent to mention that compensation amoun

9,82,824/- fRupees Nine l,akhs Eighty-Two Thou

Hundred and Twenty-Four only) has already been credi

10 of28
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Complaint no.276 of 202L

spondent to the account rtf the complainants. Furthermore, the

spondent has also crediterd Rs, 2B,t3B/- [Rupees Twenty-Eight

housand One Hundred Thirty-Eight Only) as benefit on account of

nti-profiting. Without prejrrdice to the rights of the respondent,

elayed interest if any mu:;t be calculated only on the amounts

eposited by the complainants and not on any amount credited by

e respondent, or any palmrent made by the complainants towards

elayed payment charges or any taxes/statutory payments etc.

he project has got delayed on account of the following reasons

hich were beyond the power and control of the respondent: A

ntract dated 01.11,2010 rruas executed between the respondent

nd M/s B L Kashyap and Sons (BlK/contractorJ in terms of which

e contractor was to construct residential the projects. The start

te of the project as mutually determined by the parties was

6.07.2010 and the schedulerd date of completion of the project was

5.07.2013. Due to stagnrant nature construction caused by

ontractor, respondent was constrained to issue notice of

rmination dated 1.6.01..2015. Therefore, the respondent filed a

tition bearing no. O.M,P. ltlo. 100 of 2015 under section 9 of the

rbitration and Conciliation Act, 1996 before this Hon'ble High

ourt seeking urgent relir:fs in the nature of restraining the

ontractor from interfering with the business activities of the

retitioner at the project si'[e, removing any material, equipment,

Page 11 ofZB
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tools, plant & machinery from the project site and appoin

commissioner to inspect the project site and prepare an i

material, equipment, tools, plant & machinery.

xii. The national building code [NBC] was revised in the yea

in terms of the same, all high-rise buildings [i,e buildi

height of 15 mtrs and aboveJ, irrespective of the area of

are now required to have two staircases. Furthe

notified vide gazette published on 15.03.2017 that the pr

NBC 2016 supersede those of NBC 2005. The respo

accordingly sent representations to various authorities

the problems in constructing a second staircase. Eventua

not cause any further delay' in the project and so

jeopardising the safety of the occupants of the buildings i

the respondent had taken a decision to go ahead and co

second staircase. However, due to the impending cont

non-performance, the construction of the second staircas

be started as well.

xiii. However, the parties settled the disputes during the pend

aforesaid proceedings and the contractor assured the

that the project shall be completed within the decided tim

was considered to be in the interest of the project as

mitigate losses, since consideriable time would have been s

tendering of the works,

Complaint no.276 f 
"7.a21
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xiv, at in spite of the aforementioned settlement, nothing goes to

lecided way. The Honorable, High Court appointed f ustice A P Shah

Retd.) as the sole arbitrator for adjudication of disputes between

respondent and the contractor. Furthermore, R,l.T.E.S, Ltd [a
vernment UndertakingJ w'as appointed as the local commissioner

inter alia, inspect and take joint measurement of work done and

lance to be done and file its report before the sole arbitrator and

lso respondent got Iiberty to award the contract to new agency(s)

r completing the remainirrg work. However, it was directed that

e project site shall be handed over to such new agency[s) with the

rmission of the sole arbitrator. The arbitration proceedings titled

B L Kashyap and Sons \//s Emaar MGF Land Ltd (arbitrarion

se number 1 of 2018) lbefore fustice A P Shah [RetdJ, sole

rbitrator vide order dated 27.04.201,9 gave liberty to the

spondent to appoint anothrer contractor w,e,f, 15,05.2019.

XV, at the Project of the respondent is an "Ongoing Project" as per the

ct and the same has been registered with the Authority accordingly

ide memo no, HRERA-482/201,7/829 dated 24.08,201.7, It is

bmitted that the registration of the project is valid till 28.08 .2022.

he present complaint in the facts and circumstances of the case is

remature,

Page 13 ofZB
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xvi. However, the complainants have consciously refra.

obtaining possession of the unit in question offered throu

offer of possession dated 25.1 1..2020

B. copies of all the relevant documents have been filed and pr

record. Their authenticity is not in dispute, Hence, the compl

decided on the basis of these undir;puted documents,

furisdiction of the authority

The preliminary objections raised by the respondent

jurisdiction of the authority to entertain the present compl

rejected, The authority observed that it has territorial as well

matter jurisdiction to adjudicate the present complaint for

given below.

E.l Territorialiurisdiction

As per notification no. l/gz/201.2-lrcp dated 1,4,1,z.zot7

Town and country Planning Depar[ment, Haryana the jurisdic

Estate Regulatory Authority, Gurugram shall be entire Gurugr

for all purpose with offices situated in Gurugram. In the prese

project in question is situated wiithin the planning area of
District, therefore this authority has complete territorial jur
deal with the present complaint.

E.lI Subject-matter iurisdiction
11, The authority has complete jur:isdiction to decide the

E.

9,

10.

regarding non-compliance of ob,ligations by the promo

14 ofZB
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ions of section 11[aJ[a]

is to be decided by the

Complaint no.276 of 2021

of the Act leaving aside compensation

adjudicating officer if pursued by the

biection regarding iurisdiction of authority w.r.t. buyer's
reement executed prior to coming into force of the Act

One o the contentions of the respondent is that the authority is deprived

of th jurisdiction to go into the irrterpretation of, or rights of the parties

inter- e in accordance with the buyer's agreement executed between the

provi

wh1

comp

Findi

parti

the A

The a

const

into l

the a

irr
pr0v

will

ofco

Act s

selle

ainants at a later stage,

gs on the obiections raised by the respondent

and no agreement for sale as referred to under the provisions of

or the Rules has been exercuted inter se parties, The respondent

thority is of the view that the Act nowhere provides, nor can be so

ued, that all previous ?grer3rnents will be re-written after coming

rce of the Act, Therefore, the provisions of the Act, the Rules and

reement have to be read and interpreted harmoniously. However,

e Act has provided flor dealing with certain specific

ions/situation in a specific/particular manner, then that situation

dealt with in accordance with the Act and the Rules after the date

ing into force of the Act and the Rules. Numerous provisions of the

ve the provisions of the agreements made between the buyers and

. The said contention has b,:en upheld in the landmark judgment of

furth r submitted that the provisions of the Act are not retrospective in

natu and the provisions of the r\ct cannot undo or modify the terms of

bu1,s s agreement duly executed prior to coming into effect of the Act,

Page 15 of28
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to the allottees to negotiate an,y of the clauses containe

ge L6 of28
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hon'ble Bombay High court in Neelkamar Realtors subu n Pvt. Ltd.

Vs, UU and others, (W.p Z7g7 o1f 2077) which pro,,,ides as nder:
"1L9. under the provisions of Section 1g, the detay in handing

possession would be counted from the date mentioned
agreement for sale entered into by the promoter qnd the allot

Select Committee, which submitted its detailed ,epoitr.,,
13. AIso, in appeal no. 1,73 of 2019 titled as Magic Eye Develo 'r Pvt, Ltd.

vs, Ishwer singh Dahiya dated 1,7.1,2.20r"9, the Haryana eal Estate

Appellate Tribunal has observed-

to its registration under RliRA. IJnder the provisions of R
promoter is given a facility to revise the date of completion c
and declqre the same under liection 4. The RERA does not con
rewriting of contract between the flat purchaser and the pro122, we have olready discussed t:hat above stated provisions of ,

are not retrospective in natu're. They may to some extent be
retroactive or quasi retroac'ttve effect but then on that gro
validity of the provisions of RERA cqnnot be challin.q,
Parliament is competent enough to legislate law having retro.
or retroactive effect. A law c'an be even framed to affict subt
existing contractual rights between the parties in the large
interest. we do not have any doubt in our mind that the RERA I
fromed in the larger publi'c interest after o thrrough sti
discussion made at the highest level by the standing Commi

"34. Thus, keeping in view our aforesaid discussion, we ere of the co
opinion that the provisions ctf the Act are quasi retroactive
extent in operation and

ver the
in the

,Pnor,RA, thc
project
m,olate

I?ERA
av,tng a
nd thet. The

tpective
ist,tng /
p,ublic

as been
dy and
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some
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transaction are still in the process of completion. Hertce in case ,

in the offer/delivery of posse:ssion as per the terms and condithe agreement for sale the ailottee shart be entitred
interest/delayed possessron charges on the reasonable rate of
as provided in rule 15 of the Rules and one sided, un
unreesoneble rqte of comper,rsation mentioned in the ogrri
sale is liable to be ignored."

t: for

14, The agreements are sacrosanct sa.r/e and except for the provis ons which
have been abrogated by the Act itself, Further, it is noted that
agreements have been executed in the manner that there is n

e buyer's

therein.

scope left
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RAM Complaint no.276 of 2021.

Therr bre, the authority is of ther view that the charges payable under

vario heads shall be payable as per the agreed terms and conditions of

nce with the plans/permissions approved by the respective

depa

Act a

F.II Obiection regarding handing over possession as per declaration
given under section 4(2XIXC) of the Act

The nsel lbr the respondent hras stated that the entitlement to claim

the b

?CCOfI

pos

hanrd

4(2){

Itisn

Act.

Secti

of th

secti

yer's agreement subject to the condition that the same are in

ments/competent authorities and are not in contravention of the

are not unreasonable or exorbitant in nature.

ion or refund would arirse once the possession has not been

over as per declaration given by the promoter under section

[C), Therefore, next question of determination is whether the

n aQ)tl)tC) of the Act requires that while applying for registration

real estate project, the promoter has to file a declaration under

n a(z)(l)(C) of the Act and the same is reproduced as under: -

ection 4: - Application for registration of real estate projects

l)The promoter shall enclose the following documents along with the
application referred to in sub-s,ection (1-), namely: -............

res po dent is entitled to avail th,e time given to him by the authority at

the ti e of registering the project under section 3 & 4 of the Act.

w settled law that the prorrisions of the Act and the Rules are also

appli

defin

ble to ongoing project and the term ongoing project has been

d in rule 2(1)(ol of the Rules. The new as well as the ongoing

Pro, are required to be registe:red under section 3 and section 4 of the

Page1-T of28
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(l): -a declaration, supported by an affidavit, which shall be sig
promoter or any person authorised by the promoter, s

(C) the time period within which he undertakes to complete
or phase thereof, as the case may be,..."

The time period for handing over the possession is commir

builder as per the relevant clause of apartment buyer agreem

commitment of the promoter regar:ding handing over of po

unit is taken accordingly, The rrew timeline indicated in

ongoing project by the promotrer while making an appli

registration of the project does not change the commitm

promoter to hand over the pos:session by the due date

apartment buyer agreement. The new timeline as indica,

promoter in the declaration undr:r section 4t2ltr)tc) is no

timeline as indicated by him for thre completion of the projec

penal proceedings shall not be initiated against the build

meeting the committed due date o,f possession but now, if th
fails to complete the project in dr:clared timeline, then he i

penal proceedings. The due date of possession as per the

remains unchanged and promoter is liable for the conseq

obligations arising out of failure in handing over possession

date as committed by him in the erpartment buyer agreemen

liable for the delayed possessionL charges as provided in

18,

section 1B(1) of the Act, The sarme issue has been dealt
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ay High Court in case titled as Neelkamal Realtors Suburban Pvt,

nd anr, vs Union of India a,nd ors. and has observed as under:

L9, Under the provisions of Section L8, the delay in handing over the
posse-ssion would be countecl from the date mentioned in the agreement
for sale entered into by dhe promoter and the allottee prior to its
registration under RERA, Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project and declare the
same under Section 4, The' RERA does not contemplate rewriting of
contract between the Jlat purchaser and the promoter..."

biection regarding exclusion of time taken by the competent
of occupationuthority in processing the application/issuance

rtificate and settlement ag,reement
as conte,ntion of the respondent with respect to the exclusion of

ken by Ehe competent authority in processing the application and

ce of occupation certificate is concerned, the authority observed

e respondent had appliecl for grant of occupation certificate on

.2020 and thereafter vide memo no. ZP-441-

AD[RA]/2020 /20094 dated 11.11..2020, the occupation certificate

en granted by the competent authority under the prevailing law.

uthority cannot be a silent spectator to the deficiency in the

ation submitted by the promoter for issuance of occupancy

cate.

pplication for issuance of occupancy certificate shall be moved in

escribed forms and accompanied by the documents mentioned in

de 4.10.1 of the Haryana Building Code, 2017. As per sub-code

of the said Code, after receipt of application for grant of occupation

cate, the competent authority shall communicate in writing within

ys, its decision for grant/ rerfusal of such permission for occupation60d

Page 19 ofZB
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of the building in Form BR-VIL In the present case, the resp

completed its application for occupation certificate only on

and consequently the corcerned authority has granted

certificate on 11.11,2020. Therefore, in view of the said applic

21,,07,2020 and aforesaid reasons, no delay in granting

certificate can be attributed to the concerned statutory autho

21. The aforesaid settlement agreem€rnt between parties on pe

that terms are overwhelmingly one-sided and on)ly in fav

developer. Such agreement cannot be given effect,

Findings on the reliefs sought 5'y the complainants

In the present complaint, the complainants intend to contin

project and are seeking delay possession charges as provid

proviso to section 18(1J of the Act, Sec. 18[1] proviso reads a

"Section 1B: - Return of amount ond compensotion

1B(1), If the promoter fails to complete ar is unable to give
apartment, plot, or building, -

Provided thatwhere an alloil.ee does not intend to withdraw ft
project, he shall be paid, by the promoter, interest for every
delay, till the handing over o.,f the possession, at such rate as
prescribed,"

"Section 2 : Definitions

(za) "interest" means the rate's of interest payable b.y the pro
the allottee, as the case may be. Explanation. -For the pu
clause-

(i) the rate of interest chargeable from the allottee
promoter, in case of default, shall be equal to the rate of i
which the promoter sholl be liable to pay the allottee, in
default;

G.

22,
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(i0 (ii) the interest payoL,le by the promoter to the allottee shall be

from the date the promoter received the amount or any part
thereof till the date the amount or part thereof and interest
thereon is refunded, qnd the interest payable by the allottee to
the promoter shall b'e from the date the allottee defaults in
payment to the promoter till the date it is paid;

11[aJ of the buyer's agreement provides for time period for

g over of possession and is; reproduced below;

. POSSESSION

) Time of handing over the Possession
Subject to terms of this clause and subject to the Allottee(s) having
complied with all the terms ond conditions of this Buyer's Agreement,
and not being in defoult under ony of the provisions of this Buyer's
Agreement and compliance with all provisions, formalities,
docuntentation etc,, as pre:;cribed by the Company, the Company
proposes to hand over the p,ossession of the llnit within 36 months
from the date of commencenlent of construction and development of
the Unit. The Allottee(s) agrees and understands that the Company
shall he entitled to a grace period of six months, for applying and
obtaining the completion certificate/occupation certificate in
respec:t of the Unit and/or the Project."

outset, it is relevant to comment on the preset possession clause of

reement wherein the possession has been subjected to all kinds of

and conditions of this agreement, and the complainants not being

ult under any provisions of this agreement and compliance with

visions, formalities and documentation as prescribed by the

ter, The drafting of this clause and incorporation of such

ions are not only vague and uncertain but so heavily loaded in

of the promoter and again:;t the allottees that even a single default

e allottee in fulfilling formalities and documentations etc, as

red by the promoter may make the possession clause irrelevant

purpose of allottee and the commitment time period for handingfor t

PageZL ofZB
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over possession loses its meaning. The incorporation of such

buyer's agreement by the promoter is just to evade the liabil

timely delivery of subject unit and to deprive the allottee

accruing after delay in possession. This is just to comment as

builder has misused his dominant position and drafted such

clause in the agreement and the altottees is left with no option

on the dotted lines.

Admissibility of grace period: The promoter has prr:posed t
the possession of the said unit withrin 36 [thirty-sixJ months fr
of commencement of construction and further provided in

that promoter shall be entitled to el grace period of 6 months

and obtaining completion certificaLte/occupation certilicate i

said unit, The date of start of construction is 26.08.2010 as pe

of account dated 1.7.02.2021,. The period of 36 months

26,08.2013. As a matter of fact, the promoter has not app

concerned authority for obtaining completion certificate/

certificate within the grace period prescribed by the prom

buyer's agreement. As per the settled law one cannot be allo

advantage of his own wrong. Accordingly, this grace period o
cannot be allowed to the promoter at this stage,

Admissibility of delay possessi.on charges at prescribe
interest: The complainants are seeking delay possession

25.

26.

interest of 1,Bo/o for the delay cause,d. The proviso to section 1

ge22 of28
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here an allottee does not intend to withdraw from the project, he

paid, by the promoter, interest for every month of delay, till the

g over of possession, at su,ch rate as may be prescribed and it has

prescribe'd under rule 15 of the Rules. The rule 15 has been

uced as under:

le 75. Prescribed rate ofinterest- [Proviso to section 72, section 78
sub-section (4) and subsection (7) of section 791

For the purpose of proviso l:o section 1"2; section 78; and sub-sections
(4) ond (7) of section L9, the "interest at the rate prescribed" shall be
the State Bank of India higt\est marginal cost of lending rate +20/0.:

Provided that in case t,he Stote Bank of India marginal cost of
lending rate (MCLRJ is not in use, it shall be replaced by such
benchmark lending rates w,hich the Stote Bank of lndia may fix from
time to time for lending to ,the generol public,

islature in its wisdom in the subordinate legislation under the rule

e Rules has determined the prescribed rate of interest. The rate

rest so determined by the legislature, is reasonable and if the said

followed to award the interest, it will ensure uniform practice in

CASCS,

the case from another angle, the complainants-allottees are

l?AM

per

Complaint no.276 of 2021

the delayed possession charges/interest only at the rate of

sq. ft. per month of tJhe super area till the date of notice of

sion under the clause tz(al provided under clause 13(a), provided

(sl have complied with all the terms and conditions of this

enU whereas, as per clau,se 1,.2(c) of the buyer's agreement, the

ter was entitled to interesl @ 24o/o per annum at the time of every

ding installment for the delayed payments. The functions of the

to safeguard the interest of the aggrieved person, may beauth

Page 23 of28
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the allottee or the promoter. The rights of the parties are to

and must be equitable. The promoter cannot be allowed to

advantage of his dominate position and to exploit the needs

buyers. This authority is duty bound to take into consid

legislative intent i,e., to protect the interest of the consumers

the real estate sector. The clauses; of the buyer's agreement

between the parties are one-sidecl, unfair and unreasonable

to the grant of interest for delayed possession. Therer are va

clauses in the buyer's agreement which give sweeping po

promoter to cancel the allotment and forfeit the amount pai

terms and conditions of the buyer's agreement are ex-faci

unfair and unreasonable, and the same shall constitute the

practice on the part of the promotrer. These types of discrimin

and conditions of the buyer's agreement will not be final and

29' consequently, as per website of the State Bank of
https://sbi.co.in, the marginal cost of lending rate [in short,

date i,e,, 01.10,2021 is T,3Oo/o,Accordingly, the prescribed ra

will be marginal cost of lending rate +Zolo i,e.,9.300/o.

30. Rate of interest to be paid by tJhe complainants in case

making payments: The definition of term 'interest, as de

section Z(za) of the Act provides that the rate of interest cha

the allottee by the promoter, in case of default, shall be equal

e24 ofZB
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of inferest which the promoter s;hall be liable to pay the allottee, in case

of default. The relevant section ir; reproduced below:

l'(za) "interest" means the rates of interest payable by the promoter or the
pllottee, as the case moy be.

fxplanation. -For the purpose o.f this clouse-
(il the rate of interest chargenble from the allottee by the promoter, in

case of default, shall be equal to the rate of interest which the
promoter shall be liable tct pa! the allottee, in case of defoult;

{ii) the interest payable by the promoter to the allottee shall be from the
date the promoter received the amount or any part thereof till the
date the omount or part thereof and interest thereon is refunded, and
the interest payable by thet allottee to the promoter shall be from the

i:;Z:!,1 
attottee defaults ,in payment to the promoter titt rhe date it

lJ yqlv,

31, Therpfore, interest on the delay payments from the complainants shall be

char$ed at the prescribed rate i,e.,9.30o/o by the respondent/promoter

which is the same as is being granted to the complainants in case of

delayed possession charges

32. Orr cbnsideration of the documeints available on record and submissions

madQ by the parties regarding contravention as per provisions of the Act,

thr: duthority is satisfied that the respondent is in contravention of the

se,ctipn 11(4)(a) of the Act by n,othanding over possession by the due

date as per the agreement. By virtue of clause 11[a) of the buyer's

agreQment executed between the parties on L4.01,201,0, possession of

th,e said unit was to be delivererl [by 26.08,2013) within a period of 36

months from the date of commencement of construction i,e. 26.08,2010.

As faI as grace period is concerned, the same is disallowed for the reasons

quLotpd above, Therefore, the due date of handing over possession comes

ou,t tb be 26.08 .20t3.In the presrent case, the complainants were offered

Page 25 of28
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possession by the respondent on 25.11,.2020. The authorit

considered view that there is delay on the part of the respond

physical possession of the allottecl unit to the complainants

terms and conditions of the buyer's agreement dated

executed between the parties inter se.

section 19[10) of the Act obligates the allottee to take poss

subject unit within 2 months from the date of receipt of

certificate, In the present complaint, the occupation certi

granted by the competent authrority on 1,1,1,L2020. Ho

respondent offered the possession of the unit in questi

complainants only on 25.1,1,2020. sio, it can be said that the co

came to know about the occupatiorr certificate only upon the d

of possession. Therefore, in the interest of natural j

complainants should be given 2 mronths' time from the date

possession. The reasonable time of z months to be giv

complainants keeping in mind that even after intimation of

practically they have to arrange a lot of logistics and requisite

including but not limited to inspection of the completely finishe

this is subject to that the unit being handed over at the tim

possession is in habitable conditiorn. It is further clarified tha

possession charges shall be payable from the due date of ha

33.

possession as per the buyer's agree,ment i.e. 26.09.2013 till th

26 of 2A
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2 nto ths from the date of offer of possession (25.11.2020J which comes

be 25.01.2027 as per provisions of section 19[L0) of the Act.out t

Acco

1,1(4

ingly, the non-compliancr: of the mandate contained in section

(aJ read with section 18(1) of the Act on the part of the respondent

is es blished. As such the complainants are entitled to delay possession

cha at prescribed rate of the interest @ 9.30 o/o p.a. w,e.f. 26,08.2A13

till 2

15o

Als;o,

17,,0

com

cast

unde

torva the delay possession charges to be paid by the respondent in

of proviso to section 1B(1) of the Act" So, the aforesaid amountshall

bea usted accordingly.

ions of the authority

Henc , the authority hereby passes this order and issues the following

ons under section 37 of the Act to ensure compliance of obligations

.01,.2021. as per provisions of section 1B(1) of the Act read with rule

the Rules.

the amount of Rs,4,9L,412/- (as per statement of account dated

.2021,) so paid by the respondent to the complainants towards

nsation lor delay in hancling over possession shall be adjusted

pon the promoter as per t:he function entrusted to the authority

section 3a[fJ:

he respondent is directed to pay the interest at the prescribed rate

.e. 9.30 oh per annum for every month of delay on the amount paid

y the complainants from due date of possession i.e, 26,08.2013 till

5.01..2021- i.e. expiry of 2 months from the date of offer of

PageZ7 ofZB



ffiHARER*
ffieunuenAHl

possession [25.11.2020) as per the provisions of the s

and proviso to section 1B[1] of the Act. The arrears

accrued so far shall be paid to the complainants within 9

the date of this order as per rr.rle 16[2J of the Rules.

Also, the amount of Rs. Rs. 4,1)1,,41.2f- fas per statement

dated 17.02,2027) paid by rhe respondent to the co

towards compensation for delay in handing over possessi

adjusted towards the delay possession charges to be

respondent in terms of proviso to section 18(1) of the A

iii, The respondent shall not charge anything from the co

which is not the part of the truyer's agreement. The res

also not entitled to cliaim holding charges

complainants/allottees at any point of time even after be

ii,

the builder buyer,s agreemr3nt as

Supreme Court in civil appeill nos.

14.1"2.2020.

37. Complaint stands disposed of.

38, File be consigned to registry.

,,->--
(Viiay Kumar Goyal)

Member

Haryana Real Estate

Dated: 01't0,2021 
Regulatory Authority, Gu rugra
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